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PyBLIC RECORDS REQUEST FORM
Please provide the following informatiun s0 We thay locate your requested record

Record Requesied (be specific): Ai! communication fo andforfrom municipal staff and, all commurication
: to andlor from the commlssion concerning Anthory DeNmnls's archery
,:rogram from June 18, 2015 to the present.

Date and Time of Request: , .
July @o, 2015 6:28 PM

Person Requesting: . '
o 9 Elaine Gillen

Address: -
735 Vallevista Avenue Pittsburgh, PA 15234

Phone Number; ) i
412:561.6506 |

Signature: - i gm ;

Comments, ifany; Please emall my Right To Know reguest to £Gllen476@aol.com.

L
PUBLIC SAFETY RECORDS ONLY

Date/Time of Inciderit. !

Incident Number:

Location of incident:

Type if Incident:

Person(s) Involved in incident:

i
3
i
)
]
i

You will be notified \:iﬁlhln (5) business days o{ the status of your record request.
| .

Fees per feport : . Computsr-aided
Incident: $15* Accident; $15 ' {Dispaich: $10

Record Release:
proved:

Denied;

Mt. Lebanon Official Signature:
!

Date: . o

*Originally adopted with R&soluhon R-04-03; amended by Resolution R-29-05; amended by ResolutionR-10-08

_ Mail to: Mt. Lebanon Mun;cip,. ~ " ittsburgh, PA 15228-2018
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MT. LEBANON
PENNSYLVANIA

MEBCIPAL BUILDING
TH0 A SMIG TR ROAR
PEFFEMUILGH, PA 5720

September 3, 2015 ! : . )

j ' i"t._u:mf-; (314 VM
Elaine Gillen ' wypeanded ey
735 Vullevista Avenue .

Pittsburgh, PA 15234
- Re: Rightto _l'{now Request
Dear Ms. Gillen: W

Thank you for your réquest for information pursuant to the Pennsylvania Righl-To-K:now
law (the "Act"). . : .

By your request dated July 30, 2015, yoir raqﬁesled_ the following records:

1

All communication to and/or from municipal siaff and, all comninication
fo andior from the copmission concerning Anthony DeNicola's archery program
Jrom June 18, 2015 10 the present.

1 have determined that your request should be granted in part and denied in part for
reasons as set forth herein. To the extent the request is granted, the documents are enclosed,

There ere 131 pages, The copying charge is $32.75. The documents are now-available
from my office and will be immediately provided upon receipt of the copying charge.

Several emails were siot produced that dealt with persons volunteering to donate their
time or property to the program either as an archer of property owner. These were not produced
under two exceptions: ! : '

(1)  The Act at Section 708(b)(1) provides as follows:
() A record the discloswe of which:

LR X

(i) would be reasonably likely to result in & substantial and
 demonstrable risk of physical harm to o the personal
' security of an individual,

()  The Act at Section T0B(b)(13) provides as follows:

(13) Recoréls that would disclose the identity of an individual who
jawfully makes a donation to an agency unless the donation is intended for or
testricted to providing remuneration or personal tangible benefit fo 2 named

PAY, MR REL 1 at g s o sl
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public official or emiployes of the agency, including lists of potential donors

 compiled by an agency to pursue donations, donor profile information or petsonal
identifying information relating to g donor. : ’

In addition, emails wege not produced baéed on the attorney client privilege, The term
*Public Record” as defined in the Act &t Section 102 does not include material that is protected '
by aprivilege. SeeSchenck'v. Township of Centre, 893 A.2d 849 (Pa. Commw. 2006).

Finally, under Section 708(6) of the Act, certain personal identification information (such
as home addtesses, home phone numbets and personal email addresses) is contained in the -
documents you seek. We redacted these, :

You have & right to appen! the deatal of information in writing to the Office of Open
Records, Commonwealth Ka,w{stone Building, 400 Norih Strect, 4% Floor, Harrisburg, PA 17120,

o If you choose to file an appeal, you must do so within 15 business days of the mailing
date of the ageney's response, as outlined in Section 1101 of the Act. Please note that a copy of
your original Right-to-Know request and this denial letter must be included when filing an
appeal. The law also requires thet you state the reasons why the record is a public record and
address the reasons the Agency denies your request. Visit the Office of Open Records website at

‘htipfopenrecords.state.pa,us for further information on filing an appeal. If you have further
guestions, please call me, Pldase be advised that this correspandence will serve to close this
record with our office as permitted by law. - : :

Stephen M. Feller .
Municipal Manager

ee: P Weis, K. McGill




™ ~~
L/ ("
pennsylvania ,
COPFFICE OF OPEN RECCADS .
"RIGHT TQ KNOW LAW APPEAL RECE“’ED
. DENIAL OR PARTIAL DENIAL SEP 18 0B
g;ﬁmo;::v?g‘ﬁz KezstoneBuildldg . OFFICE OF OPEN RECORDS
400Norlhsli:'eet,4 Floor .
Hanisburg, PA 17120-0225 _
Fax: (717) 425-5343 B-mailfo gggrecogs@ ov) Today’s date: September 16, 2016
Requester’s name! Elaine T Gillen
Address/City/State/Zip: e

st submitted O Fax !E-mml O In-P check one!
Request by: E.‘luly erscm (Please check 012 05.15, 09.08.15

Date of Right to Know request; , 2015 'Mongmynﬁ
Telephene and fax number: 41253'55“5!""' * B-mail: E IEMW

O Wesh n £od,
Nams and address of Agang Municipality of Mt. Lebanon, PA ﬁ( 5 boe 3"”.@ Yy
T @ EDANGR.0% T of Aginc STEIAB3TES

E-mail Address of A
Name and title of person who demed my request: SIEphen M. Faller, |"’|'~"“0'Pé Mﬁm

Isubm:ﬁedarequutﬁnrecordstothngemynmmdabova ’Ihaagencymthﬂdemedorpmauy
demedmyrequsstlamappenlmgﬂmtdmaltoﬂwOﬁmofOmemmds(OOR).andlam

‘providing the following information:
1 was denied apcess to the following records (attach additional pages if necessary);8e@ aftached

Theagena'yldemnlofmyreqnestwﬂnwed andﬂwrequesmdrecordsarepubhcmcordsbmse
(check all that apply) (REQUIRED):
0 the records document the receipt or use of agency fumds.
m the records are in the possession, custody or cantrol of the agency and are not protected by
any exemptions under Section 708 of the Right-to-Know Law, ate not protected by
privilege, and are not exempted under any Federal or State law or regulation.

goﬂm-Sea attached"

(anauh additional pages if necessary)

m Thave attachedacopyofmyrequestforrecords (REQUIRED)

m I have attached a copy of eil responses ﬁomtheagencyregardmgmy request, (REQUIRED)
m Thave attached any letters or notices extending the agency’s time to respond o my request,
= IherebyagmctopennnﬂwOORanaddmmmuly(Sﬂ)daystommaﬁnalordwmﬂns

appeal,
® ] am intetested in resolving this appeal through mediation with the agency.
‘_ N .. (rust be signed)
You should provide the agengy: 28 vou submit to the DOR.
i — ' 009a
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Reason for appeal: .

The Municipaiity of Mt. Lebanon (agency) has no reasonable basis for
citing The Act at Section 708(b)(1) as a reason for failing to produce
documents containing the requested information. Further, withholding
the documents that contain the information sought would be
reasonably fikely to result in a substantial and demonstrabie risk of
physical harm to the personal security and/or personal safety of the
public-at-large, including the municipaiity’s approximately 33,000

‘residents, the most vulnerable of which are children.

I was denied access to the following records: the locations of the
private properties participating in the archery hunt. We are a walking
community. From the School District website: hitp://www.mtisd.ora/

/safewalkingroutes.as

Safe Walking Routes :

The Municipality of ML. Lebanan, along with the \t. Lebanon Police Depariment and
Juvenile Protection has formulated the following walking routes. These routes are
recommended safe walking routes according to pedestrian and vehicle laws of the
Commonwealth of PA. The walking routes are all encompassing not simply for routes to
each elementary school. They were designed to be used 24 hours a day, 7 days a
week. These routes will show the safest area to walk on the street as well as the safest
place 1o cross every sireet and crossing guard locations. The routes will take you to a
signalized intersection with a stop sign or traffic signal making it easier to cross.

For students in elementary school, locate your school map and find your address. You
may then follow the biue arrows to the school. The reverse would be done for walking
home. For students in middie and high schoo), locate the elementary school map where:
you kve and follow that fowards your school and onto the next elementary school map -

where the middle or high school is located.

Because the maps are a!l:encompassing for safely, all walking routes will follow a street
or sidewalk. Pathways and cut through stairs have been eliminated as safé-walking -

routes.

010a
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Flaine T, Gillen |
735 Vallevista Avenue
Pittsburgh, PA 15234
412.561 '
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pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF :
ELAINE GILLEN,
Requester
Doclket No.: AP 2015-1938
vl

MUNICIPALITY OF MT. LEBANON,
Respondent

INTRODUCTION

Elaine Gillen (“Requester”) submitted a request (“Request”) fo the Municipality of Mt.
Lebanon (“Municipality”™) pursuant Ito the Right-to-Know Law (“RTKL™), 65 P.S. §§ 67.101 elat
seq., seeking e-mails pertaining to a deer management bunting program. The Mumicipality
partially denied the Request, withholding from public disclosure certain e-mails that would
threaten personal security and reveal the identities of donors. The Requester appealed to the
Office of Open Records (“OOR”). For the reasons set forth in this Final Determination, the
appeal is granted, and the Municipality is required to take further action as directed,

FACTUAL BACKGROUND |

On July 30, 2015, the Request was filed seeking “{a]ll communications to and/or from

municipal staff and, all communication to and/or from the commission concerning Anthony

DeNicola’s atchery program from June 18, 2015 to the present.” On Angust 5, 2015, the

. ' 012a



Municipality invoked a thirty-day to respond to the Request. See 65 P.S, § 67.902. On

September 4, 2015, the Municipality partially granted the Request, providing 131 e-mails to the
Requestel:. The Municipality denied access to certain e—majls'that.wot;ld identify the private
properties being used for the archery hunt, arguiné that public access of those records would
result in a substantial and demonstrable risk to the personal security of the property owners. See
65 P.S. § 67.708(b)(1). The Municipality also denied access to those e-mails stating that the e-
mails would identify those individuals making a donation to an agency. See 65 P.8. §
67.708(b)(13). | |

On September 18, 2015, the Requester'appealed to the OOR, challenging the denial and
stating grounds for disciosure. The OOR invited both parties to supplement the record and
directed the Municipality to notify any third parties of their ability to participate in the appeal.
See 65 P.S. § 67.1101(¢).

On September 30, 2015, the Municipality submitted a position stateﬁent, refterating the
same reasons for withholding lthe records from public disclosure. The Municipa]ity. also
submitted the sworn affidavits of Stephen Feller, Manager and Open Rccordé Officer for the
Municipality, and Chief Aaron Lautﬁ, Chief of Police for Mt. Lebanon. In its submission, thé
Municipality provides a discussion of the deer management techniques in the Municipality that
was attempted last year, which was “irap and enthanize.,” The Pennsylvania Game Commission
permitted a program whersin deer were Jured into corrals resulting in the deer being entrapped
and shot. This year, the Municipality awarded a contract to White Buffalo to institute an archery
program to manage the deer population. The contractor would screen, train and manage archers

for the hunt which is occurring on public and private properties. The contractor contacted the

0132



property owners -and neighbors for permissions required under the Pennsylvania Game

Cormmission’s hunting and safety rules.

| On October 1, 2015, the Requester submitted her pOSiﬁO]l:l statcment, stating that during
public meetings, certain individuals indicated their support for the hunting program and the
minutes reflect the names and addresses of these individuais.

LEGAL ANALYSIS

~ “The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWEB Yankees LL.C. v.
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Purther, this important open-government law is
“designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and make public officials accountable for their
actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010}, gff’d
75 A.3d 453 (Pa. 2013).

The OCR is authorizéd to hear appeals for all Commonwealth and local agencies... See 65
P.5. § 67.503(a). An appeals officer is required “to review all information filed relating to the
request.” 65 P.S. § 67.1102(a)£2). An appeals officer may conduct a hearing to rcsolv;a an
appeal. The decision to hold a hearing is discretionary and non-appealable. Jd. The law also
siates that an appeals officer may admit into evidence testimony, evidence and documents that
the appeals officer believes to be~reasonab1y probative and relevant to an issue in dispute.
Id. Here, neither party requested a hearing; however, the OOR has the necessary, requisite
information and evidence before it to properly adjudicate the matter.
The Municipality is a local agency subject to the RTKL that is required fo disclose public

records. 65 P.S. § 67.302. Records in possession of a local agency are presumed public unless
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exempt under the RTKL or other law or protected by a privilege, judicial order or decree. See 65

P.S. § 67.305. Upon receipt of a request, an agency is required fo assess whether a record
réquested is within its possession, custody or control and fesiaond within five business days. 65
P.S. § 67.901. An agency bears the burden of proving the applicability of any cited exemptions.
See 65 P.S. § 67.708(b).

Section 708 of the RTKL clearly places the burden of proof on the public body to
demonstrate that a record is exerpt. In pertinent part, Section 708(a) states: “(1) The burden of
proving that a record of a Commonwealth agency ot local agency is exempt fom public access
shz;ll b_e on the Commonwealth agency or local agency receifring a request by a preponderance of
the evidence.” 65 P.S. § 67.708(a). Preponderance of the evidence has been defined as “such
proof as leads the fact-finder ... fo find that the existence of a contested fact is more probable
than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Cotmmw. Ct.
2011) {quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation 4pproval Bd., 5 A.3d 821,
827 (Pa. Commw. Ct. 2010)). |

The Municipality states that certain e-mails were not produced that would identify the
persons volunteering time a;s an archer or permitting the use of their property to coﬁduct the
archery program. The Municipality argues that the release of these e-mails would threaten
personal security of these individuals. Section 708(b)(1)(ii) of the RTKL protects “a record, the
disclosure of which ... would be reasonably likely to result in a substantial and demonstrable risk
of physical harm to or the personal security of an individual.” | 65 P.S. § 67.708(b)(1)(iD).

Undgr the RTKL, “reasonable likelihood” of “substantial and demonstrable risk” is
necessary to trigger the personal security exception. The term, “substantial and demonstrable

risk” is not defined in the RTKL., By construing these terms in accordance with their plain
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meaning, 1 Pa.C.S. § 1903(a), the risk of harm must be material, real and ample. The risk of

harm must also be demonstrable, which is defined as being obvious or apparent, See
Swartzwelder v. Butler County, OOR Dkt. AP 2009—0632., 2009 PA 0.0.R.D. LEXIS 129. Mere
belief that the release of a record would cause substantial and demonstrable risk of harm is
insufficient. Zachaviah v. Dep’t of Corrections, OOR Dkt. AP 2009-0481, 2009 PA O.0.R.D.
LEXIS 216; see also Lutz v. City of Philadelphia, 6 A.3d 669, 676 (Pa, Commw. Ct. 2010)
(holding that “[m]ore than mere conjecture is needed™ to establish that this exemption applies).

Chief Lauth explains that deer management inlthe Municipality has been “hotly debated
and very contentious.” He provided the OOR. with the Commission’s public website to view the
community’s comments at Commission meetings arguing against a lethal deer management
program. Chief Lauth further explains that past deer management programs have also been
controversial and resulted in numerons incidents, such as tampering with the bait, wedging sticks
in corral doors to prevent deer from being caught and loud noises to scare deer away. With
respect to this deer ﬁaanagement program, Chief Lauth attests that the Mun.icip‘ality hired a third
party to locate and test qualified hunters, determine the hunting locations and determine
compliance with Game. Commission rules. The Municipality made five of its ‘public lands
available and private property owners could also provide access to their land, The Municipality
has chosen 1o keep the location of the private property confidential because of what it beﬁeves is
a reasonable likelihood that property owners and those associafed with the program may
encounter problems such as those encountered in previous years.

‘Alﬂmugh the Municipality has provided evidence of incidents in past years which
involved tampering with traps and scating deer, none of the evidence demonstrates that there

were any threats to individuals involved in the deer management programs, efther past or present.
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As Section 708(b)(1) requires more than conjecture, the Municipality has failed to demonstrate

that the e-mails are not subject to public disclosure under Section 708(b)(1) of the RTKL.

2. Section 708(b)(13) of the RTKIL does not' apply

The Municipality denied access to e-mails identifying landowners that are allowing the
access to their land for the deer management program as records that would reveal the identity of
an individual making a donation to the agency. Section 708(b)(13) of the RTKL, which exempts

from disclosure:

[r]ecords that would disclose the identity of an individué.l who lawfully makes a

donation fo an agency unless the donation is intended for or restricted to

providing remuneration or personal tangible benefit to a named public official or

employee of the agency, including lists of potential donors compiled by an agency

to pursue donations, donor profile information or personal identifying information

relating to a donor.
65 P.S. § 67.708(b)(13). Here, the Municipality provides the Merriam-Webster definition of
“donate™, which states, in pertinent part: “to make a gift of; especially: to contribute to a public
or charitable cause.” The Municipality argues that the participants in the program are donating
the use of their Jand. However, the landowners are not gifting their property 1o the program, they
are simply allowing temporary access to their property and it will at ail times remain the property
of those iﬁdividuals, not the program. Section 708(b)(13) does not apply in this matter, as
nothing is being donated.

CONCLUSION

For the foregoing reasons, Requester’s appeal is gramted, and the Mnnicipality is
required to provide all e-mails within thirty days. This Final Determination is binding on 2ll
parties. Within thirty days of the mailing date of this Final Determination, any party may appeal
to the Allegheny County Court of Common Pleas. 65 P.S. § 67.1301(a). All parties must be

served with notice of the appeal. The OOR also shall be served notice and have an opportunity
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to res;;ond as per Section 1303 of the RTKL. This Final Determination shall be placed on the

OOR website at: hitp://openrecords.pa gov.

FINAL DETERM]N_ATION ISSUED AND MAILED: November 24, 2015

O~

APPEALS OFFICER
JILL §. WOLFE, ESQ.

Sent to: Elaine Gillen (via e-mail only);
Philip Weis, Esq. (via e-mail only);
Stephen Feller (via e-mail only)
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PUBLIC RECORDS REQUEST FORM

Please provide the following informatlon so we may locate your requested record

Record Requested (be specificl: All communication to and/or from municipal steff and, ali communication
to and/or from the commission concaming Anthony DeNicola's archery
program from July 31, 2016 through November 25, 2015.

Date and Time of Request:
November 25, 2015 7:20 AM

{Person Requesting:

Elaine Glllen

Address: :
735 Vallevista Avenue Pitisburgh, PA 15234

Phone. Number: '
412.561.6505

Signature: Eaine gdlm

Comments, if any: Please email my Right To Know Request to EGlllend76@aoi.com

_ PUBLIC SAFETY RECORDS ONLY

Date/Time of incident:

Incident h}umber:

Lo;:ation of Incident:

Type if Incident:

Person{s) lnvolved in incident:

you will be notified within (6) business days of the status of your record request.

Fees per report Compuier-aided
Inoident: $15" Accident: $15 Dispatch: $10
Record Rejease:

Approved: Denfed:

Mit. Lebanon Oificial Signature:

Date:

‘ *Originally adopted with Resolution R-04-03; amended by Resolution R-28-05; amended by ResolufionR-10-08

Mall to: Mt. Lebanon Municinal Marader 710 Washinaton Road. Pittshurgh, PA 15228-2018
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o TR i AR T O e P A T

RECEIVED

?g | ~ JANBS 8
ennsylvania '
Ewr‘rm ne ns:an' HRLORES OFFICE OF QPEN RECORDS

. RIGHT-TO-KNOW LAW (“RTKL")
APPEAL OF DENIAL, PART!AL DENEAL, OR DEEMED DENIAL

Offies of Open Records (“OdR”) . Comsmorwealth Keystone Building
Email: gpanrecordsiipa,gov ) ' 400 Worth St., 4th Floor
Fax: (717) 425-5343 . Harrisburg, PA 17120-0225

Today’s Date: 01/08/16

Requester Name(s): Elaine Giiien
Address/City/State/Zip: 785 Vallevista Averiue

Bmail: EGillend 78 @aﬂf.wm PhgnafFax: 41 2.561 55056 Jrom——
Request Submitted to Agency Via: EABmait [iMail Oleax Dlin-Person (aheck anly ong)
Date of Request: 11/25/15 ___ Dats of Response: 1200215, 01/04/46 [Tchesk i€ no response

Name of Agency: Municipaiity of Mt. Lebanan
- Address/City/State/Zip: 710 Washington Rd/Pittsburgh/PA/15228
Bmail; PEross@ratisbanon.org " Phone/Fak: 4123433626 /412.343.3753

Name & Title of Person Who Denied Request ( 2iy): Bofinié Cross, Assistant o the Manager

I was denjed nocess to the following records (REQUIRED, Usa add/tional pages If necessaryy,
see attached. '

I requested the listed records from the Agency namad sbove. By signing below, 1 am appealing the Agency's
denial, partial denial, or deemed deniel because the requested, records ate public records in the possession,
custody or control of the Ageacy; the records do not qualify for any exemptions under § 708 of the RTKL,
are not protected by a privilege, and are not exempt under any Fedesal or State law or regulation; and the
request was sufficiently specific,

 arn aiso appealing for the following reasans (Optfonal. Uss addifional pages if negessaryr.Cet the
ruling of the Office of Open Records Einal Determination for Docket No:: AP 2015-1938

[lf have attached a copy of my request for records. (REQUIRED)

[7l1 have attached a copy of all responises ftom the Agenoy regarding my reque'sl;. (REQUIREM

[7l1 have attached any letters or notices extending the Agency’s fime f@ respond to my request.

[ herehy agree to permit the OOR an additional 30 days to issue a final order. _

[}t am interosted in tesolving this issusg throngh OOR mediation. 17 stays the initlal OOR deadfine for

_ the issuance of a final datermination. If medlation is unsuccessful, the O0R has 30 days from the
conlusion of the mediation process to fssie a ::.'na’f defermination,

Respectfully submitied, &W_M GIENATURE REQUIRED)

ou sticuld oyoyide the Aganey with a copy.of this form arnd anv doeiiments vou subinit to the OBR.
0GR Appeal Form— Rewised Jaritary 4, 2018
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P e WA T A e AP PR T AT
E.mfﬁ‘.ﬁic_ﬁ;; T

January 6, 2016

| was denied access to the following records:

The Municipatity denled access to certain e-mails that would identify the private
properties being used for the archery hunt, arguing that pubfic access of those records
would result in a substantial and demonstrable risk to the personal security of the
property owners.

The Municipafity also denied access to those e-mails stating that the e-malls would
identify those individuals making a donation fo an agency.

Elaine Gillen
735 Vallevista Avenue
Pittsburgh, PA 15224

- 412.561.8605
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pennsylvania
OFFICE OF OPEN RECORDS
. FINAL DETERMINATION
IN THE MATTER OF

ELAINE GILLEN,
Requester

v. Docket No.: AP 2016-0023

MUNICIPALITY OF MT. LEBANON,
Respondent :

INTRODUCTION

Elaine Gillen (“Requester”) submitted a request (“Request™) to the Municipality of Mt,
Lebanon (“Municipality”) pursuant to the Right—to-Know Law (“RTKL™), 65 P.S. §§ 67.101 er
seq., seeking e-mails pertaining to a deer management program.' The Municipalityl partiaily
. denied the Request, withholding from public disclosur.e certain e-mails that would threaten
personal security and reveal the identities of donors. The Requester appealed to the Office of
Open Records (“OOR™). For the reasons set forth in this Final Detenrnination, the appeal is
granted, and the Municipality is required to take further action as directed.

FACTUAL BACKGROUND

On November 25, 2015, the Request was filed secking “[a]ll communications to and/or

from municipal staff and, all communication to and/or from the commission concerning Anthony

‘DeNicola’s archery program from July 31, 2015 through November 25, 2015.” On December 2,
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2015, the Municipality invoked a thirty-day to respond to the Request. See 65 P.S. § 67.902. On
January 4, 2016, the Municipality partially granted the Request, providing e-mails to the
Requester. The Municipajity denied access to certain e-mails that would identify ﬁe private
properties being used for the archery hunt, arguing that public access of those records would
result in a substantial and demonstrable risk to the personal security of the property owners. See
65 P.S. § 67.708(b)(1). The Municipality also denied access to these e-mails stating that the e-
mails. would identify those individuals making a dopation fo an agency. See 65 P.S. §
67.708(b)(13).

On January 6, 2016, the Requester appealed o the OOR, challenging the denial and
stating grounds for disclosure. The OOR iavited boti'1 parties to supplement the record and
directed the Municipality to notify any third parties of their ability to participate in the appeal.
See 65 P.8. § 67.1101(c). |

On January 13, 2015, the Municipality submitted a position statement, reiterating the
same Ieasons fdr withholding the records from public disclosure. The Municipz;.lity also
submitted the sworn affidavits of Bormie Cross, Assistant to the Manager and Open Records
Officer for the Municipality, and Chief Aaron Lautl'i, Chief of Police for Mt. Lebanon. In ifs
submission, the Municipality indicates that the instant appeal seeks the same records, except for
a different date range, as a previous appeal to the OOR. See Gillen v. Municipality of M.
Lebanon, QOR Dkt. AP 2015-1938, 2015 PA O.OR.D. LEXIS 1963 (“Gillen ). As the
background facts were discqssed in Gillen I, they will not be discussed herein.

dn J anuﬁry 22, 2016, the Requester submitted a position statement, stating that there is

no evidence on the likelihood of harm.
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LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by affording them
access to informaﬁonlconccming the activities of their government.” SWB Yaﬁkees LLC v
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Purther, this important open-government law is
“designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and make public officials accountable for their
actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), affd
75 A.3d 453 (Pa. 2013). '

The OOR is anthorized to hear appeals for all Commonwealth and local agencies. See 65
P.S. § 67.503(a). An appeals officer is required “to review all mformaﬁoﬁ ﬁlad relating to the
request.” 65 P.S. § 67.1102(a)(2). An appeals officer may conduct a hearing to resolve an
appeal. The decision to hold a hearing 1s discretionary and non-appealébla'. Id. The law also
states that an appeals officer may admit into evidence testimony, evidence and documents that

the appeals officer believes to be reasonably probative and relevant to an issus in dispute.

- Id. Here, neither party requested a hearing; however, the OOR has the necessary, requisite

information and evidence before it to propérly adjudicate the matter.

The Municipality is a local agency subje& to the RTKL that is required to disclose public
records. 65 P.S. § 67.302. Records in possessic;n of a local agency are presumed public unless
exempt under the RTKY, or other law or protected by a privilege, judicial order or decree. See 65
P.S. § 67.305. Upon receipt of a request, an agency is required to assess whether a record
requested is within its possession, custody or control and respond within five business days. 65

P.S. § 67.901. An agency bears the burden of proving the applicability of any cited exemptions. -

See 65 P.S. § 67.708(b).
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Section 708 of the RTKL clearly places the burden of proof on the public body to
demonstrate that a record is exempt. In pertinent part, Section 708(a) states: “(1) The burden of
proving that a record of a Commonwealth agency or local agency is exempt .from public access
shall be on the Commonwealth agency or local agency receiving ;arequest by a preponderance of
the evidence.” 65 P.S. § 67.708(2). Preponderance of the evidence i:as been defined as “such
proof as leads the fact-finder ... to find that the cxistencelof a contested fact is mote probable
' than its nonexistence.” Pa. State Troopers Ass’nv. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct.
2011) (quoting Pa. Dep;z‘ of I%'ansj. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 7821,

827 (Pa. Commw. Ct. 2010)),

1. The Municipality has not established that the disclosure of the records would be
reasonably likely to result in a risk of personal harm

The Municipality states that certain e-mails were not produced that would identify the
persons volunteering use of their property to conduct the archery program. The Municipality
argues that the release of these e-mails would threaten personal security of these individuals.
Section 708(b)(L)(E) of the RTKL protects “a record, the disclosure of which ... would be
reasonably likely to result in a substantial and demonstrable risk of physical harm to or the
persona) security of au individual.” 65 P.S. § 67.708(b)(1)(i0). '

Under the RTKL, “reasonable likelihood” of “substantial anci demonstrable risk™ is
necessary to trigger the personal security exception. The ferm, “substantial and demonstrable
1isk” is not defined in the RTKL. ;E}y construing these terms in accordance with their plain
meaning, 1 Pa.C.S. § 1903(a), the risk of barm must be material, real and ample. The risk of
harm must also be demonstrable, which is defined as being obvious or apparent. See
Swartzwelder v. Butler County, OOR Dkt. AP 2009-0632, 2009 PA O.0.R.D. LEXIS 129. Mere

belief that the release of a record would cause substantial and demonstrable risk of harm is
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insufficient. Zachariah v. Pa. Dep’t of Corr.,, OOR Dkt. AP 2009-0481, 2009 PA O.OR.D.

LEXIS 216; see also Lutz v. City of Philadelphia, 6 A.3d 669, 676 (Pa. Commw. Ct, 2010)
(holding that “tni]ora than mere conjecture is needed” to establish that flus exemption applies).
Ms. Cross explains that the Municipality is allowing the hunting on five of its public
lands, as well as privately owned lands that have been volunteered for use in the archery
program. She attests that the e-mails withheld in this appeal would reveal the properties that were
offered for use and were either cl;o.sen or not chosen fo participate in the program. The
M{micipality has chosen to keep the location of the private properties confidential because of the
“publicity associated with hunting and deer management and the [divisive] nature of the issue.”
Chief Lauth explains that deer management in the Municipality has been “hotly debated
and very contentious.” He provided the OOR with the Commission’s public website to view the
community’s cormments at Commission meetings arguing against a lethal deer management
program. He also attests that, prior o some of the meetings, protests were held and, at some
meetings, “police presence was deemed advisable.” Chief Lanth further explains that past dee;'
management programs have also been controversial and resulted in numerous incidents, such as
tampering with the bait, wedging sticks .in corral doors to prevent deer from being caught and
loud noises fo scare deer away. With respect to thjs deer management program, Chief Lanth
attests that the Municipality hired a third perty to locate anci test qualified hunters, determine the
humting locations and determine compliance with Game Commission rules. The Chief attests

Y
that:

The archery program commenced in September, 2015. On October 5, 2015 a
woman was cited for trespass by Mt. Lebanon Police and for interfering with a
legal hunt by the PA Game Commission for an incident occurring on a private
property used in the archery program. She was convicted of both charges on
December 5, 2015 in front of the District Magistrate.

026a



Following the OOR ruling in [Gillen I|, the [Requester] in this matter contacted
me by email...request[ing] pairols on her sireet in response to the reaction she
received because her appeal was granted by the OOR.

Chief Lauﬂ1 opines that individuals identified as volumteering the uée of their property for the
hunt would encounter harassment, invasion of privacy and personal security issues.

The Municipality has provided evideﬁce of incidents in past years which involved
tazﬁpering with traps and scaring deer. The Municipality also references the recent conviction of
an individual for trespassing on privately owned land involved with the hunting program but
| provides no details beyond remarking that such an incident occurred. As such, the Municipality
fails to show any link between the trespass conviction and any alleged risk of personal harm.

The Municipality also claims that access should be denied because the Requester asked '
police to patrol her strest based on the reaction to her previous request and successful appeal. A
negative reaction toward a citizen exercising their rights under the RTKL camot be used as a
gate to block future requests for records. This is especially true where, like here, the type of
record requested has'a]ready been found to be public. FMy, the Requester’s submission on
appeal does not discuss her e-mail to the police or express any concern for her own personal
safety; rather, she iterates that the Municipality has not proven a substantial risk of harm in thfs
matter. As Section 708(b)(1) requires more than conjecture and conclusory statements, the
Municipality has failed to demonstrate that the e-mails are not subject to public disclosure under
Section 708(b)(1) of the RTKL.

2. Section 708(b)(13) of the RTKL does not apply

The Municipality denied access to e-mails identifying landowners that are allowing the

access to their Jand for the deer management program as records that would reveal the identity of
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an individual making a donation to the agency. Section 708(b)(13) of the RTKL, which exempts

from disclosure:

[r]ecords that would disclose the identity of an individual who lawfully makes a

donation to an agency unless the donation is intended for or resiticted to

providing remuneration or personal tangible benefit fo a named public official or

employee of the agency, including lists of potential donors compiled by an agency

to pursue donations, donor profile information or personal identifying information

relating to a donor.
65 P.S. § 67.708(b)(13). As the OOR held in Gillen I, the landowners are not gifting their
property to the program; instead, they are simply allowing temporary access to their property and
such i;roperbr will, at all times, remain the property of those individuals rather than the program,
Accordingly, Section 708(b)(13) does not apply in this matter, as nothing is being donated.

CONCLUSION

For the foregoing reasons, Requester’s appeal is granted, and the Municipality is
required to provide all e-mails within thirty days, This Final Determination is binding on all
parties. Within thirty days of the mailing date of this Final Determination, any party may appeal
to the Allegheny County Court of Common Pleas, 65 P.S. § 67.1302(&). All parties must be
served with notice of the appeal. The OOR also shall be served notice and have an opportunity .

to respond as per Section 1303 of the RTKL. This Final Determination shall be placed on the

OOR website at: hitp://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MATLED: February 23, 2016

APPEALS OFFICER
JILL S. WOLFE, ESQ.
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Sent to:

Elaine Gillen (via e-mail only);

Philip Weis, Esq. (via e-mail only);
Ronald Barber, Esq. (via e-mail only);
Bonnie Cross (via e-mail only).
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* Dated: December 18,2015 ’ (412) 562-3937
!

£

IN THE COURT OF COWON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

MUNICIPALITY OF MT. LEBANON, ) CIVIL DIVISION
| E’e‘ﬁﬁ‘one‘r, ‘ ; '
V. ; ¢ No.SA-15-
ELAINE GILLEN §
' !Respondent. ; :
and I ;
PENNSYLVANIA OFFICEIOF )
OPEN RECORDS )
| Elnterested Party. ;
1
i NOTICE TO PLEAD
TO: Elaine Gillen | -
735 Vallevista|Avenue '

Pittsburgh, PA! 15234
You are required to plead to-_ﬂl'ne within Petition for Judicial Review of a Final Determinatioﬁ of
the»Pennsyl'-vania Ofﬁc_e of 'O;len; Records within twenty (20) days from the date’ of service
thereof ot a.default judgn‘lent:[nay be entered against you,

Respectfully submitted,

| Philip J. Weis, Esquire
o Brendan Lucas, Esquire

BUCHANAN INGERSOLLi& ROONEY PC
20tk Floor, One Oxford Centre

301 Grant Strest

Pittsburgh, PA 15219




- MUNICIPALITY OF MT. LEBANON, } CIVIL DIVISION .-
)- X
: Fetitioner, )
) .
v. ) No. SA-15-
) .
ELAINE GILLEN - ) ¢
)
Respondent. )
and i )
| )
PENNSYLVANIA OFFICE OF )
OPEN RECORDS )
)
- Interested Party. )
I
r
_ _ I .
. PETITION FOR g‘gp_l Q'IAL REVIEW OF A FINAL DETE-RMNATIPN' OF THE

PENNSVLVANIA OFFICE OF OPEN RECORDS

AND NQ.W, ¢omes the Petitioner, Municipality of Mt, Lebanon, by -‘and thrdt;gh
its attorneys, Buchanan, Ingersoll & Rooney; PC, and files the within Petition For Judicial
Review of a Final 'Dete'rﬁ‘ainatioﬁ of the .Penri;ylvania Office of Open Records, and in.support .
thereof states the following: ' | o ' . R

1. Parties

1. Pet'itiorlxer, Municipality of Mt. Lebanon (“Municipality”), is a “local
agency” under the Pennsylvanéa Right to Know Law (“RTKL"), 65 P.S. § 67.101 er seq., and has
a businesy address of 716 Washington Road, Pittsbuegh, PA 1522#. .

2, Upon information and belief, Respondent, Elaine Gillen, has an ad;i:e'ss of

735 Vallevista Avenue, Pittsburgh, PA 15234
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3.  The Pexlnsylifmﬂa Office of Open Records (“OOR”) is 2 Commonweaith

agency w:thm the Dépar&nent[ of Commumty and Economtc Development, organized-and .

" existing-under the RTKL, 63 TS § 67.1310, with a busmess address of Commonwealth Keystone

Building, 400 Ner-th $t., 4" Floor, Harrisburg, PA 17120,
I Jutisdiction and Venue
4.  This Petition is filed pursuant to Section 1302 of the RTKL, 65 P.S. §
67.1302, ds a‘result.of 2 Final Detérmination issued by the OOR on' November 24, 2015, at OOR
Docket No: AP 2015-1938. -Alﬁ'up and correct copy of the Final Deteﬁninaﬁqn fis attached hereto

as Exhibit “A.” !
: l )
5. Secﬁon| 1302 of the RTKL states:

‘Section 1302. L‘&é‘al a[g‘ehcies.

(d) General rie, — Wlthm 30 days of the mailing date of the final detepmnatlon of the

- appeals officer relatmg te a decision of a local agency issued under section 1101(b) or of
the date a. request for access is deemed denied, a requester or local agency may file a
petition for review ot ?ther documerit as required by rule of court with the court of
commion pleas for the county where the local agency is located. The dec:smn of the court -
shall contain. findings.of fact and cenclusions of law based upoh the ev1denceas a-whole,
The decision shall clesirly and ¢onkcisely explamm the rationale for the dezzsnon '

{b) Stay. — & petltlon| for feview-under this séction shall stay the re]éase of documents
unti] a-decision under TubSecnon (a) is issued.

6. . The Mi.ln'gicipal'ity is Jocated in Allegheny County and, therefore, this Court
has jurisdiction over this P‘etitgo_n pursuant to Section 1302(2) of the RTKL. .
IH.  Factiial and Procedurs] Background
7. The documents and emails that are the subject of the instint Petition relate

to deer management within th:e Municipality. ‘In July 2015; the Municipality awarded a contract

|

to White Buffalo, Inc. (“White Buffalo™) for an archery program to cull the deer population.

i
n 2
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White Buffalo was hired to screen, train and inanage archers 16.conduct an orgahi.zed.'b;w hunt.
The huit is ohgeing and occurring ofpublic:and private pmperﬁes. Interested private property -
owners contacted White Buﬁélo directly, offcﬁng to'donate their properties for participation in
the project. Officials from Whits Buffalo then.contatted each applicant and the Jgappiicant’s

neighbors for any additional permissions needed to comply with Perisylvasiia Game.

Commission huntirig and safe_tty regulations. Eacli propérty'was rated based on, White Buffalo’s
discretion, with more weight :%ii-ven ‘to areas of heavy vegetation or woods. | |

8. Respotiiiént filed a RTKL request with the Municipality via email on July
30, 2615 '(“R*é'qUest’*). The Request sotight p;?oﬂu.cti,on of “[a]ll communication to and/or from
: mgnicipgl staff and, all com'ma};mca‘ﬁon to-and/or from.the commission conceming Anthony
DeNicola's atchery program fg:qm- June 18, 2015 fo the pre§ent.” A true and corréct copy the
Request is attached -he,retp as ﬁxﬂbit “B.”

9 | On August 5, 2015, the Mun'icipality replied to Respo‘ndeht via letter and
mvoked a thirty (30) day extension period, which is'p permmed by Section 902 oﬂthe RTKL. See
65 P.S.§ 67.902. A true and correct copy of said letter is attached hereto as Exlublt Q.

IO. " Inan email letter dated September 3, 2014, the Municipality partially
granted.and partially denied the Request, providing a total of 131 e-mails to the Respondent. A
true and correet copy-of said email lefter.is attached hereto as Exhibit “D,” |

11. Regarding the denied pprtiop of the Request, the Municipality’s respoise
stated, in pertinent part:

Several emails were not produced fhat dealt-with persons volunteering: to: donate
theirtime or property t9 the program either as an archer or property owner, These
were fibt produted vnidertwo exceptions:

(1)  The Act at Section 708¢b)(1) provides as follows:

f
J
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(1 A record the diselosure of which:

| ¥ KK
(i) Wm.ild be reasénably hkely 1o result in a substantial and
demonistrable risk of physical harm to or'the persnnal

Isecm-nty of an individyal.

|
(2)  The Act at Section 708(b)(13) provides as follows:

(13) Reeotds that would disclose the identity of an individual who
Jawfully makes a donation 1o an agency unless the donation is iritended for
of restricfed o providing refhuneration or personal tatigible benefit to a.
named public pfficial or employee of the agency, including lists of-potential
donors cofpiled by dn agency to pursue donations, dopor profile
‘ *mfarmatxon or personal identifying information relatinig to a donot.

iz, On Sep}ember 18, 2015, Respondent tlmely appealed the: Municipality’s
denial of the request to the OO;R, challenging the denial and stating grounds for disclosure.
" However, respondent did not dddress why any-of the specific exemptions to disclosure cited by

the Mumicipalify should nbg ap!ply. A true anid cotrect copy of said appeal is attached-hereto as

I3.  OnNovember 24, 2015, the OOR issued a Final Determination in favor of o
Respendent and ordered that the Municipality provide the Respondent with all of the requested
emails. See Exhibit “A.” : ‘ i

IV. Grounds for R!eview

14, The Pex:{nsyl;rania Supreme Court has established the follewing standard
of review for appeals form decfisious the OOR: “....the courts are the ultimate finders of fact and
they ate to condyct fall de.nos;!_o reviews of a'pp';:'als made from decisions by thé RTKL appeals
.officers, allowing for the adopiion of the appeals officer’s factual finds and legal conclusions
where appropriate.” Bowling vi Oﬁ&‘ce of Open.Recoids, 75 A.3d 453, 474 (Pa.2013). Further, a
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reviewing .cou& shal] have a plenary scepe of review when reviewing decisions made by OOR
appedls officers, Jd, | ;

16. ‘ This Co!urt should reveise the Final Determination of the OOR and fm_d
. that t!le emails. that identified 'éhe property owners whe volunteered their t,ime or preperty. for the
deer management program were properly withheid because:

a. The Relpondent-.’-s appeal changed the description of the requested
decuments, Upon appeal, the Respondent stated that “I was denied access to the followmg
records: the Jocations of the prlxvate propertles participating in the archery hunt * See Exl:ubtt “E>
However, these are not the recprds that Respondentrequested in the Request, In the Request, the
Respondeht requested “[ajll cominunication to and/or frem municipal staff and, all
communication to and/or from: the ¢ommission concemning Anthony DeNicola's archery program
from June 18,2015 to the predent.” The OOR has repeatedlly held that a reguester may not
qu:ﬁ_r, expiain, or expand upon a request on appeal. See Krize and WNEP. News v. Lycaming
C’ounty, Docket No.: AP 2014-0258 Pennsylvania State Police v. Oﬁ‘ ice of Open Records, 995

A.2d 515, 516 (Pa. Commw, C,t 2010) Thie-OOR therefore erred by allowing the Respondent to

| ety
.

modify her request upon appea
b. . Inherappeal to thie OOR, the Respondent did not address why the specific

exemptions to the RTKL cited by the Municipality should not have resulted in the denia! of her

Réquest. The OOR should-disfmiss an appeal where the appellant fails to address the grounds
stated by an agency for denying a requiest. See 65 P.S. § 67.1101 (“The appea! sﬁalli state the
grounds upon which the requester asserts that the tecord is.a public record, legislative record or

financial record and shall address any grounds stated by th¢ agency for delaying or denying the

request.”y; Padgett v. Pér’zﬁsyh‘ania State Police, 73 A.3d 644 (Pa, Commw, Ct. 2013) {holding

f
| 5
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that, when a requester fails to state thé records sought under thié RTKL are public, or fails to
address an;ag'enéfs" grounds: fc{r dehial, the OOR propérly dismisses the appeal.); Saunders v ‘
Pennsylvania. Dep't of Corr., 4{8 A3d 540, 542-43 (Pa. Commw Ct.2012) (holding that an
appellant is “tequired by Septiim 1101 to state why the records did not fall under the asserted
exemptions and, thus, were pullc records subject to-access, ’).
Respondent su | arily addressed the Municipality’s denial under Section

708(b)(1)(ii);anerely stating thlat the Municipality has “ng reasonable basis for citing The Act at

Section 708(8)(1) as a rea.sen‘f:or failing'to the documents...” Respondent provided no further |
explanation as:to why Section ilOS(b)(li was nof applicable. Moreover, the respondent failed to
addreés atall th"e Mi-.)nicipalityjis denial under Section 708(b)(13). Therefore, the OOR
committed an error of law by quUmng disclosiite where the Respondent did not address the
cxempt:ons «cited bythe Mum‘rilpahty ' ‘ o ,

e. Even ifiRespondenI_ ‘had-properly 'addregsed the exempti;)ns cited by the
Municipality; the fequested em:a‘ils constitute a record of disclosure that “would be reasonably
likely to result in a subs'tanﬁél Lﬂd demeonstrable risk of physical harm to or the personal security
of an indi\‘ridgal,” which is exempt from disclosure pursuant to Section 708(b)(1)(ii) of the
RTKL. 65.P.S. § 67.708(b)(1)(ii). The Municipality provided evidence to'the OOR, in the form
of an affidavit from Mt. Lebaném Policé. Chief Aaron Lauth (“Policel Chief"), which stated,
among other things, that the di§closu;e of the emails would pose a “‘substantial and demonsti;able
risk” of harassment, invasion of privacy, and personal security to the.individuals whose identities
would be disclosed in the emails. The affidavit was-based upon a long and contentious histery
surrounding the deerissue in Mt. Lebanon. A true and correct copy of said affidavit it attached
hereto-as Exhibit “F.” GiVe,t; ahistorical pattein of problems with deer management in Mt.

|
| 6
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Lebanon, the A_fﬁgiavit of the Chief of Police that such problefiis were going to continue should

have been accepted.

Subsequent eve:nts of the risk posed by the potential disclosure of the emails have

demonstrated the accuracy of tlﬁe Police Chief’s con¢lusions. F (;llowing the decision of Fhe
OOR, on. November 27, 2015, Respondent émailed the Police Chief and stated: “T am sending
this email to.you because I-am|getting harassed. There are a fot of hateful people commenting in
the newspapers...” See Exhibil G The email was taken seriously by the Police Chief, and
increased patrols were -implem!entéd. Additionally, a woméh was recently ;:onxicted of
trespassing and iriterferirig with a legal hunt on private property in connection with the archery
prograrn within the Municipality. See Exhibit “H.”* These incidents are precisely the type of
“substantial and demonstrable Erisk of physjcal harrn 10 or the personal security of an individual”
that the Municipality seeks to :!woid in withholding the requésted emails.! Theréfqre, the OCR
erred'by 'deteriﬂin‘i-ng' that, discl!osure..of'the emails does not pose.a reasonable likelihood o;'
substantial and demonstrable nsk o thé: individuals whose idéntities would be disclosed.

d Even if respOndent héd propetly addressed the exemptions cited by the

Municipality, the emails constjtute “[rJecords that would disclose the identity of an individual

who lawfully makes a donation to an agency unless the donation is intended for or restricted to
providing remuneration ot personal tangible benefit to a named public official or employee of the
agency, including ali'sts of’ ’pdterL:ia_l donors compiled by an agency to pursue donations, donor
profile inforination or ',pcrsonaJ identifying infcnuati;xn relating to a donor.” Such records that

|
| ‘

! Although these incidents éccuired a'ﬂer-ll;e- Final Detefmination-was issued by the ORR, they are directly relevant
to the resolution of this Petition. Thep‘/ demonstrate that.the likelihood of risk of physical harm and to persaiial
seourity is “more than mere conjecture.” See Final Determination at 5. Therefore, the:Municipality requests that.the
* record be-opened and expanded fo'include Exhibit“G" and Extibit “H.”

l
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identify an individual who makes a doriation fo an agenc)'f are éxempt from disclosure pursuant to |

Section 708(b)(13) of the RTK{L 65PS.§ 67.7Q8(b)(iS).

The 'Municipalilty claimed exemption from disclosure under this section because
disclbsureryvoui& identify individuals who (1) offered to-donate their property for use during the
archery prografi and (2) offeted to donate their time.and expertise as volunteer hunters in the
archery program.. In detérmining that this ekemptioﬁ Was net applicable, the QOR failed to
properly conclude that the indil'viduals volunteered to donate the use of their property, and that it
is possible to donate ,s,omethinlg less than fee t’itle'.' In addition, the decision of the QOR did not
address the time volunteered by hunter’s to the archery program. Both situations fit squarely

within Section 708(b)(1)(13) a;nd the OOR erred when it détermnined that this exemption does not

. |
apply. i

WHEREFORE, the Munidipality‘respe_ctﬁdiy tequests that this Honorable Court
isse a decision with findings of fact and conclusions ef law that:reverses the Pennsylvania

Office of Open Records! Final Determination issued at OOR Decket No. AP 2015-1938. The

. Municipality fufther requests 1ihat this. Honorablé Court expand the record to include Exhibit “G”

- and Exhibit “H,” which include evidence pertinent fo the fair tesolution of this Petition, but
which was not évai‘!abla until after the Final Determination was issued.

Respectfully submi

| aSu—

\

Philip Jms; Esquire
Brendan Lucas, Esquire

!

| BUCHANAN INGERSOLL & ROONEY PC
| 20th Floor, One Oxford Cenire

I 301 Giant Street

; Pittsburgh, PA 15219
E

}

|

i

Dated: December 18, 2015 (412) 562-3937
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L, Bonnie Cros;, verify that the facts set forth in the foregoing Petiﬁo;l for Ju‘dic?al '
Review of a Final Determinnt;ion of the Pennsylvania Office of Open Records are true and correct
- to the best of my knowledge, énfonngﬁon &nd belief. I understand that this statement.is made
subject to thé penalties of 1.8 l:E’n.C.S.'A §4904 ,reliating-to unswom fz;lsiﬁ;':aﬁon to authorities,

which provides that'if 1 ;mo‘wingly make false averments, 1 may be subject to criminal penalties,”

Bonnie Cross
Open Records Officer
Municipality of Mt. Lebanon
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

THE MUNICIPALITY OF MT. LEBANON,
Petitioner,

ELAINE GILLEN

- Respondent.

and

PENNSYLVANIA OFFICE OF
OPEN RECORDS,

Interested Party.

CIVIL DIVISION

- No. SA-16- 000 2:7) ()

PETITION FOR JUDICIAL REVIEW OF
A FINAL DETERMINATION OF THE
PENNSYLVANIA OFFICE OF OPEN
RECORDS

Filed on behalf of:

Municipality of Mt. Lebanon,
Petitioner

Counsel of Record for This Party:

Philip J. Weis, Esquire

Pa. 1D. No. 44846

Danie] C. Garfinkel, Esquire
Pa. 1.D. No. 92037

Brendan P. Lucas, Esquire
Pa. LD. No. 314300

BUCHANAN INGERSOLL & ROONEY PC
Firm No. 038

20th Floor, One Oxford Centre

301 Grant Street

Pittsburgh, PA 15219

(412) 562-3937
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

MUNICIPALITY OF MT. LEBANON, ) CIVIL DIVISION
Petitioner, g
V. ; No. SA-16-
ELAINE GILLEN g |
Respondent. g
and ;
PENNSYLVANIA OFFICE OF ;
OPEN RECORDS )
Interested Party. ;
NOTICE TO PLEAD
TO: | Elaine Gillen
735 Vallevista Avenue

Pittsburgh, PA 15234
You are required to plead to the within Petition for Judicial Review of a Final Determination of
the Pennsylvania Office of Open Records within twenty (20) days from the date of service
thereof or a default judgment may be entered against you.
Rsspectﬁﬂly submit’;ed,

£ b S

Philip J. Weis, Esquire
Daniel C. Garfinkel], Esquire
Brendan Lucas, Esquire

BUCHANAN INGERSOLL & ROONEY PC
20th Floor, One Oxford Centre
301 Grant Street
Pittsburgh, PA 15219
Dated: March 22, 2016 (412) 562-3937
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MUNICIPALITY OF MT. LEBANON, ) CIVIL DIVISION
) .
Petitioner, )
)
V. ) No. SA-16-
A )
ELAINE GILLEN )
)
Respondent. )
)
and )
3
PENNSYLVANIA OFFICE OF )
OPEN RECORDS )
)
Interested Party. )

PETITION FOR JUDICIAL REVIEW OF A FINAL DETERMINATION OF THE
PENNSYLVANIA OFFICE OF OPEN RECORDS

AND NOW, comes the Petitioner, Municipality of Mt. Lebanon, by and through
its attorneys, Buchanan, Ingersoll & Rooney, PC, and files the within Petition For Judicial
Review of a Final Determination of the Pennsylvania Office of Open Records, and in support
thereof states the following:

L Parties

1. Petiﬁo.ner, Municipality of Mt. Lebanon (*Municipality”), is a “local
agency” under the Pennsylvania Right to Kunow Law (“RTKL"), 65 P.S. § 67.101 et seq., and has
a business address of 710 Washington Road, Pittsburgh, PA 15228,

2. Upon information and belief, Respondent, Elaine Gillen, has an address of
735 Vallevilsta Avenue, Pittsburgh, PA 15234,

3. The Pennsylvania Office of Op:*;n Records (“OOR”) is a Commonwealth

agency within the Department of Community and Economic Development, organized and
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existing under the RTKL, 65 PS. § 67.1310, with a business address of Commonwealth Keystone
Building, 400 North St., 4" Floor, Harrisburg, PA 17120
O Jurisdiction and Venue

4, This Petition is filed pursuant to Section 1302 of the RTKL, 65 P.5. §
67.1302, as a result of a Final Determination issued by the OOR on February 23, 2016, at OOR
Docket No. AP 2016-0023. A true and correct copy of the Final Determination is attached hereto
as Exhibit “A.”

5. Section 1302 of the RTKL states:

Section 1302. Local agencies.

() General rule. — Within 30 days of the mailing date of the final determination of the
appeals officer relating o a decision of 2 local agency issued under section 1101(b) or of
the date a request for access is deemed denied, a requester or local agency may file a
petition for review or othet document as fequired by rule of court with the cowrt of
commeon pleas for the coimty where the local agency is located. The decision of the court
shall contain findings of fact and conclusions of law based upon the evidence as a whole.
The decision shall clearly and concisely explain the rationale for the decision.

(b) Stay. — A petition for review under this section shall stay the release of docuraents
until a decision under subsection (a) is issued.

6. . The Municipality is located in Allegheny County and, therefore, this Court
has jurisdiction over this Petition pursuant to Section 1302(a) of the RTKL.

HI.  Factual and Procedural Background

7.  The documents and emails that ate the subject of the instant Petition relate
to deer management within the Municipality. In July 2015, the Municipality awarded a contract
to White Buffalo, Inc. (“White Buffalo™) for an archery program to cull the deer population.
White Buffalo was hired to screen, train and manage archers to conduct an organized bow hunt.

The hunt is now concluded and occurred on public and private properties. Interested private
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property owners contacted White Buffalo directly, offering to donate their properties for
participation in the project and to volunteer their time as archers in the hunt. Officials from
White Buffalo then contacted each applicant and the applicaﬁt’s neighbors for any adciitional
permissions needed to comply with Pennsylvania Game Commission huating and safety
regulations. Each property was rated baged on White Buffalo’s discretion, with more weight
given to areas of heavy vegetaﬁon or woods.

8. Respondent filed a RTKL request with the Municipality via email on
November 25, 2015 (“Request™). The Request sought production of “[a]ll communication to
and/or frofe mamicipal staff and, all communication to and/or from the commission concerning
Anthony DeNicola's archery program from July 31, 2015 through November 25, 2015.” A true
and correct copy the Request is attached hereto as Exhibit “B.”

9. On December 2, 2015, the Municipality replied to Respondent via lotter
and invoked a thirty (30) day extension period, which is permitted by Section 902 of the RTKL.
See 65 P.S. § 67.902. A true and correct copy of said letter is attached hereto as Exhibit “C.”

10.  Inaletter dated January 4, 2016, the Municipality partially granted and -
partially denied the Request, providing a total of 63 pages of emails to the Respondent. A true‘
and correct copy of sa‘id letter and produced documents is attached hereto as Exhibit “D.”

11.  Regarding the denied portion of the Request, the Municipality’s response
stated, in perﬁneﬁt part:

Several records were not produced that dealt with persons volunteering to donate

their time or property to the program either as an archer or property owner. These
were not produced under two exceptions:

(1)  The Act at Section 708(b){1} provides as follows:

(1)  Arecord the disclosure of which:
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(ii)  would be reasonably likely to result in a substantial and

demonstrable risk of physical harm to or the personal
security of an individual,

(2)  The Act at Section 708(b)(13) provides as follows:

(13) Records that would disclose the identity of an individual who
lawfully makes a donation to an agency unless the donation is intended for
or restricted to providing remuneration or personal tangible benefitto a
named public official or employee of the agency, including lists of potential
donors compiled by an agency to pursue donations, donor profile
information or personal identifying information relating to a donor.

| 12, On January 6, 2016, Respondent timely appealed the Municipality’s denial
of the request to the OOR, challenging the denial and stating grc;unds for disclosure. A true and
correct copy of said appeal is attached hereto as Exhibit “E.” |
" 13, OnFebruary 23, 2016, the OOR issued a Final Determination in favor of
Respondent and ordered that the Municipality provide the Respondent with all of the requested
emails. See Exhibit “A.”

14,  The Requestthat is the subject of the instant appeal is identical to the
records requested in Gillen v. Municipality of Mt. Lebanon, OOR Dkt. AP 2015-1938, 2015 PA
0.0.R.D. LEXIS 1963 (*Gillen ), which was appealed to this Court énd is currently pending at
Docket No. SAn15~000963, except that the current Request is for documents from a later period
in fime. A true and correct copy of the Final Determination in Gillen I is attached hereto as
Exhibit “F.”

IV.  Grounds for Review
15.  The Pennsylvania Supreme Court has established the following standard

of review for appeals form decisions the OOR: “...the courts are the ultimate finders of fact and
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they are to conduct full de nove reviews of appeals made from decisions by the RTKL appeals
officers, allowing for the adoption of the appeals officer’s factual finds and legal conclusions

_ where appropriate.” Bowling v. Qffice of_' Open Records, 75 A.3d 453, 474 (Pa. 2013). Further, a
reviewing court shall have a plenary scope of review when reviewing decisions made by OOR.
appeals officers. Id.

16.  This Court should reverse the Final Determination of the OOR and find
that the emajls that identified the property owners who volunteered their time and/or property for
the deer management program were prbperly withheld because:

| a. The requested emails constitute records of disclosure that “would be
reasonably likely to result in a su!;stanﬁal and demonstrable risk of physical haym to or the
personal security of an individual,” which is exempt from disclosure pursuant to Section
708(b)(1)(ii)-of the RTKL. 65 P.S. § 67.708(b)(1)(1). |

b. The Municipality provided evidence to the OOR, in the form of an
affidavit from Mt. Lebanon Police Chief Aaron Lauth (“Police Chief”), which stated, among
other things, that the disclosure of the emails would pose a “substantial and demonstrable risk” of
harassment, invasion of privacy, and personal security to the individuals whose identities would
be disclosed in the emails, The affidavit was based upon a long and contentious history
surrounding the deer issue in Mt. Lebanon. A true and correct copy of said affidavit it attached
hereto as Exhibit “G.” Given the historical pattern of problems with deer management in Mt.
Lebanon, the Affidavit of the Chief of Police that such problems were going to continue should
have been accepted.

c. Moreover, actual events have demonstrated the accuracy of the Police

Chief’s conclusions. Following the decision of the OOR in Gillen I, on November 27, 2015,
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Respondent emailed the Police Chief and stated: “I am sending this email to you because I am
getting harassed. There are a lot of hateful people comumenting in the newspapers...” See Exhibit
“G.” The Respondent requested increased police patrols around her home. The email was taken
seriously by the Police Chief, and increased patrols were implemented.

d. Additionally, On October 5, 2015 a woman was cited by Mt. Lebanon
Police for defiant trespass and by the Pennsylvania Game Commission for “interfering with
lawful taking of wildlife” for an incident occurring on a private property used in the archery
program. She was convicted of both charges on Decernber 5, 2015 in front of the District
Magistrate. See Exhibit “G.” The charges were appealed to the Court of Common Pleas, whete

the defendant was found guilty of defiant trespass charge and not guilty of the hunting related

charge, See Exhibit “H.”
e. These incidents are precisely the type of “substantial and demonstrable

risk of physical harm to or the personal security of an individual” that the statute permits the
Municipality to consider. The OOR erred by determining that disclosure of the emails does not
pose a reasonable likelihood of substantial and demonstrable risk of harm to or the personal

security of the individuals whose identities would be disclosed.
f The OOR limited its analysis to personal harm; it did not address the

personal security of individuals. “[T]he RTKL includes, in the disjunctive, both the risk of
‘physical harm® and the risk to ‘personal security.”” Delaware Cty. v. Schaefer ex rel.
Philadelphia Inguirer, ;45 A.3d 1149, 1154 (Pa. Commw. Ct. 2012) (emphasis added). The OOR
has held that the personal security exception is designed to protect from harm, danger, fear or

anxiety. See Shine v. Dept. of State, OOR Dkt. Nos. 2009-0083, 2009-0105. When a petson is
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told to leave private property and refuses to do so to the point where a criminal conviction for
defiant trespass occurs, the personal security of the property owner is necessarily implicated,

| f The emails constitute “[rlecords that would disclose the identity of an
individual who lawfully makes a donation to an agency unless the donation is intended for or
restricted to providing remuneration or personal tangible benefit to a named public official or
employee of the agency, including lists of potential donors compiled by an agency to pursue
donatioﬁs, donor profile information or persqnal identifying information relating to a donor.”
Such records that identify an individual who makes a donation to an agency are exempt from
disclosure pursuant to Section 708(b)(13) of the RTKL. 65 P.S. § 67.708(b)(13).

g The Municiéa]ity claimed exemption from disclosure under this section
because disclosure would identify individuals who (1) offered to donate their property for use
during the archery program and (2) offered to donate their time and expertise as volunteer hunters
in the archery program. In determining that this exemption was not applicable, the OOR failed to
properly conclude that the individuals volunteered to donate the use of their propetty, and that it
is possible to donate something less than fee title. In addition, as in Gillen I the decision of the
OOR did not address the time volunteered by hunters to the archery program. Both situations fit
squarely within Section 708(b)(13) and the 6OR erred when it determined that this exemption
does not apply. '

h. The OOR has interpreted the donation exemption to only apply to “natural
persons™ as defined by 1 Pa.C.S. § 1991, and not corporations, partnerships, associations and
other entities, See Roxbury News v. City of Harrisburg, OOR Dkt. AP 2012-1748, 2012 PA
0.0.R.D. LEXIS 1457. The OOR has also interpreted this donation exception to not apply to

financial records under 65 P.8. § 67.708(c) (“The exceptions set forth in subsection (b) shall not
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apply to financial records, except that an agency may redact that portion of a financial record
protected under subsection (b)(1), (2), (3), (4), (5), (6), (16); or (17)).

i Assuming that these positions are correct, the donations in this case (non-
financial donations of time, and use of property) are donations that are required to be recognized
so that the statute has a purpose.

i The OOR position, that the dopation exception does not apply as the
landowners are not gifting their property to the program, but instead are simply'allowing
temporary access to their property and such pi'operty will, at all times, remain the property of
those individuals rather than ‘the program, is unduly restrictive and contrary to the plain meaning
of the statute. There is nothing in the statute that limits the exception to one type of donation
only, i.e. donations of a fee interest.

WHEREFORE, the Municipality respectfully requests that this Honorable Court
issue a decision_ with findings of fact and conclusions of law that reverses the Pcnnsylx}ania
Office of Open Records’ Final Determination issued at OOR Docket No. AP 2016-0023.

Respectfully submitted, -

Phifip : %eis, Esquire o

Danie] C. Garfikel
Brendan Lucas, Esquire

BUCHANAN INGERSOLL & ROONEY PC
20th Floor, One Oxford Centre
301 Grant Street
Pittsburgh, PA 15219
Dated; March 22, 2016 (412) 562-3937
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VERIFICATIO

I, Bonnie Cross, verify that the facts set forth in the foregoing Petition for Judicial
Review of a Final Determination of the Pennsylvania Oﬁice; of Open Records are true and correct
to the best of my knowledge, information and belief. I understend that this statement is made
subject to the penalties of 18 Pa.C.S.A §4904 relating to unsworn falsification to authorities,
which provides that if | knowingly make false averments, I may be subject to criminal penalties.
* Bonnie Cross

Open Records Officer
Municipality of Mt. Lebanon
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petition for Judicial
Review of a Final Determination of the Pennsylvania Office of Open Records was served by first

class U.S. Mail, postage prepaid, on this 22® day of March 2016 on the following:

Ronald D. Barber, Esq.
Gretchen Moore, Esg.

Edward Knafele, Esqg.
Strassburger, McKenna, Gutnick & Gefsky
Four Gateway Center, Suite 2200
444 Liberty Ave
Pittsburgh, PA 15222
Counsel for Elaine Gillen

Elaine Gilten
735 Vallevista Avenue
Pittsburgh, PA 15234

Jill S. Wolfe, Esqg.

Appeals Officer
Pennsylvania Office of Open Records
Commonwealth Keystone Building
400 North St., 4% Floor
Harrisburg, PA 17120

R

Brendan P. Lucas

BUCHANAN INGERSOLL & ROONEY PC
One Oxford Centre, 20th Floor,

301 Grant Street

Pittsburgh, PA. 15219

(412) 562-3937
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY,
PENNSYLVANIA -

THE MUNICIPALITY OF MT. : CIVIL DIVISION

" LEBANON, :
Co : No. SA 15-000963
Petitioner, : No. SA 16-000236

V.
ELAINE GILLEN,
Respondent,
And

PENNSYLVANIA OFFICE OF OPEN
RECORDS,

Interested Party.
On this S*H'day of /ﬂﬂ 4 L , 2016, upon consideration of the

foregoing Motion to Consolidate, it is hereby ORDERED that the Motion is GRANTED.

The actiol ﬁled at Docket No. SA-15-000963 is hereby consolidated with the action at

L
Docket No. SA-16-000236, #f‘?f( k}_ Qar bobH L€ hidol e l
5’6«_ Aim‘L U, s6t6, < 10.06.

By the Court: .

" _ 053a

-
. - e .



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL DIVISION
THE MUNICIPALITY OF MT. LEBANON, DECISION UNDER 65
' P.S. § 67.1302(a)
Petitioner,
V. SA 15 - 000963
ELAINE GILLEN, FILED BY: .
: _ JUDGE W. TERRENCE O'BRIEN
Respondent,
Copies sent {o;
and
, Ronald D. Barber, Esq.
PENNSYLVANIA OFFICE OF OPEN RECORDS, 4 Gateway Center Suite 2200
444 Liberty Avenue
Interested Party. Pittsburgh PA 15222

Daniel C. Garfinkel, Esq.

One Oxford Centre 20™ Fioor
301 Grant Street

Pittsburgh PA 15219
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$A 15 - 000963

DECISION UNDER 65 P.S. § 67.1302(a)

O'BRIEN, J.
| Procedural and factual history

Before the Gourt is the Municipality of Mt. Lebanon’s Petition for Judicial Review
of a Final Determination of the Pennsylvania Office of Open Records (OOR). A hearing
was held before me on April 11, 2018, an this case and SA 16 —236.° | reverse the
OOR for reasons that follow.

| adopt the following procedural history, factual backgraund and lega) analysis
from the Final Determination of the OOR dated November 28, 2015, regarding this

case.

Elaine Gillen (*Requester’) submitied a request {‘Request”) to
the Municipality of Mt. Lebanon ("Municipality”) pursuant to the
Right-to-Know Law {"RTKL"), 65 P.S. §§ 67.101 et seq., seeking
e-malls pertalning to & deer management hunting program. The
Municipality partially denied the Request, withholding from public
disclosure ¢ertain e-mails that would threaten personal security
and reveal the identities of donors. The Requester appealed o
the [DORT. ...

FACTUAL BACKGROUND

On July 30, 2015, the Request was filed sesking “Ia]ll
communications to and/or from municipal staff and, ali
communications to and/ot from the commission conceming
Anthony DeNicola’s archery pragram from June 18, 2015 to the
present.” ... On September 4, 2015, the Municipality partially

15 separate Declsion is being renderad at SA 16 - 236.
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granted the Request, providing 131 e-mails to the Requester.

The Munklpality denled acoess to certain e-malls that would
identify the private properties being used for the archery hunt

[or those volunteering their archery skills], arguing that public
acoess of those records would resuit In a substantial and

- demonstrable risk 1o the personal security of the property owners
{and the voluntesring archers]. See 65 P.5.§ 67.708(b}(1). The
Municipalily also denled access to those e-malls stating that the
e-mails would identify those individuals making a donaetiontoan
agency. See 65 P.S. § 67.708(b)(13}. .

On September 18, 2015, the Requester eppealed to the OOR. ...

On September 30, 2015, the Municipality submitted & position
statement, reiterating the same reasons for withhelding the records from
public disclosure. ‘The Municipality aiso submitted the sworn affidavits of
Stephen Felfler, Manager and Open Records Officer for the Municipality,
and Chief Aarcn Lauth, Chlef of Police for Mt Lebanon. In lts
submission, the Municipallty provides a discussion of the deer
management techniques in the Municipality that was atternpled last
year, which was “trap and euthanize.” The Pennsylvania Game
Commission permitted a program wherein deer were jured into corrals
resuliing in the deer being entrapped and shot. This year, the
Municipality awarded a contract to White Buffalo to institute an archery
program to manage the deer population. The cantractor would screen,

train and manage archers for the hunt which is occurring on public and
private properiias, The contractor contacted the property owners and
neighbors for permissions required under tha Pennsylvania Game
Commission’s hunting and safety rules.

On October 1, 2015, the Requester submitted a position statement,
stating that during public meetings, cedain individuals indicated their
support for the hunting program and the minutes reflect the names and
addresses of these individuals.

LEGAL ANALYSIS

The objective of the Right to Know Law is to empower citizens by
affording them access to information concerning the activities of their
government. Further, this important open-government law is designed
to promaote access to official government information in order to prohibit
sacrets, scrutinlze the actions of public officials and make publlc officials

accountable for their actions.,

The Municipality is a local agency subject to the RTKL that Is required
to disclose public records. 65 P.S. § 67.302. Records in possession of a
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local agency are presumed public unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree, See85P.S. §
67.305. An agency bears the burden of proving the appllcability of any
cited exemptions. See 65 P.S. § 67.708().

Section 708 of the FITKL clearly places the burden of proof on the
pubtic body to demansirate that a record is sxempt. In pertinent part,
Section 708(a) states: “(1) the burden of proving that & record of a

Commonweafth agancy or local agency Is exempt from publlc access
shall be on the Commonwealth agercy or loca! ageney receiving a
request by a preponderance of the evidence.” 65 P.8. § 67.708{a).
Preponderance of the evidence has been defined as "such proof as

" leads the fact-finder ... to find that the existence of a contested fact
is maore probeble than iis nonexistence.”

The Municipality states that certain e-mails were not produced that
would identify the persans voluniesering time as an archer or penmitting
the use of their property to conduct the archery program. The
Municipality argues that the release of these e-mails would threaten
parsonal security of these individuals, Section 708({b){1){ii} of the RTKL
protects “a record, the disclosure of which ... would be reascnably likely
to result in & substantial and demonstrable risk of physical hamm o or the
personal security of an individual.® 65 P.S. § 67.708{0)(1)(i).

Under the RTKL, “reasonabie likelihood® of “substantial and
demnonstrable risk” Is necessary fo trigger the personal sacurlty axcaption.
The term, “substantiaf and demonstrable risk” is not defined in the RTKL.

. [See] Lutz v. Cliy of Philadelphia, 6 A.3d 869, 676 (Pa. Commmw. Ct.
2010) (holding that "[mjore than mere conjecture is neaded” to establish
that this exemption applies).

Chief Lauth explains that deer management in the Municipality has
been *hotly debated and very conientious.” He provided the COR with the
Commisslon's public website to view the community's comments at
Commission meetings arguing against a lethal desr management
program. Chief Lauth further explains that past deer management
programs have aiso been controversial and resufted in numeraus
incidents, such as tampering with the balt, wedging sficks in corral doors
to prevent deer from being caught and loud nolses to scare deer away.
With respect to this deer management program, Chief Lauth attests that
the Municipality hired a third party to locate and test qualfied hunters,
getermine the hunting locations and determine compliance with Game
Commission rules. The Municipelity made five of its public lands avaitable
and private property owners colild also provide access to thelr land. The
Municipality has chosen to keep the location of the private property

3
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confidential because of what it believes is a reasonable likelihood that

property owners and those associated with the program may encounter

problems such as those in previous years.
Pages 1-5; some citations and quotation marks omitted.

il Sufﬂclency'of the Requester's Appeal to OOR
Mt. Lebanon first invokes 65 P.S. § 67.1101(a)(1), which requires that an

appeal to the OOR

shall state the grounds upon which the requester asserts that

the record is a public record ... and shall address any grounds

stated by the agency for delaying or denying the request.
In support of its argument that | should dismiss the Requester's appeal based on
her failure to comply with this section of the RTKL, Mt. Lebanon cites Saunders v. Dep't
of Corr., 48 A.3d 540 (Pa. Cmwith. 2012); and Padgett v. Pé. State Police, 73 A.3d 644
(Pa. Cmwith. 2013). These cases stand for the proposition that “when a requester fails
to ... address an agency’s grounds for denial, the OOR properly dismisses the appeal.”
Padgett, 73 A.3d at 847. See also Dep't of Corr. v, Office of Open Records, 18 A.3d
429, 434 (Pa. Cmwith. 2011), which holds a requester's appeal to the OOR “must
address any grounds stated by the agency ... for denying the request." There the
Commonwealth Court held the OOR “should not have proceeded, as it did, to decide
Requester's appeal in its deficient form.” /d.

| must agree with Mt. Lebanon that Padgett and Saunders are controlling. The

Requester's appeal to the OOR in the case at bar did not address the grounds stated by
Mt. Lebanon for partially denying her request. By checking off the middle box of the first
page of her appeal form, the Requester was simply using boilerplate ianguage. This

language neither “statefd] the grounds upon which requester [was asserting] that the
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record is a public record” nor “address[ed] the grounds stated by the agency for ...
denying the request.” 65 P.S. § 67.1101(a)(1). Regarding the Personal Security
exemption, the Requester, in the sheets attached to the form provided by the OOR, !
rather than addressing why the exemption was not applicable, argued, in effect, that
withholding the names of those volunteering their archery skills or the use of their
property would endanger pedestrians in Mt. Lebanon. The appeal did not even
attempt to address, by reference to the applicable RTKL section or otherwise, Mt.
L,ebanon’s' reliance on the Donation exemption. Although the Requester argues
dismissal of the appeal is not appropriate because the deficiency did not hinder the
OOR’s review, none of the above-cited three cases requires such hindrance as a
prerequisite for dismissal. Assuming, arguendo, the requester ptoperly preserved her
appeal to the OOR, | will discuss the two exemptions upon which Mt. Lebanon
relies for denying access to the records in question. 2
Il Personal Security exemption
Mt. Lebanon argues as follows regarding this exemption:
Now, the second exemption implicated in this case is the
risk of physical harm or personal security. Specifically requested
documents in this case, in both cases constitute a record of
disclosure that, quote, would be reasonabiy Itkely to result in a
substantial and demonstrable risk of physical harm to or the persanal
security of an individual and they are therefore exempt from disclosure
under Section 708(b}{1)(2) of the Right to Know Law.
The Commonweaith Court has recognized that the Right to Know
Law includes in the disjunctive both the risk of physical harm and the
risk of personal security, so they are separate considerations.

The Office of Open Records has determined in another case that
the personal security exceplion is designed to protect from harm,

2 prior to the hearing on April 11, 2016, [ conducted an in camera review of the records. A brief description of the
records is found at pages 8-10 of the hearing transcript.

5
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danger, fear or anxjety.
The Affidavit of Police Chief Louth {sic) was submitted in each

case. Itis somewhat a different affidavit in each case, but they are very
simitar, They are Exhibits F and G fo the respactive pstitions. He
testified in the Affidavit that the disclosure of the s-mails at issue would
cause a substantial and demonstrable risk of harassment, an invasion of
privacy and personal security to the identities of the individuals disclosed
in the e-mails.

There is a long and contentious history surrounding the hunting of
deer in Mt. Lebaron.

THE COURT: These hunts are over now: right?
MR. GARFINKEL: That's correct, they are over for the season.

THE COURT: Are you saying if | order disclosure of the volunteers,
whether i is their efforts or their land, that these people are going to be
harassed or attacked or what? '

‘MR. GARFINKEL: | think that’s a possibility. | think if - -
THE COURT: If it is a possibifity, is that snough?

MR. GARFINKEL: | think it's more than a possibility. We had
specific instances of what has happened when people figure out
where hunts, authorized hunts are taking place.

THE COURT: Is that during the time when hunts are in progress?

MR. GARFINKEL: That is during the time when hunts are in
progress.

THE COURT: What does the passage of time do to your
argument on the personal security exemption?

MR. GARFINKEL: 1 don't think it changes anything. As a
practical matter, the hunt may happen again in the fall. If it does,
these same people, their property would conceivably [be) used if they
have offered it in the past and it was used in the past, so this
problem would go forward into the next season.

Irespective of that, | think these people could face harassment,
My colleague over here, Mr. Barber, has presented the Court with signs,

6
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and your Honor may have seen these signs where some individuals
are pro-hunt and some are opposed to the hunt. | da think that there
is a risk of harassment.

[The Requester] has apparently faced that own [sic] harassment.
She asked for increased patrols at her house, so she is a perfect example
of what could happen when this type of information becomes public.
There is a reasonabie risk here.

What has happened in the past also demonstrates the risk. Before
the archery hunt there was the - - it was a trap situation where the deer
were trapped and basically put in cages and euthanized. Individuals
interfered with that program through - - they sprayed balt in the traps with
urine, they wedged sticks to prevent doors from closing, used car homs
to frighten deer. Again, this is all evidence of what Chief Lawuth testified
1o in his Affidavit and is in fact become the case.

| think this risk of personal security is very real. You have hunters
on the one hand going into the woods alone on private property, and |
think there is a risk of them being harassed. And, in fact, we do have a
trespass conviction with respect to such an event. That's attached as
Exhibit H to the second petition.

So, in other words, Chief Louth’s (sic) predictions were cormrect.
First there was the past interference with the program with the hunters
alone in the woods who one (sic) has in fact incurred irespassers, and
somebody who was convicted of a trespass citation, although they were
found nat guilty of a hunting related charge.

THE COURT: Found not guilty of what?

 MR. GARFINKEL: A hunting related charge. There were two
charges, one for trespassing and one relating to interference of the home,

And [the Reguester] expressed her own concerns. She asked for
increased patrols, She sent an e-mail: | am getting harassed. There
are a lot of hateful people commenting in newspapers. Again, that's
exactly what can happen here.

While [the Requester] may have taken her position public, the
people who submitted to the Municipality that they would offer their
services for the property may not have had that same wish,

So Mt. Lebanon has established its burden by a preponderance of

the evidence that, A, these e-mails show the individuals who donated
property and their services. That clearly fails within the Right to Know
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exemption. And the second exemption is personal security, because if the
individuals are identifled, there is a serious risk to their personal security.

Thank you,
Hearing transcript, pp. 28-33. | disagree with Mt. Lebanon on this issus.

In Carey v. Pennsylvania Dep't of Corr., 61 A.3d 367, 372 (Pa. Cmwith. 2013),
the requester, a Pennsylvania state penitentiary inmate, sought records “which may
indicate the identities of those who authorized the transfers” of him and other inmates
to a Michigan prisoﬁ. The bepartment of Corrections based its refusal to disclose the
records on the Personal Security exemption. The Commonwealth Court held as

follows:

The Personal Security exception protects any record, the
disclosure of which “would be reasonabily likely to result in
substantial and demonstrable risk of physical harm to or the
personal security of an individual.”" Section 708(b)(1){ii) of the
RTKL, 65 P.S. § 67.708(b)(1)(i). ...

To establish this exception, an agency must show: (1} a
“reasonable likelihood” of (2) “substantial and demonstrable
risk” to an individual's security if the information sought is not
protected. Furcell. We defined substantial and demonstrable
as actual or real and apparent. /d. “More than mere conjecture
is needed.” fd. at 820 (citing Lutz v. Gily of Philadeiphia, 6 A.3d
669, 676 (Pa. Cmwith. 2010).

Personal security issues are of particular concern in a prison
setting. Dep't of Corr. v. Gardner, (Pa.Cmwith., No. 631 C.D, 2011,
filed April 27, 2012) (unreported) {quoting Commonwealth v. Dugger,
506 Pa. 537, 542, 486 A.2d 382, 384 (1985) that “[a] prison setting
involves unique concems and security risks” and upholding Personat
Security exception as to training materials of identified DOC
employee). Given the heightened risk associated with prisons,
representations regarding perceived threats to individual DOC
personnel posed by inmates are parsuasive

Requester seeks the identities of “the individuals or agencies
who authorized” the transfers. With regard to this part of the
Request, DOC met its burden of proof. In its affidavit, DOC specifically
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addressed records that reflect the names of staff who approved or
authorized the transfers. DOC explains that many inmates, including
Requester, did not want to be transferred. DOC further explained
inmates may retaliate against DOC officials who nominated inmates for
or authorized transfers. Disclosure of the identities of DOC officials,
similar to disclosure of first names of comections officers, poses a
substantial and demonstrable risk 1o personal security under these
circumstances. Stein v. Office of Open Records, {(Pa.Cmwith., No. 1236
C.D. 2009, filed May 19, 2010) (unreported) (corrections officers’ first
names protected for personal security reasons).

Id.at 373-74.

Mt. Lebanon has failed to meet its burden qf establishing the Personal Security
exemption. The potential danger inherent in telling state penitentiary inmates who
authorized an undesired transfer is obvious. The incidents relied upon by Mt. Lebanon,
on the other hand, a're akin to acts of protest or civil disobedience. While Chief Lauth’s

concerns show commendabie vigilance in the atmosphere of a hotly debated and

divisive community issue, they constitute speculation. He points to no specific threat
against any person involved in the deer culling program, including the commissioners
who authotized it, whose identities. are well known and whose home addresses are
easily ascertained. Mt. Lebanon has failed to establish a “substantial and demonstrable

risk of physical harm io or the personal security of an individual.” 65 P.S. §

67.708(b)(1) (i)
IV Donation exemption
The RTKL exempts from disclosure records
that would disclose the identity of an individual who lawfully makes
a donation to an agency ... including lists of potential donors compited
by an agency to pursue donations, donor profile information or personal
identifying information reiating to a donor.

65 P.S. § 67.708(b)(13). ! agree that this exemption protects the records at issue. The

063a




SA 15 - 000963

statute does not define “donation.” To donate is “i0 make a gift of, especially: to

contribute to a public or charitable cause.” http://www.merriam-wehbster. com/dictionary.

One of the dictionaty examples of the use of the word is “He donates some of his free

. time to volunteer work.” /d. Those who volunteered their archery skills or the use of

their property made a contribution because Mt. Lebanon recsived something of

value. What the volunteers offered had value because they contributed to a program
the people's representatives in Mt. Lebanon deem'e,d beneficial to its residents and
those who use its rdéds. The OOR offered no analysis to support its conclusion that
only conveyance of title to the properties involved would meet the definition of
“donation” under section 708(b)(13). In enacting the RTKL, the legisiature could have
exempted records only pertaining to gifts of a ceriain type or size, but did not. The
legisiature apparently believed it was more important to encourage even smail
donations to an agency than Yo allow the public to know the identity of the donors. Even
construing the Donation exemption narrowly, as | must, | nevertheless conclude that the

records withheld are covered thereby,

BY THE COURT
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CIVIL DIVISION
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Petitioner,
V. » ‘ SA 16 - 000236
ELAINE GILLEN, - FILED BY:
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. Respondent,
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and
Ronald D. Barber, Esg.
PENNSYLVANIA OFFICE OF OPEN RECORDS, 4 Gateway Center Suite 2200
444 Liberty Avenue
interested Party, Pittsburgh PA 15222

Daniel C. Garfinkel, Esqg,
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DECISION UNDER 85 P.S. § 67.1302(a) |

O'BRIEN, J. E

Before fhe Court is the Municipality of Mt. Lebanon's Petition for Judicial Review
of a Final Determination of the Pennsyivania Office of Open Recbrds. A hearing was
held before me on April 11, 2016, on this case and SA 15 — 963, The cases, which
were consolldated for hearing in this Court, involve requests under the Right-to-Know
Law. The records sought in each case deal with the same subject matter; but cover
different time beriods. 1

| adopt section 1! of my Decision at SA 15 - 963 regarding Mt. Lebanon's
assertion of the Personal Security exemptlon;. Regarding the Donétion exemption,
| adopt section IV of sgld Decision, except that this exemption does not protect the
e-mail sent to the Mt. Lebanon Commission on October 12, 2015, at 2:41 p.m..
The sender of this e-mall offers neither her time nor the use of her land, but simply

expresses support for the deer culling program. 2 Mt. Lebanon may redact the

sender's e-mail address, telephone numbers, fax number and information related to her

piace of employment. ? BY THE COURT

DB s J

s as/fc

¥ Prior to the hearing on April 11, 2016, I conducted an /n camera review of the records. A brief description of the
records Is found at pages 12-14 of the hearing transcript.

I This e-mall is discussed on pages 11-12 of the hearing transcript. Mt, Lebanon concedes this Is an accurate
characterization of the e-mall. See hearing transeript, page 11,

3The Requester does not object to the redaction of this information.
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PROOF OF SERVICE

I hereby certify that I am this day serving two (2) true and correct copies of the foregoing

REPRODUCED RECORD upon the persons and in the manner indicated below, this 6 day of

September, 2016.

Service by U.S, Mail, first class, postage pre-paid, as follows:

Brendan P. Lucas, Esquire
Buchanan Ingersoll & Rooney, PC
One Oxford Centre

301 Grant Street, 20" Floor
Pittsburgh, PA 15219-1410
brendan. lucas@bipc.com
(Counsel for Appellant

The Muricipality of Mt. Lebanon)

Jill S. Wolfe, Appeals Officer
Commonwealth of Pennsylvania
Office of Open Records
Commonwealth Keystone Building
400 North Street, 4" Floor
Harrisburg, PA 17120-0225
jiwolfe@pa.gov

(Counsel for Interested Party
Pennsylvania Office of Open Records)

STRASSBURGER McKENNA GUTNICK
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By: /s/Ronald D. Barber
Ronald D. Barber
Gretchen E. Moore
Edward A. Knafelc
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