pennsylvania

' OFFICE OF OPEN RECORDS

September 29, 2016

HAND DELIVERED

Michael Krimmel, Esq.

Chief Clerk

Commonwealth Court of Pennsylvania
Pennsylvania Judicial Center

601 Commonwealth Avenue, Suite 4500
Harrisburg, PA  17106-2575

3102 43S 62

8! 60

RE: Submission of Record in:
‘Cynthia Diveglia v. Pennsylvania State Police,
-No. 1378 CD 2016
Dear Mr. Krimmel:

We hereby submit the record in the above referenced matter. Sectlon 1303 of the R1ght—

“the record before a court shall consist of the request, the agency’s response, the appeal
filed under section 1101, the hearing transcript, if any, and the final written determination
of the appeals officer.” Pursuant to DOT v. Office of Open Records, 7 A3d 329 (Pa.
Commw. Ct. 2010), this record includes all “evidence and documents admitted into
evidence by the appeals officer pursuant to Section 1102(2)(2).” The record in this
matter consists of the following:

Office of Open Records Docket No. 201.6-0923:

1. The appeal filed by Cynthia Diveglia (“Requester”) to the Office of Open
Records (“O0R™), received May 25, 2016. '

2. Official Notice of Appeal dated May 26, 2016, sent to both parties by the OOR,
advising them of the docket number and identifying the appeals officer for the
matter.

3. Requeéter’s submission dated June 1, 2016.
4, E-mail chain dated June 7, 2016, granting the parties a one-week extension of
time to make a submission and containing the Pennsylvania State Police (“PSP”)

underlying extension request.

5. PSP submission dated June 14, 2016.
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6. OOR e-mail dated July 13, 2016, requesting an indefinite extension for issuing
the Final Determination in order to do an in camera review of the documents on
appeal.

7. E—mai:ll chain dated July 13-14, 2016, with discussion and a denial of an
indefinite extension to issue the Final Determination in the matter.

8. The decision in lieu of a Final Determination dated July 26, 2016, issued by the
OOR.

The OOR has discretion to hold a hearing on appeals filed but chose not to do so in this
matter. Therefore, there is no transcript to transmit. Certification of the record in this
case is attached to this letter, Please feel free to contact us for any reason in connection
with this matter.

Qs 1
DIINCCICLY,

Charles Rees Brown
Chief Counsel

Attachments

cc:  Nolan B. Meeks, Esquire (Agency)
Cynthia Diveglia (Requester)




IN:fTHE COMMONWEALTH COURT OF PENNSYLVANIA

CYNTHIA DIVEGLIA,
Petitioner

V. ' : No. 1378 CD 2016

PENNSYLVANIA STATE POLICE,
Respondent

CERTIFICATION OF RECORD

I hereby certify the contents of the record transmitted with this Certification of Record
pursuant to Pa.R.A.P. 1952 in Cynthia Diveglia v. Pennsylvania State Police, OOR Dkt.
AP 2016-0923, which is the subject of this appeal.

The record transmitted with this certification is generated entirely from the Office of
Opcn Records database. It is our practice to scan in each and every document submitted

i an appeal. Thus, no originals arcflﬁmgtraﬁsmrtte&tcrﬁn'fetruﬂ.—

Also, my signature on this Certification of Record and on all other correspondence
directed to the Commonwealth Court in connection with this matter may be electronic
and not original. I hereby certify that this is my true and correct signature and that I have
approved the use thereof for these purposes.

L

s
Y ST

e et

Frik Arneson, Executive Director

Office of Open Records

Commonwealth Keystone Building

400 North Street, Plaza Level

Harrisburg, PA 17120-0225

Phone: (717) 346-9903, Fax: (717) 425-5343
E-mail: OpenRecords@pa.gov

Dated: September 29, 2016



IN :;THE COMMONWEALTH COURT OF PENNSYLVANIA

CYNTHIA DIVEGLIA,
Petitioner

V.

PENNSYLVANIA STATE POLICE,

‘Respondent

No. 1378 CD 2016

CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the Certified Record

upon the following by First Class Mail, pre-paid or by e-mail at the e-mail address list

below:

Nolan B. Meeks, Esquire
Pennsylvania State Police
1800 Elmerton Avenue
Harrisburg, PA 17110
nomeeks@pa.gov
wrozier@pa.gov
RA-psprighttoknow(@pa.gov

Dated: September 29, 2016

Cynthia Diveglia

41 Berkey Road

East Berlin, PA 17316
winterspringfarm@jicloud.com

ﬁ%f

Faith Henry, Administrative Officer
Office of Open Records
Commonwealth Keystone Building
400 North Street, Plaza Level
Harrisburg, PA 17120-0225

Phone: (717) 346-9903

Fax: (717) 425-5343

E-mail: fahenrv@pa.gov




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

CYNTHIA DIVEGLIA,

Petitioner
v. 5 : No. 1378 CD 2016
PENNSYLVANIA STATE POLICE,
‘Respondent
CERTIFIED RECORD

Charles Rees Brown

Chief Counsel

Commonwealth of Pennsylvania
Office of Open Records
Commonwealth Keystone Building
400 North Street - Plaza Level
Harrisburg, PA 17120-0225

Phone: (717) 346-9903

Fax: (717)425-5343

E-mail: Charlebrow@pa.gov

September 29, 2016



IN-THE COMMONWEALTH COURT OF PENNSYLVANIA

CYNTHIA DIVEGLIA,

Petitioner

V. : No. 1378 CD 2016

PENNSYLVANIA STATE POLICE,

Respondent

TABLE OF CONTENTS
RECORD

Cynthia Diveglia v. Pennsylvania State Police,
OOR Dkt. No. AP 2016-0923

Office of Opeli Records Docket No. 2016-0923:

1.

The appeal filed by Cynthia Diveglia (“Requester”) to the Office of Open
Records (“O0R?”), received May 25, 2016,

Official Notice of Appeal dated May 26, 2016, sent to both parties by the OOR,
advising them of the docket number and identifying the appeals officer for the
matter.

Requester’s submission dated June 1, 2016.

E-mail chain dated June 7, 2016, granting the parties a one-week extension of
time to make a submission and containing the Pennsylvania State Police (“PSP”)
underlying extension request.

PSP sﬁbmission dated June 14, 2016.

OOR e-mail dated July 13, 2016, requesting an indefinite extension for issuing

the Final Determination in order to do an in camera review of the documents on
appeal.

E-mail chain dated July 13-14, 2016, with discussion and a denial of an
indefinite extension to issue the Final Determination in the matter,

The decision in licu of a Final Determination dated July 26, 2016, issued by the
OOR.







MAY 25 2016

pennsylvania

CRPISE AP GPEH HECORDS

RIGHT-TO-KNOW LAW (“RTKL”) OFEICE OF OPEN RECORDS

APPEAL OF I}ERIAL., I‘ﬁHrl?[Ali DENIAL, OR DEEM EB&EH#L

Office of Open Records {“m}R“} anmnnweaim Ka:fsmne Bmiﬁ:tng
Bmail ppenrecordsitpa.goy 400 Maorth 5t., dth Flo
Fax: (717} 425-5343 Hmmaburgﬂ P 171200025

Today's Dute: May, 25, 2ie
Requester Name(sy: Cynthia &, Diveglia
AddressiCity/State/Zip: 41 Berkey Road, East Barlln,; F'#. 17318

Erriail; wlmtampﬂngrmm@iclwﬂ.mm Phone(Fax: ?1 ?—d?ﬁ—mﬁlﬂ I
Reguest Submitied to-Agency 'i.-'ua lEmm] Cntan Dpax Din Person {dwf:kmfymf}
Dute of Request: April 7, 2018 _ Dae of Response: May 'EE 2018 Llcheck ifrio response

,ﬂ.&dmfmwng,;, 150& Elmerlzan Ayeriue, Hanisburg, PA 17110 -
Emait; PSP:Righttoknow@pa.gov Phore/Fai. ﬂ”??*?ﬂa“?m ‘s-zﬁ'f'?%éﬁrfs?sﬁ‘

Natne & Title of Porson Who Denied Request (if any): Flachs! Zeltman, Deputy Agancy Open Records Otficer

| was denied access fo the f‘&i’ldwing rmrds 'RE ¢ UIREHL! U-re ada‘u‘mna! page.? ff mscmary] -
Mobile Vidﬁ@u‘.ﬂcum Ftaﬂnrﬂmjg .ra[astad to. F'&F Imidant ﬁesarm HD&EB#E:EBU FSF’#HTHI PSSt o, 2&1&-&2&9

‘This is a dash cam tecord Img from Tpr. lsaae White and/or Bpi James S, Flanagm, Car # He-12.

| xeested the listed pecords f’mm the Agency named abova, By sugmrtg below, i dppt:;ﬂ.lmgﬁw ﬁngenw §
denial, partial denial, or deamed denial becaise the mqun‘ﬁf&d records’ are public resords in the possession,
custody or contrl of the Ageneys. the: rerords do tot mmﬂ:l‘y for any t::-ir:mpﬁnm under § 708 of the RTKL

are:not protectsd by a perwnf;:g,u m'u:i A not exermpt mndu an}' Federa] mr Simlc law or regulation; wnd- the
Tequest was maﬁmmmélv specific.

L am also!appeslt m.g. far the Following reastis {Optivnal. Use additions! pages if necessary):

j‘[ have aitacl'n:ci a c.up’l.f n::-f a]l n:s]:mmm me 1he Agency regasd mg 1y mqﬁssa_, fRE __UIREE}
l[ hzm uflmhr:d any !eu:w or mume& emaﬂdmg rthe .ﬂmm % tlime io mpund tomy mqucsL
[ hm:l:rj; agroe pe:mm ﬂ‘ia DE’JR an additiomd 30 days to tssue & i'ml arder,

Di am interested in resolving this lssue Ahrough QOR mediation. J‘}“fw ot the a"rff,ri’m‘ OOR deadling Jor
the issismice of o finad determination. i mediation is wnsseeexsful, the OUR hax 30 davs from the
comslusion of the uzw‘aaram progesy i issue o j.r.lm.s' r?‘ewmafrr{mmf

Respectfially submitted, RDr A, e {SIGNATURE REQUIRI
You should provide the Agenct with s copy of this forirang any documents you suhm:im_‘thaﬂm{!&

Whﬂ il Baws . il Toisiini 4 "M







s Your complisnce with the fullu!.uing agency rolicies Ig reqmrad for access to the

racord(s);

o Wou must pay the applicable fees authorized by the H’I‘KL

X The extent or nature of the rmgueat praciudes & response within the required time
parind. - | D

Should you have any questions regarding thiz ™ letter, please contact the
undmignasd '

'Simer-aw YOLIrS,
:; i

‘w-“{”\ “ 'L

William A. égm r, 4.,
Panneyivanls State Palice

Agency Open Records Officer

Bureau of Records and ldentification
Right to Know Law/Subposna Unit

1800 Elmerton Ave.

Harrisburg, PA 17110

Offici: 717,425, 5743 Fax: 717.526, 5?95_
wrazlerflpa, gov

Snclosure: Rﬁqu-astﬂﬁ*ﬁﬁ*—ﬁ?ﬁﬂ-




recorTi{s):

= Your compliance with the fcilcming agensr;:y policies is required for access to the

o ou must pay the applicable fees authorized by the RTKL,

X The extent or nature of the' reque:sit preciudes & response w!thln the required time
parod.

Should you have any questions  regarding thiz letter, please dontact the
undersigned,

Sincersly yours,
N .
f' | §| Bl

Willlam A. ﬁp r LD,
Pannsylvania State Police

Agency Open Records Officer

Bureau of Records and Identification.
Right to Know Lawauhpoena Lt

1800 Elmerton Ave.

Harrisburg, PA 17110

Dffice: 717.425.5743 Fax: 717.526 5705
SHOF Ef@pa gov

Enclosure:  Request 2016-0269




e gl 0
RIGHT-TO-KNOW LAW REQUEST <7177 15 rslte

. WWFSPETATERLUS el
BT HTR-PEPA [1-E7T-TRE-FTH)

REQUEST DATE: __ﬂﬁfﬁﬁ rlesie

" REQUESTER:
Print Legibty)

ADDRERS:

Counraia AL
(First) (M1

(City} | (State} {%ip Code)

INE (Optionalz_T17 — 4761226 FAX (Optionali ___
ptionafy: '

3 REQUESTED: Plesse identify each of tha documents thel ars subjwt o this: requast with suficsst speci
ascertaln whether we fawe thess documsnts snd howi 1oy locats tham, RIS Spea)
LAINT INCIDENT MumBEeds HOG 2342490
HEST  DASH CAM REeEDING - UNEDITEE, CIROM TP,

& L. WHIrgs TAshH LAmM. THE EBMEDING of THE THFAIE

Liks MAoE Wy Cpltimes S FLANACAN, FEa Mym er
b Mo T2, THE COMPACT D80 WAL JELURED 1M Tf”i lﬁg
PrIa L LeekEl. DiEAE PEIAGE AN  ExCALT PDUPLILATE «

m@uﬁp o 'ﬂ%a i%mnﬁgm&m dfm‘ o Eaﬂf&l—ﬁr Prec.

tent that this request sesks o) may b contrua to seek Pennsylivania State Police retords val
¢ snforcement investigations, Inciuding Inbeligencs gatharing and anslysls, the Depariment can nel
yor deny the existenicn of sush records without risk of wompromiging Investigations gnd Imparl
8, UNDER MO CIRCUMSTANCES, thersfore, should tha Cepartmant’s response to this mgues|
& #= Indicating otherwise. Inall events, should sUsh reconds exist, thay are snlivaky examipt from py

* under the Right-to-Know Law, 65 P.8. §§ 67.101.67.3104, and the Crimink! History Record Infarma
G5, 8§ 9101018, - - Y,

o of requestad public reconds is subjsct to prepaymant of all RTKL. fses, For security purpoeen, this
H only produce public records'th papar format, unless the records sxclusivaly existin another pedi
i .

PLEASE MAIL, DELIVER IN PERSON, FAX, OR EMALL YOUR REGUEST TO:

. Pennsylvania State Palice '
. Bureau of Records & identification
ATTN: AGENCY OPEN RECORDS QFFICER
1ﬂﬁﬂE‘!mmt&nAVElﬁm ‘
HRarrigbnsry, PA 17110-8768 -~

X T17-525-6785

TRAGKING NOL: X ACRO RECEIPT DATE-STAMP,
PONSE DATE; __

CALCULATED RESPORBE BUE DATE:

FikAL RESPONSE DUE DATE:

9.






SUPPLEMENTAL ATTACHMENT TO THE

Appeal of Denial of Records under the Right-To-Know Law (“RTKL)”

Cynthia A. Diveglia
winterspringfarm@icloud.com 717-476-1220

DATE: May 25, 2016

Reasons the records requested are not public records and the
Pennsylvania State Police Office of Open Records denial is incorrect.

The Pennsylvania State Police (hereinafter PSP), Right to Know
Officer denied my request for the dash cam video recording related to
the PSP Incident Report H062342590 for the following general
reasons:

memw—

2. The requested MVR is exempt as a publlc record; and
3. The release of the requested information is prohibited by CHRIA

This appeal is raised because Pennsylvania Courts have explained
the construction of the RTKL and CHRIA in humerous cases and my
request for the MVR was wrongfully denied for the following reasons:

1. The PSP Mobile Vehicle Recording (hereinafter MVR), is under
the RTKL, information documenting the actions of a
Commonwealth agency and as such is presumed to be a public
record uniess it is exempted under the RTKL, or privileged, or
exempted from the RTKL under another federal or state law or
regulation or judicial order. RTKL, 65 P.S. §67,102, 67.305. See
also Pennsylvania State Police v. McGill, 83 A.3d 476, 479 (Pa.
Cmwith. 2014) (en banc); Carey v. Pennsylvania Department of
Corrections, 61 A.3d 367 at 371-72 (Pa. Cmwith. 2013)

The RTKL is designed to promote access to government
information in order to prohibit secrets, permit scrutiny of the
actions of public officials, and make public officials accountable for



their actions. Pennsylvania State Police v. Michelle Grove, 119

A.3d 1102 (Pa. Cmwlth. 2015) citing Levy v. Senate of
Pennsylvania, 65 A.3d 361, at 381, (Pa. 2013); McGill, at 479.

Therefore, exemptions from disclosure must be narrowly construed.
Grove, at 1104, citing McGill, id. and Carey, at 373.

2. The requested MVR is not exempted under 65 P.S. §
67.708(b)(16) because as the Commonwealth Court found in Grove
Supra, "The mere fact that a record has some connection to a
criminal proceeding does not automatically exempt it under section
708(b)(18) of the RTKL or CHIRA” citing, Coley v. Philadelphia
District Attorney’s Office, 77 A.3d 694, 697-98 (Pa. Cmwilth. 2013).
PSP utilize MVR to document the entire interaction and actions of the
trooper, including actions which have no investigation content.
Therefore, MVR’s themselves are not investigative material or videos,
investigative information, or records relating or resulting in a criminal

RTKL or CHRIA 18 Pa. C.S. §§ 9101-9183. The PSP contend that
this statute prohibits criminal justice agencies from disseminating
investigative information to non-criminal justice agencies, and
specifically, albeit wrongfully, relies on 18 Pa Section 9106(c)(4)
alleging that CHRIA defines “investigative information” as
“[ilnformation assembled as a result of the performance of any
inquiry, formal or informal, into a criminal incident or allegation of
criminal wrongdeing.” Out Commonwealth Court has explained this
in Grove, supra, citing Coley, id. Specifically, the court explained that:

“MVR'’s are created to document troopers’ performance of their
duties in responding to emergencies and in their interactions
with members of the public, not merely or primarily to
document, assemble or report on evidence of a crime or
possible crime. The MVR equipment is activated when an
officer's siren or emergency lights are turned on, a non-
investigative event.”

Emphasis added.



Further, if there were any portions of the requested MVR that can be
properly proved to fall under an exemption, that portion of the recording
could be redacted, rather than denying the entire MVR request, and the
entire contents of the recorded MVR were wrongfully withheld.




PENNSYLVANIA STATE POLICE
Bureau of Records & |dentification
HEE‘:HTu‘r‘B KNOW OFFICE
1800 Elmerton Avenue
Harrisburg, PA 17410

Mailing Date: May 16, 2016
Cynthia A, Diveglia

41 Berkey Road
East Berlin, Pennsylvama 17316

PSPIRTKL Request N° 2016-0269
Dear Ms, Elivagliai
On &prll 7. 2018, the Pennsylvania State Police {PSP) received yﬂsur rer:gue*st for

information pursuant to Penﬂsyivama s Right-to-Know Law (RTKL), 65 P.5..§§ 87, 107 —
67.3104, wherein yau state!

Gomplaint incident number # H@E-EMEE:@!J

Request dash cam recardingwuneﬁrter:l from Tpr lsaac C.
White's dash cam. The rﬁﬁmrdmg of the traffic stop was mads
by Cpl. James 8. Flanagah from MVR of car # H6-12, . The
compact disc was secured inthe MVYR custodial [ocker. Please
provide an exact duplicate of the remn;:lmg on & compact disc,

A copy of your request is enclosed. By lettar dated April 14, 2018, you were
naaﬁed i accordance with RTKL section 87.802(b) that PSP requl ref:i an addﬂmna!
thirty days to prepare this final response o ynur request

Your requast is TESpﬂGﬁU”Y denied bewus& itis mt & public record as defined in
the RTKL. The Right-To-Know Law (RTKL) only requires E}ummanwaaiﬂw agencies 1o
pravide documents that ans publlc: records. 65 P.8. § B7.301 (2010). 1t is well settied
that the Pennsylvania State Police (PSPF) is & Commonwealth agency within the
meaning of the RTKL, See id. § 67.101; Dekok v. PSP, Dkt. AP 2011-0086 at 4, A
document is not a public record if: {1} it i2 speciﬁca ¥, axemptecﬂ from disclosurg in
section 87.708 of the RTKL: {2) it is not othenwise exempt under other tecleral or state
lawe; or {3} it Is protected by a pnwlega Tit. 65, § 6‘.? 102 {deeﬁnmg "F‘uhli:: Reoord"),

Following the first limitation on’ the defintion of public mmrdﬂ the responsive
recard {Mnhle VideoiAudio Recording (MVR) related to PSP m:id*ant Report HOS-
2342580) is exempt from public disclosure as a criminal investigative record under
RTKL section 67.708(b)}(16). Section 708(RI(16) axempts from prEIE dlactusum &
record of an agency relatmg o & erimsnai investigation, mciudmg




——— To the extent that-

. [§]ﬂ'-.festlgatwe maiemaiﬁ notes, cormespondence, vlﬁ&‘.‘ﬂﬁ and reports,”
[tit. 85, § BT, ?ﬂB{hJ(‘lB}{u)] and

- a record that, if disclosed, "would reveal the Institutiom, progress or
result of a crlmma! mvestigatmn " (it § BT TOB{bIF1BYMI{AY].

Here, the MVR was created, recelved or retamecl pursuant to law, or in
connection with the documentation of a PSP criminal mmsilga&mn

Faoliowing the sscond tmntatmn ar exemplion from dns’a&hsur& under state law,
diselosing the video would violate Pennsylvania's Criminal History Record Infurmatmn
Act (CHRIA), 18 Pa. ©.5. 8§ 9101-5183, This statute prohibils {:nrnmal gustme agencies
from dissemingting: investigative information to non-criminal justice agenm&s 18 Pa.
C.5. § 9106(cH4). CHRIA defines ‘“investigative information” [’]nfm‘manm
assemblad as a result of the p&rmrmahce of any inquiry, farmal z:sr ma‘urmal nte a
criminal incident or an allegation of criminal wrongdoing,” id § 9102 Therafore, PSP is
barred by CHRIA from providing you with access to the record you have requested, A
verification supporting these assertions is enclosed.

imwvalving covert law &nﬁamement :nvashgat;ms! mcmr;!mg m’t&t EQEHGE gathering and
analysis, PSP can neither confinm, nor deny the existence of such records withaut risk
of compromiging investigations and  Imperling  Individuals.  UNDER  NO,
CIRCUMSTANCES, therefore, should this response to your request be: mterpreted as
indicating otherwise.

In closing, you have a. ngh't to appeal this response. by submitting an appeal form:
in writing to the Office of ﬂpen Records (OOR), Commonwealth Keystone Building, 400
Morth - Street, 4™ Floor, Harrisburg, Pennsylvania 17120. The appeal form may be
abtained in the forms section o the OOR websits, hinid/openreconds, state. [HEL LIS,

Shwid you choose to file an.appeal, you must do B0 within 15_business davs of the
miailing date of this response and send o the QOR!

13 this response;
2y vour request; and

3) the reason why you think the @gency is wrong in its TEAS0NS for w:thhﬁldlnq
information (a statement that addresses any ground siated hgr the agency for
the denial), If the agency. gave several reasons why the record is not public,
state which ones you think were wrong, | "

Sincanly yours,

5 L ‘.l r . ) l .
{&! ixﬂ'lh,..ﬂi,»‘{h\swvg f: ;;".;‘-,i‘g,%m;m«s.,;.__?m
r}‘l'

R saaHe&aFés—




Rachal Zeltmann

Depuly Agency Open Records Officer
Pennsylvania State Police

Bureau of Records & Iﬁeniiﬁx:aimn
Right-to-Know Wifice

1800 Elmeron Avenue.

Harrisburg, Pennsywama 17110

1.877. ?85 71 {Main); 717.525.5795 {Fa:-c}

Enclosures: PBP/RTKL Request N° 2018-0289
' Zaltmann Verification




PENNSYLVANIA STATE POLICE |
BUREAL OF RECORDS & IDENTIFICATION
RIGHT-TQ-KNOW OFFICE

VERIFICATION OF
RACHEL ZELTMANN
DEPUTY AGENCY OPEN RECORDS OFFICER

Rachel Zeltmanm Deputy Agency Open Records Dﬂ‘tcer of ihe

F‘ennsylvama State Palu::é {PSP or Department), am authorized to prepare
this verification an the Department's behalf in response to PSPIRTKL
Request N° 2016-0269. Accordingly, on this 16" day of May, 2016, | verify
the following facts to bé true and correct, to the best of my knmwledge or
information and belief;

1.

1 am familiar with PSP/RTKL Request N° 2016-0268, a copy of
which accompanies this verification.

Utillizing the mfﬂmamun pruwda{:l | searched all Departmental

databases, to which | hawe access, for evidence of any PSP records

that may respond. My searches revealed the following responsive
record: Mobile Video/Audio Recording (MVR) related to PSP Incident
Report HO8-2342590.

| have determined that the responsive MVR is not a "public record” as
defined by section 102 under the RTKL, because the responsive
record is exempt from public dm:‘:inaur@ umder RTKL section
B7. ?ﬂﬂ{b}{’lﬁ} as a PSP record that:

a. contains “Il]nvestsgatwe materials, notes, correspondence
videos and reports,” 65 P.S. § 687, 708(b}16Xii).

b. clearly, based on its content, is a PSP record that, f
disclosed, would "[rleveal the institution, progress or result
of a criminal investigation;” 65 P.S, § 67, T&Bg )_{_16)_{w]_( b,

. Therefore, | determined the Mabile Video/Audic Recording {MVR)

related to PSP Incident Report H08-2342590 is not a "public record,”
and not subject to access by a requestor under the RTKL. |




5. Accordingly, | have withheld this record from public disclosure,

| understand that false statements made in this verification are subjec
to penalties of 18 Pa. C.5. § 4904, relating to unsworn falsification 1«
authorities.

e AN R
l LAY

e i : : q oy L
‘E‘ L'!. !,‘1!9! i J\.‘-" ‘\.’j\"l"’ii:: . "s}_e'gm‘rﬁ«":\@.-\‘f (e T

!
l_;l

‘Rachel Zeltmann -
Deputy Agency Open Records Officer
Pennsylvania State Police




; mmi& UgHSR 1P Fax TiTIS0GNT2 page 1 &O l'FEcr“ C)CQC:J
e RIGHT-TO-KNOW LAW REQUE&T PERELG PRl

WAVHLPEE ST ATE FAUS Y-ftd
T-ETT-RTH-PREY (LAT P ERY 1) .

REQUEST DATE: __ @ @/ 0T/ Zolb

NAME OF REQUESTER: . DIWVEG L1 A o rais AL
{Ptaasa Print Legihiy} - {Lash {Fivet) L5
MAILING AUDRESS: A Be Y LA | |
(EireetiPO Eum
(Chty} , (Stata) {Elp Gﬂdai

TELEPHOME {Dptionalis _ 11T = 476 -\ 2 LE
EMAIL (Optional)z

e FAX {Optlonall

RECORDS REQUESTED! Please idenlify ssch of the docuriants thal e subject ko this request with suticent specifcit
HE Wi cary genertan wﬁwmer e have ihesa dacumeants ond how tr;x joeaie. tnem.
ComPLapnT INCIDENT MNUmBEL - Hog - 242590 e
FEauesT TASH CAM RECEDING~ UNEDITES , FIRBA. TAL
\SAAL . WHITEY DASH SAm, THE REPEOING of T HE ‘f’rﬂ FES
S P WAs MAoE Gy CplJimes 5 FearMEA N ;- ' or |

CAZ db MG T2, THE fopfacr WD d Wiy AECREED i HE Mb‘“ﬂ!
Ral o 4 L 'L,.Mt:fggs @w&-ﬁﬁ» P'Eﬂ*ﬁlﬁﬁ f?rM E‘SM nmp&la&rﬁ oF

© Prsd

Ta the axtent that this raguast a?ﬁiﬁ af gy WE?QBH&TUH$ o saafk Panna?ranﬁi E!:ama F‘u[k:a records Invelvin
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y Pennsylvania State Police |
Bursau of Records & Identification
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: e : .
PSPIRTKL TRACKING NOW: | ARG REGEIP DATESTAMP:
FINAL REAPONSE DaTE: CALEULATED REGPONBE DUE DATE:

FINAL RESPONSE DUE DATE: ____




5. Agcordingly, | have withheld this record from public disclosure.

I mmd‘ﬁr-s.tand.that false statements made in this verification are subje
to penalties of 18 Pa. C.5. § 4804, relating to unsworn falsification 1

authorities.

.-\

FE S B4
%H}: nrn 'f _,'g,;gi‘;r'g,r.;,mmvsw.-kqw.

[

Rachel Zeftmann

Deputy Agency Open Records Officer
Pennsylvania State Police
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Henz, Faith —

From: Cynthia Diveglia <winterspringfarm@icloud.com>

Sent: Wednesday, May 25, 2016 12:53 PM

To: DC, OpenRecords

Cc: Cindy Diveglia

Subject: appeal of denial by PSP for records request

Attachments: SIGNED APPEAL FORM .pdf; EXTENSION 04142016.pdf; supplement.docx; denial 051416

.pdf; REQUEST 04072016.pdf

Dear Office of Open Records:

Attached is my appeal form with supplement, a copy of my request for records, letters extending the Agency’s time, and
the denial of my request. Thus, there are 5 attachments. Please let me know if you do not get all the attachments
Cynthia A, Diveglia







¥ pennsylvania

' OFFICE OF OPEN RECORDS
May 26, 2016
Via E-Mail only: Via E-Mail enly:
Cynthia A, Diveglia William Rozier
41 Berkey Road Agency Open Records Officer
East Berlin, PA 17316 Pennsylvania State Police
winterspringfarm@icloud.com 1800 Elmerton Avenue

Harrisburg, PA 17110
RA-psprighttoknow(@pa.gov
nomeeks(@pa.gov
wrozier(@pa.gov

RE: OFFICIAL NOTICE OF APPEAL — DOCKET #AP 2016-0923
Dear Parties:

Please review this information carefully as it affects your legal rights.

The Office of Open Records (“OOR”) received this appeal under the Right-to-Know Law
(“RTKL™), 65 P.S. §§ 67.101, ef seq. on May 25, 2016. This letter describes the appeal process.
indi Final Determimatio itt-be1s ; ant to-the timeline required by the RTK [
most cases, that means within 30 calendar days.

Y QCd pPursu

OOR Mediation: This is a voluntary, informal process to help parties reach a mutually
agrecable settlement on records disputes before the OOR. To participate in mediation, both
parties must agree in writing. If mediation is unsuccessful, both parties will be able to make
submissions to the OOR, and the OOR will have 30 calendar days from the conclusion of the
mediation process to issue a Final Determination.

Note to Parties: Statements of fact must be supported by an affidavit or attestation
made under penalty of perjury by a person with actual knowledge. Any factual statements or
allegations submitted without an affidavit will not be considered. The agency has the burden of
proving that records are exempt from public access (see 65 P.S. § 67.708(a)(1)). To meet this
burden, the agency must provide evidence to the OOR. The law requires the agency position
to be supported by sufficient facts and citation to all relevant sections of the RTKL, case law,
and OOR Final Determinations. An affidavit or attestation is required to show that records do not
exist. Blank sample affidavits are available on the OOR’s website. '

Submissions to OOR: Both parties may submit information and legal argument to
support their positions by 11:59:59 p.m. seven (7) business days from the date of this letter.
Submissions sent via postal mail and received after 5:00 p.m. will be treated as having been
received the next business day. The agency may assert exemptions on appeal even if it did not
assert them when the request was denied (Levy v. Senate of Pa., 65 A.3d 361 (Pa. 2013)).

Commonwealth Keystone Building | 400 North Street, 4th Floor | Harrisburg, PA 17120-0225 | 717.346.9903 | F 717.425.5343 | http://openrecords.pa.gov




Inclade the docket numbey above on all submissions related to this appeal. Also, any
information you provide to the OOR must be provided to all parties involved in this
appeal. Information shared with the OOR that 15 not also shared with all parties will not be
considered. '

Agency Must Notify Third Parties: If records affect a legal or security interest of an
employee of the agency; contain confidential, proprietary or trademarked records of a person or
business entity; or are held by a contractor or vendor, the agency must notify such parties of
this appeal immediately and provide proof of that notice to the OOR within seven (7)
business days from the date on this letter. Such notice must be made by (1) providing a copy
of all documents included with this letter; and (2) advising that interested persons may request to
participate in this appeal (see 65 P.S. § 67.1101(c)).

Commonwealth Court has held that “the burden [is] on third-party contractors ... to
prove by a preponderance of the evidence that the [requested] records are cxempt.” (Allegheny
- County Dep’t of Admin. Servs. v. A Second Chance, Inc., 13 A.3d 1025, 1042 (Pa. Commw. Ct.
2011)). Failure of a third-party contractor to participate in an appeal before the OOR may
be construed as a waiver of objections regarding release of the requested records.

Law Enforcement Records of Local Agencies: District Attorneys must appoint Appeals
Officers to hear appeals regarding criminal investigative records in the possession of a local law

—mﬁormmnﬁagemy%f&msﬁmemrdwar&me&mpﬁamﬁh&hbmvbheﬁeq&eﬁerﬁhﬁﬁd—

consider filing a concurrent appeal with the District Attorney of the relevant county.

If you have any questions about the appeal process, please contact the assigned Appeals
Officer (contact information is enclosed) — and be sure to provide a copy of any correspondence
to all other parties involved in this appeal.

Sincerely,

A '
{”/fz/[d«tw B et T T

Frik Arneson
Executive Director

Enc.: Assigned Appeals Officer contact information
Entire appeal as filed with OOR



REQUEST TO PARTICIPATE BEFORE THE OOR

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. Tunderstand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsifications to authorities.

NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT
required to complete this form.

OOR Docket No: : Taday’s date:

Name:

IF YOU ARE QBJECTING TO THE DISCLOSURE OF YOUR HOME ADDRESS, DO NOT PROVIDE THE
OFFICE OF OPEN RECORDS WITH YOUR HOME ADDRESS., PROVIDE AN ALTERNATE ADDRESS
1IF YOU DO NOT HAVE ACCESS TO E-MAIL.,

Address/City/State/Zip

E-mail

Fax Number:

Name of Requester:

Address/City/State/Zip

Telephone/Fax Number: /

E-mait

Name of Agency:

Address/City/State/Zip

Telephone/Fax Number: /

E-mail

Record at issue:

I have a direct interest in the record(s) at issue as (check all that apply):
[ An employee of the agency
O The owner of a record containing confidential or proprietary information or trademarked records
Tl A contractor or vendor

L1 Other: (attach additional pages if necessary)

I have attached a copy of all evidence and arguments I wish te submit in support of my position.

Respectfully submitted, {must be signed)

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
correspondence. The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appeal.




pennsj&ania

GFFICE OF OPEN RECORDS

APPEALS OFFICER: Joshua T. Young, Esquire
CONTACT INFORMATION: Commonwealth of Pennsylvania
Office of Open Records

Commonwealth Keystone Building
400 North Street, 4™ Floor
Harrisburg, PA 17120-0225

PHONE: (717) 346-9903
FACSIMILE: (717) 425-5343
F-MAIL: joshvoungpa.gov

Preferred method of contact .
and submission of information: EMAIL

Please direct submissions and correspondence related
to this appeal to the above Appeals Officer. Please include the case
name and docket number on all submissions.

You must copy the other party on everything you submit
to the OOR.

The OOR. website, http://openrecords.pa.gov, is searchable and both parties
are encouraged to review prior final determinations involving similar records
and fees that may impact this appeal.




pennsylvania

OFFICE OF OPEN RECORDS

IN THE MATTER OF

CYNTHIA DIVEGLIA
Requesters,

V. : Docket No.: AP 2016-0923
PENNSYLVANIA STATE POLICE
Respondent.

This correspondence confirms the above-referenced Requester’s agreement to an additional

thirty (30) day extension of time to issue a Final Determination in this matter as indicated in the
Requester’s appeal form. Accordingly, pursuant to 65 P.S. § 67.1101(b)(1), the Office of Open
Records will now issue a Final Determination in the above-captioned matter on or before

July 25, 2016.







Juna 1, 2018

Commonwesith of Pannsyivania

- Office of Open Records -y
Cairirmorwesith Keystons Buiiding

400 Morth Street dth Floor:
Harn&twg Pa 17120-0225

Attenfion: Joshua T. Yeung, Esquirs, ﬁp@e&!g Gﬁflce;'
- loshywoung@pagoy

e ’!jmiﬁm‘f MNo.: AP 20160823
Dhasar Aﬁamﬁy *r’wng‘

Transmitiad harewilh is & copy of my Findings of Fact snd Legal Argument, with Exhibits 1-3;
and Atachmertt A, in acoordamces with tha Letter of Instruction datef! Maﬁfﬁﬂ 205

Vary Truly Youws,




ATTACHMENT A




_ PENNSYLVAMA STATE POLICE
Burssu of Records & i'denﬁﬁcatixm :
‘ E%GHT-TQ-KNQW QFF%EE '
1800 Elmaérton Avenue
i-'Eaiﬂ-i*Esmuﬁg1 PA 47110

Mafing Date: May 16, 2016

i‘;yrﬁﬁua 1& DW&
- 41 Barl

East ﬁa&rﬁnr F‘%ﬂsﬁvam 1 ?S’EE

PSPIRTKL Raquast N° 2016-0269
Dear Ms. Diveglia:

- OnApril 7, EG‘EE E‘*y& PEﬂﬂsyiVama ‘State Police (PSP recelved w,«mr requasi for .
information pursuant to Pennsylvania’s Right-fo-Kriow Law (RTKL), 85 P.%. §§ 87.101 -
B7.3104, wherein you &taie

iv:;ampaaim incident numbar # HU&~23425§U
‘Reguest dash cam’ reco f

‘White's dash cam. The rza{:mding m‘ ﬂ%& ’tmffi:: stﬁp was macia
by Cpl. James S, Fianagan from MVR of car # HE6-12. The
-compact disc was secured n the MVR custodial jocker. Ploase
pravide an exact dupimat& of mﬁ mw{diﬁg t:zti a Cf;mpaﬁt disc.
A mgzy of y::zur regiiest is anclmad Ey lattar dated April 14,2018, yﬂu m_
‘notified in accordance with RTKL section 67. 802(b) ‘mat PSP reguired an addiion
thirty days to prepare thi& f‘ na raspnnw to your request

Yaur m;r@st s Iﬁaswﬂ.:ﬁuﬂy denled bacause it is pot a. puhlﬁit} mnﬂ asﬁéﬁnaﬁ ?ﬁ;
the RTKL. The Right-To-Know Law {RTKL) enly requires Comm | agences i
provide documents that are public records, . 85 P, 5. §87.301, (2040). It is wel s atited
that the Pennsylvania State Folice. (PSP) s 2 Commonwesth agency within the
’manmg of the RTKL." Ses id. § 87.101; Dekek v. PRP, Did. AP 2011-0086 at 4. A

dacument s not a8 puhtk: record if {1} at Es apm)ﬁm@ &mp&&d fmm mur& in’
_aecﬂan 67,708 of the RTKL {Z) it s not’ oth d

iaw; or (3) 1t #a protected by a privilage, Tit. B85, §E?’ méiﬂefming "Fuhiiu 3 '_

F:& invﬂng tha ﬂi‘ﬁt imﬁatiﬁn ar ﬂm ﬂﬁﬁniﬁﬁn of pub!w: ramm ihe B

_"2343591}} ig axamflt fmm g;ub[ic dmdaw& Es a ;mnma[ _;- tigative record under
RTKL section 67.708(b)18), . Secfion ?EB@{S&} ﬁmg& fmm m«; xixsdme aj
‘record of an agency raiatmg to a eriminal investigation. inchuding:




verification suppari‘mg these assarbio

“lijavestigative malerials, hotes, coespondance
[tit. 85, § 8T.708(LY 18], and

. videos, and reports,”

« g record that, if émﬂam *would revest the institution, progress or
' r&suﬁ of acrl iﬂai in‘i&%ﬂgaﬂﬁﬁ {fd §67. 708{b)( mﬂw}(ﬁﬁ '

Here, the IW‘R Vas. fmatmi mw o mimm pmsuani to law, or o
connaction wﬂh ihe dwumenia&anaf a F’&P eriminal investigetion:

_ Fmﬁumng the 3ee:ﬁnd limitation ot & 18

disciosing the videt would viclate i’mnﬁwvama's E}nmnal Hsam Rewrd
Act (CHRIA)Y, 18 Pa. C.8. 58 8104-8183. This statule p 6 agencies
fram dtﬁs&mmahrzg investigative nrr&mmﬁrxn m nmmiﬁaﬁ jum ag&nm&s 18 Pa..
C.8. § 8106(cHd). CHRIA defines - “nvestigative information” as “[information
assambimi as a rasult of the mm@e of my %@qmry formal of informal, into &
eriminal incident or an.allegation of criming! wiongdoing.” . § 9102, Therefore, PSP is
barred. by CHRIA from prcmdﬁig ym with Bocess to the record you have requested. A
nsis W

CiRﬁUMM&ﬂEEﬁ heradere,
mdiaam ﬂﬁﬁfw&ﬁ&

m cmmg* .ynu havs a z%ght m W ﬂ% Wnﬁﬁ hy_snhmﬁhng &n aﬁpaai fz::fm,

: el i{ayﬁtm Emdkng. a.&iﬂﬁa'
M sz 4% Fioor, mhu:g F‘enf i 5. The : be-
abﬁam&é an tﬁe fnm se-cﬁan gm ﬂ*ae {}ﬁﬂ Y

ﬁmmﬂy yours, .

i{m«’ E"Ew g %&’Wm



:Raﬁha [Zemann
Dreputy Agency Opén Records Officer

Panngyivania State Police.
Bureau of Records & Iéde ificalion
Rightto-Know Office o
{BOU Elmerton Avesue
Harmisburg, Pennsyivania i?‘l‘m L
1. 8‘?‘? F85.7771 {Fﬁain}, 717, 525 ﬁ? 95 (Fax)’

Enclosures: PSPIRTKL Request N* 2018.0269
' Zeltmann Verfication




PENNS’\’LV&M 1A STATE

: = POLICE
EURQ&U OF RECCRDS & iﬂEWFEEEﬂT ON:
RIGHT-TO-KNOW OFFICE

VER%FimTiQN OF
RACHEL ZELTMANN
E)EPUW AEENG? ﬁpﬁﬂ RECQEDS GFFEC&R

| ‘Rachel Ee.%tmann Dﬁ ﬁ@@ncy Gpen Records Officer of the
.P@hhsyimma State Police (?EP or Dep frtmem) am’ autimmd to preparas,

_this- verification on the Department's behalf in response o PSPRTKL

‘Request N° 2016-0269. Accordingly, on this 167 day of May, 2018, | verify

“the following facts to b& m and m&t to the best of my knawi&aﬁgﬁ or
information and b&i}ﬁf

1. 1 am fﬁmsirar mﬁi PSPKRTKL H&quest N" 2&16-@25? a copy of
which accon paries this verification.

Utuzmg ﬂ%& iﬁfamﬁm pzmv;d&d aeamhed all hpartmentsi

t may re RN, ;maieﬁﬁ’s& fallmﬂng responsive
ecord: Mc&h&i@ defﬁudm R&card_._} {MVR) related to PSP Incident
H&F}ﬂ%’i %23#25% -

3. Ihave f}e&emineﬁs ﬂ%af‘t’eﬁe F&Spﬂﬂsr‘!fﬁ WR s mt a! puh!zc record” as
defined by section 102 under the RTKL, betause the responsive:
record i exempt from - public diﬁf::lﬁsum under RTKL -gection.
5?’ ?Q&{ﬁ}(‘iﬁ_}aﬁaP’SPrammthat "

& mni‘ams “ﬂnf_ “ _' tive m&t&naﬁs mias caﬂaapﬁndgme
videos and reporfs” 85 P.8. § 67 ?Ba{b)ﬁﬁ}(n}

b. clearly, based on Hs content, is a PSF remrﬁ that
disclosed, would “[rleveal the institution, progress or r%ult
of & criminal nvasﬁgaﬁm 65P.S § 67, ?@5{&){15 (vi}(ﬁ)

Therefore, | cfeiermmed the Mc}bla Vidaamudla R&aerﬂiﬁg {MVR}
_reiateﬁ ts::FS? inuﬁen:ﬁe;:ﬂr& Haa-zmsaq__;g j@t:a publin regord,™




5. Accordingly, | have withheld this record from public disclasure.

F understand that faiﬁe ﬁiatemanta made in this. ?enﬁfcamn are suh}ac'

to penalties of 18 Pa. G s § 4934 reiatiﬂg to unswnm fa%s:ﬁaaﬁun fc
authorities. o

Rachel Zettmann
Deputy ﬂgem::y Qpen Records Officer
Pennaylvania State Police.
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5. Accordingly, | have withheld this record from public disclosure,

1 understand that false statements made j in this wriﬂﬁaﬁnn are subjel
to penalties of ‘iﬁ P"a E 5. § 45*34 r@ta»ting tr.; unswam falsification 1
.authm'sbé& ' o ,

'!Q({:'K’ J{ J“!!NNL"-\:M-— :

:*::—w'i::‘jf

' Rachel Zaltmann |
Deputy Agency Open Records Officer
E_Pemgyimma State Po! e




OFFICIAL DOCKET OF APPEAL DOCKET NUMBER AP 2016-0923

STATEMENT OF FACT AND LEGAL ARGUMENT

oF

| Cynthla ﬁi@me«gl ia

winterspringfarm@lcloud.com 717-476-1220

DATE: May 31,2016

FACTS:

~On or aboust November 16,2016, State Trooper |saac White
prepared. and signed, an Affidavit of Probable Cause, for complaint
nriumber H062342590, a.copy of which is attached hereto, as Exhibif 1.

In that Affidavit of Probable Cause, he states. 1:3 paragraph 2, last
Séntenae "I had my emergency tghts antl sirer activated for the duration -

Trp. White's siatement s that his lights and sirgns were on, thus his
MVE &quipment shc:uiﬁ hava. baeﬁ aclivated.  As such, it appears Thai
an M‘JR dGBS in fact ex;st and 85 such shmuiﬂ have been pravided

Not aﬂ[y did Trp: isaac White have' h:s emargency ighis and siren’s
activated durlng the entire pursuit accarding to his affidavit, but also,
Officer William J. Ceravola, of the Reatling T{zwnshi;x Polce
_Bapartmant haci his. M‘SR ﬂpﬁl’ﬂtmg, ancE ) z:aopy of h;& lm::;dam Rept}ri
”‘l respcnﬁed via SRQA 5cmih in ﬁTF’ﬁ Llhuty #14 this is an unmarked
“vehicle but has fun{;ﬁamng red and blue LED lights, sirens and a
“rumbler system. All of these ltems inchiding miy car video system

"wag on and active dunng this incident.” {emphasis added].

are mt under any axemptmn accm'ﬂmg tc:x vae




Arequest was presented to the Pennsylvania State Police,
Bureau of Records and |dentifi cation, Right to Know office; 6n Aprl 7
2016. An extension made, riot because the records did hot exist, but
the stated reason the extra 30 ‘days were neéded was “The extent or
nature of the request precludes a response within the required time
period.” (Exhibit 3). . On May 16, 2018, the request for records was
cﬁemeﬁ because fer the faitumng general‘ TeaSONS:

1. The r&quasted MVR as nrat a ﬂuhiis remrd

2. The requested MVR is exempi as a public reccrci and
3. The release of the req uasted information is- pmh:bﬁed by GHRFA

LEGAL R_RGHMENT

This appeal is ralsed because F‘ennsywanla Cauf%s have explained
the construction of the RTKL and CHRIA in numerous cases and my
_requ&st for the MVR was wrongfully denjed for the following reasons:

1. "The PEP Mabﬂa Vehfcie Remrding (hﬁrelnaﬂer MV’R} 3 und‘er

Gﬂmmanweanh agsncy 3n(£ as such is presumed to ba a pﬂbhﬂ
record unless it is exempted under the RTKL, or privi leged, or’
exempted from the RTKL undar another federal or state law or
regulation or jUdiG!EI onder RTKL,B5 P.5. ﬁﬁ?’ 102, 87.305. Sea
also Pennsylvania State Police v. McGill, 83 A.3d 476, 478 {Pa.
_Emwﬁh 2014) {en banc), Carsy v, F*ennwwama Dgpartmerﬁt of
Corrections, 61 A.3d 367 at 371 —T2 {F‘a Emwl’zh 20 3)

Tha RTKLis demgner,f o pmmﬁte access 10 govemment
irformation in order to. pmhlbrt secrets, ;:ﬁermﬁ scmﬁny of the
actions of ﬁijb!lﬂ officials, and make pﬁbhc officials accountable for
their actions. Pennsylvania State Police v, Michelle Grove, 119
A3d 1102 (F‘a Crnwith. 2015) citing Levy v. Senate of
Pennsylvania, 65 A3d 361, at 381, (Pa. 2013); MGGE“ at 4?'9

Therefore, exemptions from dizclosure must be namowly construed.
Grove, at 1104, citing McGill, id. and Carey, at 373.




2. The requested MVR is not exempted under 65 P.5. §

67.708(b)(16) because as the Commonwealth: Court found In
Grove Supra, “The mere fact that a record has some connection to
a Griminal proceeding does not automatically emmpt it under
section 708{b){16) of the-RTKL or CHIRA" citing, Coleyv.
F-"m!adeighla E}:;smct Aﬁomsv‘s Office, 77 A.3d 894, 697-88. (F’a
Cmwith. 2013). PSP utilize MVR to document the entire.
interaction and actions of the trooper, including actions whmh have
no investigation content. Therefore, MYR's themselves are ot
investigative. matenal or videos, muestlgatwe information, or
records relating or resulting in a criminal investigation examﬁt from
disclosurs under Section 708(b} {16} of the RTKL or CHRIA 18 Pa.
C.5. §§ 9101- 4183,

In thee case at bar; Trp. Isaad White, stated that his hg‘ms and.
sirens were on fﬂl’ the entgre pursust ‘and Officer Willi iam J.
Ceravola; stated that his video racording device was on anf;i aclive
durmg the incident. (Exhibits 1, and 2). Thus, the entira incident
was not investigative.

In addition, the PSP contends that the above referenced statutes
pmhlbtt eriminal justm ag@nc{ea from dfssemmatmg Investigative
information to ‘non-criminal justice agencies, and spemﬁe&!lyk albeit
wrongfully, relies on 18 Pa Section 91 08{c)(4} alieging that CHRIA
definas “investigative: mfnrmatmn as Eljnmrmaﬁon assembled as
a result of the performance of any inquiry, formal or informai, mts:; a
crirninal incident or allegation of criminaf M{ﬁngdﬁmg Qur .
Commonwealth Court has. axptamecf this in Grove, supra mimg
Coley, id. Epacrﬁf:-aiﬁy. the court axpiamd thatt

*‘MVH‘S are created to doclmant traa;:ers perfnrmanc& of their
duties in responding fo emergemes and in their interactions
with members of the. public, riot merefy or primarily to

docy ment, &s-semhle or report on évidence of a crime o
;:mssibie crime. - The MVR equipment is’ activated when an
officer’s siren or emergancy lights are turned on, a non-.
'imestlgaﬁme event.”

Emphasis added.




According to Pennsylvania State Police v. Michelle Grove, 119 A:3d
1102 (Pa. meth 2015), citing Coley, id. Specifically, the court

axp!amed that:*. .. The MVR- equipment i is activated when an officer's

siren or am&ﬁgeﬁﬁy fights are turned on, a ﬁanén\ras‘tigatwe ev‘ant ”

Emphasis added.

Thus, It would follow that when Trp, Wh !ﬁ sc;:twated h:s bghts and sirens,
his MVR was algo aclivaled.

. PSF’ utilize MVR to document the entire Interaction and actions of
thetraoper, Enstuﬁmg actions which have no investigation.content. The .
Grove, court goes on 1o explain that because MVR's thﬁmsaivas are not
mveatxgatwe materials or videos investigative information, or racords
relating or resulting in a ciiminal mvest&gatu:an these records are riot
exempt from disclosure under Section 708(b) (16) of the RTKL or
CHRIA 18 Pa. E S §§ 9101-9183. Because Trp. White states that he

naﬁmre 5 Al 'mﬁ@hﬁaﬁﬂvﬁe&fﬂﬁhaﬁﬁrﬁmﬁa
pursyit, the case at bar is right on point with the Grove, case and is not
gxemipt from disclosure under Section 708(b) {1 6} of the RTKL or
CHRIA 18 Pa. C.8. §8§ 9101-9183!

Further, if thete are any portions of the requested MVR that can be properly
praved to fall under an exemption, that portion of the recording: could be
rédacted, rather than denying the entire MVR request, To deny the entire
‘mntani‘s caf the recorded MVR, waga wmngfui wrmhe ing.

Respeﬂfuiiy Bubmitted
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AFFIDAVIT

| understand that false stafements made in mls.-v&ﬁﬁcﬁﬂiﬁﬁ'affef_.au?sg‘:ect;r:gthfg pena_lﬁ

of 18P4. C.5. § 4604, relating to unsworn falsification to authorifies.
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Young, Joshua

From: Cynthia Diveglia <winterspringfarm@icloud.com:>

Sent: Wednesday, June 01, 2016 10:40 AM

To: Young, Joshua

Cc: SP, PSP RIGHT TO KNOW; Cindy Diveglia; Meeks, Nolan; Rozier, William A
Subject: Findings of Fact and Legal Argument

Attachments: FILED 060116.pdf; ATTOOC0L.htm

Dear Attorney Young,

Transmitted herewith is my letter submitting my findings of fact and legal argument. A copy will also be sent
to RA-psprigshttoknow(@pa.gov, and nomeeks@pa.gov, and wrozier{mpa.gov

Thank you. ‘

Very Truly Yours,

Cynthia A. Diveglia







Young, Joshua

From: Young, Joshua

Sent: Tuesday, June 07, 2016 1015 AM

To: Meeks, Nofan

Cc: ‘winterspringfarm@icloud.com’; Rozier, William A

Subject: FW: Diveglia v. Pennsylvania State Police: OOR Dkt 2016-0923

Dear Attorney Meeks:

Thank you for your e-mail, a copy of which is included below for ease of reference by the Requester. Your request for an
extension of the party submission deadline is granted, and the record in this matter will remain open until the end of the
day (11:59:59 p.m.) on June 14, 2016. Please be sure to copy the Requester on all future correspondence in this matter.

Very truly yours,

« Joshua T. Young | Attorney

Office of Open Records

Commonwealth Keystone Building

400 North St., Plaza Level

Harrisburg, PA 17120-0225

{717) 346-9903 | hitp:/fopenrecords.pa.gov
joshyoung@pa.gov | @OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and cenfidential ang is Intended only for the party fo whom it is addressed. If
received in error, please return to sender.

From: Meeks, Nolan

Sent: Tuesday, June 07, 2016 8:38 AM
To: Young, Joshua

Cc: Rozier, William A; Holley, Melissa K
Subject: Diveglia v. Pennsylvania State Police: OOR Dkt 2016-0923

Dear Appeals Officer Young:

I'am writing to request a one week extension of time to provide PSP’s submission in this case, making PSP's submission
due Tuesday, June 14, 2016. | note that the Requester has provided the OOR with an additional 30 days to issue its Final
Determination. Thank you for your consideration of this request.

Thank you,

Nolan B. Meeks | Assistant Counsel for Pennsylvania State Police
Governor's Office of General Counseil

1800 Elmerton Avenue

Harrisburg, PA 17110

Direct: (717) 346-1718 |Cell: (717) 409-2484| Fax: (717) 772-2883

nomeeks@pa.qgov | www.ogc.state.pa.us | www.psp.state.pa.us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is addressed and may contain confidential

and/or privileged material. Any use of this information other than by the intended recipient is prohibited. If you receive this
1




message in error, please send a reply e-mail to the sender and delete the material from any and all computers. Unintended
transmissions shall not constitute waiver of the attorney-client or any other privilege.







COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE OF GENERAL COUNSEL

June 14, 2016 Sent'OnIy Via Electronic Transmission

Joshua Young, Esquire

Office of Open Records
Commonwealth Keﬂ}‘rstone Building
400 North Street, 4™ Floor
Harrisburg, PA 17120-0225

Re:  Diveglia v. Pa. State Police
AP 2016-0923 (PSP/RTKL 2016-0269)
Brief of Appellee
Right-to-Know Law (“RTKL”), 65 P.S. §§ 67. 101 67.3104.

Encl. Affidavit of Trooper Isaac C. White
Affidavit of William A. Rozier, AORO

Pa. Bulletin -- 45 Pa.B. 5482
Dear Appeals Officer Young:

I am responding on behalf of my client, the Pennsylvania State Police (“PSP”), to the
May 25 2016, appeal filed by Cynthia A. Diveglia (“Requester”) regarding the denial of her
Right-To-Know Law (“RTKL”) request (PSP/RTK No. 2016-0269 now the subject of the Office
of Open Records (“OOR”) Appeal No. 2016-0923). Please accept this correspondence as my
formal entry of appearance in the matter and kindly direct your future communications to me.

STATEMENT OF FACTS AND PROCEDURATL HISTORY

On April 7, 2016, PSP received a RTKL request from the Requester wherein she stated:

Complaint incident pumber # H06-2342590. Request dash cam recording-
unedited, from Tpr Isaac C. White’s dash cam. The recording of the traffic stop
was made by Cpl. James S. Flanagan, from MVR of car # 116-12. The compact
disc was secured in the MVR custodial Iocker. Please provide an exact duplicate
of the recording on a compact disc.

By letter dated April 14, 2016, Requester was notified in accordance with RTKL section
67.902(b) that PSP required an additional thirty (30) days to prepare its final response to her
request. In a letter dated May 16, 2016, PSP provided Requester with its final response denying
the request. On May 25, 2016, Requester filed an appeal with the Office of Open Records
("OOR”), For the reasons set forth below, PSP continues to rely on the positions set forth in its

OFFICE OF CHIEF COUNSEL | PENNSYLVANIA STATE POLICE
1800 ELMERTON AVENUE | HARRISBURG, PA 17110
Ph: 717.783.5568 | o 717,772.2883 | www.psp.state.pa.us

State Polise:




final response and the arguments made below and requests that Ms. Diveglia’s appeal be
dismissed.

ARGUMENT

The RTKL only requires Commonwealth agencies to provide documents that are public
records. 65 P.S. § 67.301. Tt is well settled that PSP is a Commonwealth agency within the
meaning of the RTKL. Id at § 67.101; Dekok v. PSP, Dkt. AP 2011-0086 * 4. A document is not
a public record if: (1) it is specifically exempted from disclosure in section 67.708 of the RTKL;
(2) it is exempt under other federal or state law; or (3) it is protected by a privilege. See id. §
67.102 (defining “Public Record™).

1. THE RESPONSIVE MOBILE VIDEO RECORDING (MVR) IS EXEMPT FROM
DISCLOSURE PURSUANT TO SECTION 708(B)(16) OF THE RTKL AND THE
CRIMINAL HISTORY RECORDS INFORMATION ACT,

In response to the request, PSP identified and retrieved the MVR from Trooper White’s
patrol vehicle that is responsive to the request. However, the responsive MVR is not a public
record because it is exempt from disclosure under the criminal investigation exemption found in

Gﬁfb}&@ﬁ&ddrﬁmmﬂy%ﬁ&pmhrbﬁedﬁom—

disclosing the rcsponswe MVRS pursuan’s to the Criminal History Records Information Act
(CHRIA) because it is investigative information. 18 Pa.C.5. §9106(c)(4).

The MVR is “investigative information” exempt from disclosure under CHRIA. CHRIA
provides:

Investigative and treatment information shall not be disseminated to any department,
agency or individual upless the department, agency or individual requesting the
information is a criminal justice agency which requests the information in connection
with its duties, and the request is based upon a name, fingerprints, modus operandi,
genetic typing, voice print or other identifying characteristic. (Emphasis added).

18 Pa.C.S. §9106(c)(4). Investigative information is defined as “Information assembled as a
result of the performance of any inquiry, formal or informal, into a criminal incident or an
allegation of criminal wrongdoing and may include modus operandi information.” Id. §9102 ‘
Although CHRIA allows for dissemination of eriminal incident information on police blotters,!
information contained in blotters is distinct from investigative information, Id. §9104(b).

The responsive MVR is a component of PSP Incident #H06-2342590, which is a criminal
investigation. Trooper White has attested that he began his investigation of this incident based
upon a “complaint of a witness of an erratic driver weaving all over the roadway and driving in

! A palice blotter is “[a] chronological listing of arrests, usually documented contemporaneous with the incident,
which may include, but is not limited to, the name and address of the individual charged and the alleged offenses.”
18 Pa.C.5. §9102.



the oncoming lane of traffic.” (White Affidavit, §5). Trooper White further attested that he
observed the vehicle driving on the opposite side of the road and attempted to pull the vehicle
over, however, the vehicle fled from Trooper White. (White Affidavit, §{ 5-7). Trooper White
also attested that “[t}he MVR was created during [his] investigation into a complaint of eriminal
activity and the MVR documents [the suspect] engaged in that activity.” (White Affidavit, § 9).

Thus, the responsive MVR is “investigative information” under CHRIA because it was
“assembled as a result of the performance of [a] inquiry...into a criminal incident. 18 Pa.C.S.
§9102. Because the MVRs are “investigative information” under CHBRIA, PSP is prohibited
from providing the MVRs to Requester becausc shc is not a criminal justice agency. Id.
§9106(c)(4). Additionally, given Trooper White's Affidavit, the MVR is a record of PSP that is
related to a criminal investigation and, therefore, exempt from disclosure pursuant to Section
708(b)(16) of the RTKL. 65 P.S. 67.708(b)(16).

II. THE GROVEDECISIONS ARE NOT CONTROLLING IN THIS CASE.”

The Commonwealth Court’s holdings in Grove 1 and Grove LI provide the legal principle
that whether or not a MVR is exempt from disclosure depends on the facts of the given case.
Grove II, WL 5670686 *6 (“In sum, Grove held that the mobile video recordings are not
automatically exempt under Section 708(b)(16)”) (emphasis added). Here, the responsive MVR

P r o chahle £
13 \dua.uy molmgmaumuu from-the MVRs that were the Su"“ﬁ"t ofthe Grovecases—The e‘.’ldence

provided here demonstrates that the MVRs are clearly investigative material and exempt from
disclosure. 18 Pa.C.S, §9106(c)(4); 65 P.S. §67.708(b)(16).

. DISCLOSURE OF THE RESPONSIV EMVRS IS PROHIBITED UNDER THE
' SECTION 5749 OF THE WIRETAP ACT.

The Pennsylvania State Police’s use of a MVR is made pursuant to Section 5704(16) of
theWiretapping and Electronic Surveillance Act (* Wiretap Act”),18 Pa.C.S. §5704(16). Section
5704(16) states:

(16) A law enforcement officer, whether or not certified under section 5724 (relating to
training), acting in the performance of his official duties to intercept and record an oral
communication between individuals in accordance with the following:

(i) At the time of the interception, the oral communication does not occur inside the
residence of any of the individuals.
(ii) At the time of the interception, the law enforcement officer:
(A) is in uniform or otherwise clearly identifiable as a law enforcement officer;
(B) is in close proximity to the individuals' oral communication;
(C)is using an electronic, mechanical or other device which has been approved
under section 5706(b)(4) (relating to exceptions to prohibitions in possession, sale,

? The Supreme Court granted allocatur in Pennsylvania State Police v. Michelle Grove (Grove I). The case is
 docketed at 25 MAP 2016.




distribution, manufacture or advertisement of electronic, mechanical or other devices) to
intercept the oral communication; and

(D) informs, as soon as reasonably practicable, the individuals identifiably
present that he has intercepted and recorded the oral communication.

(iii) As used in this paragraph, the term "law enforcement officer” means a member
of the Pennsylvania State Police or an individual employed as a police officer who holds
a current certificate under 53 Pa.C.S. Ch. 21 Subch, D) (relating to municipal police

“education and training).

18 Pa.C.S. § 5704(16).

The disclosure of the communication captured by police with a device approved under
Section 5706(b)(4) is governed by Section 5749 of the Wiretap Act” Under Section 5749
disclosure of a MVR can only be made in certain circumstances. A MVR may only be disclosed
when it is an “investigative disclosure” made pursuant to Section 5717 of the Wiretap Act, an
“evidentiary disclosure made pursuant to Section 5721.1 of the Wiretap Act, or for training
purposes upon the consent of all participants. 18 Pa.C.8. 5717, 5721.1, 5749(a)(2), (5), (b).
Furthermore, under these provisions the MVRs may only be disclosed via a subpoena or in the
criminal discovery process. 18 Pa.C.S. 5749(a)(3),(b)(1). Therefore, PSP is prohibited from
disseminating a MVR through the RTKL. 65 P.S. 67.3101.1 (“If the provisions of this act
regarding access to records conflict with any other federal or state law, the provisions of this act

shall not apply.™)

In the Commonwealth Court’s decision in Grove I, the Court considered the Wiretap
Implications of the MVR; however, the court only did so pursuant to Sections 5702 and 5703 of
the Wiretap Act. Grove, A.3d 119 at 1110. The court did not analyze the sections of the Wiretap
Act that allow the State Police to record “oral communications™ as explained above, thus, the
OOR is not bound by the Commonwealth Court’s decision in that case.

IV.  REQUESTER CANNOT CHANGE HER REQUEST ON APPEAL.,

In her June 1, 2016 submission, Requester makes the statement that “it appears from the
record that there are two MVR, both of which are not under any exemption, according to
Grove.”(Requester’s Statement of Fact and Legal Argument, pg. 1). In her request, Requester
only requested the “dash cam recording-unedited, from Tpr. Isaac C. White's dash cam,”
therefore there is only one MVR responsive to her request and she cannot change her request to
include additional items on appeal. Pa. State Police v. Office of Open Records, 995 A.2d 515,
516 (Pa. Cmawlth. Ct. 2010).

3 Section 5706(b)(4) of the Wiretap Act states:
[t]he Pennsylvania State Police shall annually establish equipment standards for any electronic, mechanical
or other device which is to be used by taw enforcement officers for purposes of interception as authotized
under Section 5704(16). The equipment standards shall be published annually in the Pennsylvania
Bulletin.

18 Pa.C.S8. §5706{bX4). This section is in zeference to MVRs. Attached is a copy of the State Police Notice

published in the Pennsylvania Bulletin.




CONCLUSION

In conclusion, based upon the RTKL, case law, and the facts contained within the
Affidavits of Trooper White and William A. Rozier, the Pennsylvania State Police respectfully
requests that you dismiss Ms. Diveglia’s appeal. 1 thank you in advance for your thoughtful
deliberations.

Respectiully, /%%/7\

Nolan B. Meeks, Esquire
Assistant Counsel

Pennsylvania State Police
717.783.5568 / nomeeks@pa.gov

ce Cynthia A, Diveglia, Esquire (w/ encl.) (sent only via electronic iransmission)
William A. Rozier (w/ encl.) (sent only via electronic transmission)




COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA STATE POLICE

VERIFICATION OF
ISAAC C, WHITE

1. My name is Iséac C. White. Being over eighteen years of age; | am fully
competent to execute this affidavit, which avers as true and carrect only the facts known
to me personally and only such opinions as | am qualified to express.

2. | am a Trooper with the Pennsylvania State Police (PSP) In this capacity,
i am authorized to make this statement on behalf of the Department, its Commissioner,
Tyree C. Blocker, in the interests of the Commonwealth of Pennsylvania and Its citizens.

3. lamasslgned to Troop H-Harrisburg Pafrol Division.

' 4, t am executing this verification in response fo a RTKL appeal filed by
Cynthia A, Diveglia ("Requester”) with the Office of Open Records ("OOR"), which has
been docketed by OOR as N°® AP 2016-0923. | do so in order to explain why a mobile
video recording (MVR) was created in this case,

5, I began my investigation into the incident that gave rise to the-responsive
MVR upon receiving a complaint from a witness of an erratic driver weaving all over the
roadway and driving in the oncoming lane of traffic. | was provided turn by tum
instructions regard the location of the suspect vehicle. | arrived on scene and after
following the suspect vehicle, 1 observed fhat the suspect vehicle was consistently
driving on the opposite side of the road.

6. After making this observafion, | activated my emergency lights in an
attempt to iniiate a traffic stop. When | activated my emergency lights the MVR
equipment in my patrol vehicle began recording.

7. The suspect vehicle did not stop and | continued fo follow the suspect
vehicle until the vehicle was forcibly stopped with the help of officers from the Reading -
Township Police Department.

!
8. The driver of the suspect vehicle was Identified as Cynthila Anne Diveglia
and because of the Ms. Diveglia’s actions, | filed the following criminal charges against
her:
. Reck_[essly endangerimg another person, 18 Pa.C.S. § 2705,

.« Driving under the influence of alcohol or a controlled substance, 18
Pa.C.S. § 3802, and;




+ Fleeing or attempting to elude police officer, 75 Pa.C.S. § 3733

9. My investigation concluded,with the filing of the above criminal charges.
The MVR was created during my investigation into a complaint of criminal activity and
the MVR documents Ms. Diveglia engaged in that activity.

l, Isaac C, White, hereby verify that tha'facts set forth In this document are true and
correct. |also understand that false statements made herein are subject to the
penalties of 18 Pa. C.S. § 4904, relating to unsworn falsification to authorities.

Date; Q4 /O ?/é JKW
Tpr. Isaac C. White

Pennsylvania State Police




COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA STATE POLICE
RTKL OFFICE

Commonwealth of Pennsylvania

County of Dauphin

AFFIDAVIT OF
 WILLIAM A ROZIER
AGENCY OPEN RECORDS OFFICER

BEFORE ME the under5|gned notary public, appeared the affiant,
WILLIAM A. ROZIER, on this 14% day of June, 2016, who being duly
sworn by me according to law, stated the followmg

1. My name is William A. Rozier. Being over eighteen years of
age, | am fully competent to execute this affidavit, which avers as true and

correct only the Tacts known to me personally and only such OpinIOl’lS as |
am qualified to express.

2. | am an Administrative Officer 2 with the Pennsylvania State
Pollce (“PSP” or “Department’), presently serving as the Agency Open
Records Officer. In this capacity, | am authorized to make this statement
on behalf of the Department and its Commissioner, Tyree C. Blocker, in
the interests of the Commonwealth of Pennsylvania and its citizens.

3. | assumed the duties of my present position on November
15, 2011. My duties encompass the responsibilities specified in the RTKL
for Agency Open Records Officers.

4, As the Agency Open Records Officer, | am respectful of the
objectives embodied by RTKL and personally committed to their
realization. Although | am very familiar with most aspects of the RTKL, |
consult regularly with PSP legal counsel regarding those RTKL provisions
that impact significantly upon my duties and responsibilities.

5. | have prepared this affidavit in response to a RTKL appeal
filed by Cynthia A. Diveglia ("Requester”) with the Office of Open Records
(“O0OR”), which has been docketed by OOR as N° AP 2016-0923. I do so
in order to clarify PSP’s response to Ms. Diveglia's request and
subsequent appeal.




6. Requester filed an RTKL request with PSP, wherein he
stated:

Complaint incident number # H06-2342590.

Request dash cam recording-unedited, from Tpr
isaac C. White's dash cam. The recording of the
traffic stop was made by Cpl. James S. Flanagan,
from MVR of car # H6-12. The compact disc was
secured in the MVR custodial locker. Please
provide an exact duplicate of the recording on a
compact disc. :

7. PSP’s RTK Office identified and retrieved the mobile video
recording (MVR) that is responsive to the request. For the purposes of
clarification Corporal James S. Flanagan is the MVR custcdian who, under
Department regulations, is responsible for downloading the recordings
from the server and staring the MVRs.

_ 8. The responsive MVR is a component of PSP Incident Report
No. H06-2342590.

10. The responsive MVR was created pursuant to Section
5704(16) of the Wiretapping and Electronic Surveillance Act (Wiretap Act),

18 Pa.C.S.§§ 5701-5782.

11. | have reviewed the responsive MVR and found that the
MVR depicts Trooper White following the suspect and attempting to
conduct a forcible traffic stop of the suspect. The MVR then depicts the
suspect fleeing from Trooper White in her vehicle and eventually being
forcibly stopped by Trooper White and members of the Reading Township
Police Department. The MVR further depicts the suspect being removed
from her vehicle and arrested. The MVR goes on to show the vehicle
being searched by PSP Troopers. There is no audio of this portion of the
MVR.

12. The MVR depicts the suspect being transported following her
arrest. During this transport, the suspect makes numerous statements to
Trooper White. The transport portion of the MVR does have audio, '

13.  The responsive MVR is exempt from disclosure pursuant to
Section 708(b)(16) of the RTKL.

14.  Furthermore, disclosing the MVR to Requester would violate
Pennsylvania’s Criminal History Record Information Act (CHRIA), 18
Pa.C.S. § 9101-9183, which prohibits criminal justice agencies from
disseminating investigative information, except to other criminal justice
agencies.




15. Thus, | withheld the responsive MVR from public
dissemination.

FURTHER AFFIANT SAYETH NOT, UNDER PENALTY OF PERJURY.

I B

WilliaprA. Rozier
Penxsylvania State Police
Agency Open Records Officer

SUBSCRIBED AND SWORN TO BEFORE ME on this 14" day of June
2016, to certify which witness my hand and seal.

Ca!o e A- F e“\ba‘:k. Nota Y Fub“c

uehanna Twe., Dauphin County
ngggmmission Expires March 23,2019
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'NOTICES

STATE POLICE

Mobile Video Recording System Equipment Standards and Approved
Mobile Video Recording Systems

[45 Pa.B. 5482]
[Satarday, August 29, 2015]

The State Police, under the authority of 18 Pa.C.S. §§ 5704(16)(ii}(C) and 5706(b)(4)

(relating to exceptions to prohibition of interception and disclosure of communications;
and exceptions to prohibitions in possession, sale, distribution, manufacture or
advertisement of electronic, mechanical or other devices), has approved, until the next
comprehensive list is published, subject to inferim amendment, the following equipment

— standards for electronic, mechanical or other devices (mobile video recording systemsy —————————|
which may be used by law enforcement officers for the purpose of interception as
authorized under 18 Pa.C.S. § 5704(16). Mobhile video recording systems must consist of
the following components.

Vehicle-Mounted Mobile Video Recording Systems Overview

Vehicle-Mounted Mobile Video Recording Systems shall be defined as those which
are permanently mounted in vehicles requiring the operator to possess a Class A, B, C or
M Pennsylvania Driver's License, as defined in 75 Pa.C.S. § 1504 (relating to classes of
licenses). The design of the vehicle-mounted mobile video recording system must use
technology, which includes a camera, monitor, wireless voice transmitter/receiver and a
recording device with a secure protective enclosure for the recording device, electronics
and receiver components. The vehicle-mounted mobile video recotding system must be
powered from a standard antomotive vehicle operating at 11 to 16.5 volts DC, negative
ground. Current drain on the vehicle electrical system must not exceed 3.0 amps. The
system must operate over the following temperature range: ~4°F to 130°F (-20°C to 55°
C).

Camera
The camera component must have the following features:
A. Auto focus and auto iris.
B. Flexible mounting bracket to allow manual aiming confrols.

C. Auto zoom (antomatic zoom in then back out to normal distance).

hitp://www.pabulletin.com/secure/data/vol45/45-35/1613 html 6/14/2016
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D. Minimum sensitivity rating of 2.0 iux.

E. Minimum horizontal resolution of 330 TV lines.
Monitor

The monitor component must have the following features:

A. Controls for picture brightness and confrast.

B. Capability of being switched off without atfecting recording.

C. A speaker and volume control system.

The monitor must be capable of displaying:

A. Camera image (live).

B. Previously recorded information from the recording unit.

C. Date and time.

D. Recording index indicator.

E. In-car/wireless microphone activity indicator.
Wireless Voice Transmifter/Receiver
The wireless voice transmitter/receiver must have the following features:
A. Battery powered wireless microphone transmitter.
B. Antenna incorporated into the microphone.
C. A plug-in connector and a clothing clip on the microphone.

D. FCC: Type acceptable under 47 CFR Part 74, Subpart H (relating to low power
auxiliary stations).

E. The transmitter must not have recording capabilities.

F. The wireless audio system must be equipped with either a digital coded squelch or a
PL tone squelch circuit fo prevent accidental activation of the record mode in stray RF
fields.

Recording Device

The recording device must be capable of recording onto tape or other comparable
media and have the following features:

A. Enclosed in a secure housing protected from physical damage and unaunthorized
access. :

'http,:ffwww.pabulletin.comfsecure/datafvol45/45-35/ 1613.html 6/14/2016
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B. Capable of recording audio and video for a minimum of 2 continuous hours.
C. Record time/date, recording index and remote microphone indicator.
D. Record over protection.

System Control

The control console must be mounted within easy reach of the operator. The control
console must contain the controls to operate the following functions:

A. Power,

B. Record.

C. Play.

D. Rewind.

E. Fast forward.
¥

. Pause,

The State Police, under the authority of 18 Pa.C.S. §§ 5704(16)(i1)(C) and 5706(b)(4),

http://www.pabulletin.com/secure/data/vol45/45-35/1613 himl

has approved for use, until the next comprehensive list is published, subject to interim
amendment, the following list of approved vehicle-mounted mobile video recording
systems which meet the minimum equipment standards in this notice.

System 7, Mobile Vision, Boonton, NJ

Eyewitness, Kustom Signals, Lenexa, KS

Patrol Cam, Kustom Signals, Lenexa, KS

Motor Hye, Kustom Signals, Lenexa, KS

Cruise Cam, The Cruisers Division, Mamaroneck, NY

1 Track, McCoy's Law Line, Chanufe, KS

Docucam, MPH Industries Inc., Owensboro, KY

Digital Mobile Witness, T.A.'W. Security Concepts, Wheat Ridge, COCar Camera
AV360, A.S.S,LS.T. Internation- al, New York, NY
OPV, On Patrol Video, Ontario, OH

Gemini System, Decatur Electronics, Decatur, I,

SVS-500, ID Control Inc., Derry, NH

PAVE System, Video Systems Plus, Bryan, TX

InCharge 5555, Applied Integration, Tucson, AZ

VMDT, Coban Research and Technology, Houston, TX
Mobile Vision 5-C Video Recording System, Mobile Vision, Boonton, NJ
Stalker Vision VHS, Applied Concepts Inc., Plano, TX
Stalker Vision HI8, Applied Concepts Inc., Plano, TX
Digital Eyewitness, Kustom Signals, Lenexa, KS

Eagleye Model 800, Eagleye Technologies, Inc., Rome, GA
Eagleye Model 900, Eagleye Technologies, Inc., Rome, GA
Flashback, Mobile Vision, Inc., Boonton, NJ

Digital Patroller, Integrian, Morrisville, NC

Page 3 of 7
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Digital Patroller 2 Mobile Video Recorder, Digital Safety  Technologies, Morrisville,
NC :
Panasonic Arbitrator 360 Mobile Video Recorder, Panasonic Corporation of North
America, Secaucus, NJ ‘

WatchGuard DV-1 Mobile Video Recorder, WatchGuard ~ Video, Plano, TX EDGE
Mobile Video Recorder, Coban Technologies, Stafford, TX .
DVM-500 Pius and DVM-750 Mobile Video Recorders,  Digital Ally, Overland Park,
KS '

WatchGuard 4RE Mobile Video Recorder, WatchGuard, Plano, TX

DigitalPatroller 3 Mobile Video Recorder, Digital Safety Technologies, Morrisville,
NC

X22 Mobile Video Recorder, RDR Mobility, Flemington, NIJ

Data 911 Mobile Digital Video System, Data 911 Mobile, Computer Systems,
Alameda, CA

DVM-400 Mobile Video Recorder, Digital Ally, Lenexa, KS

DVB-777 Mobile Video Recorder, Digital Ally, Lenexa, KS

MVX1000 Mobile Video Recorder, Motorola Solutions Inc.,  Schaumburg, IL
DVMSE00, Digital Ally, Lenexa, KS

DVR-704, PRO-VISION, Byron Center, MI

1200-PA SD2+2, 10-8 Digital Video Evidence Solutions, Fayetteville, TN

Non-Vehicle-Mounted Mobile Video Recording Systems Overview

Non-Vehicle-Mounted Mobile Video Recording Systems shall be defined as those
which are not permanently mounted in vehicles requiring the operator fo possess a Class
A, B, C or M Pennsylvania Driver's License, as defined in 75 Pa.C.S. § 1504. Non-
vehicle-mounted mobile video recording systems shall include, but not be limited to,
mobile video recorders worn on or about a law enforcement officer's person ot affixed to
an all-terrain vehicle, bicycle or horse.

The design of the non-vehicle-mounted mobile video recording system must use
technology which includes a camera with date/time stamp capability, a microphone and a
recording device, enclosed in secure protective enclosure(s). It may also contain controls,
a monitor, GPS, wireless transceiver components and other electronic companents. The
non-vehicle-mounted mobile video recording system must be powered from a battery
internal to the protective enclosure and must be weatherproof. The internal battery may
be integral to the unit or removable, It is permissible to have an external battery to extend
the operating life of the system. The non-vehicle-mounted mobile video recording system
must have a minimum record time of 2 continuous hours. The system must operate over
the following temperature range: -4°F to 122°F (-20°C to 50°C).

Camera
The camera component must have the following features:
A. Must be color video.
B. Minimum of 640 x 480 pixel resolution,

C. Minimum of 68 degrees field of view.

http:/fwww . pabulletin.com/secure/data/vol45/45-35/1613 .html 6/14/2016
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. Minimum of 30 frames per second.

E. Minimum sensitivity rating of 3.4 lux or lower. Unit may use Infrared LED
illumination to obtain lower than 3.4 lux equivalent.

F. Camera does not have to be in the same enclosure as the recorder, Can be
connected to the recorder either by cable or wireless connection.

Recorder
The recorder component must have the following features:
A. Bnclosed in a secure housing protected from physical darnage.
B. Date/time recording index.

C, Minimum of 4 gigabytes of nonremovable solid state memory, 4 gigabytes
removable media or a combination of both removable and nonremovable memory.

D, Editing and record-over protection.
System Control

The system must:

A. Be capable of recording audio and video simultaneously, but may also provide the
user with the option to record video only or audio only.

B. Provide the user with the capability to manually turn the power on and off as
necessaty. '

Wireless Link (optional)

The unit may use a wireless link to connect the camera to the recorder, recorder to
another device, combination camera/recorder to another device or be used to download
the evidence. The wireless link must have the following features:

A. Use a secure digital connection.

B. Wireless link can be used to play back a locally stored event on the recorder or
store the media to a remote location such as secure Cloud storage,

€. FCC Type acceptable under 47 CFR Part 15 (relating to radio frequency devices).

" The State Police, under the authority of 18 Pa.C.S. §§ 5704(16)(ii)}(C) and 5706(b)(4), -
has approved for use, until the next comprehensive list is published, subject to interim
amendment, the following list of approved non-vehicle-mounted mobile video recording
systems which meet the minimum equipment standards in this notice.

AXON Body Mobile Video Recorder, TASER, Scottsdale, AZ
AXON Flex Mobile Video Recorder, TASER, Scottsdale, AZ
FIRST Vu, Digital Ally, Lenexa, KS

http://'www,pabulletin.com/secure/datafvol45/45-35/1613 . html 6/14/2016
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FIRST Vu HD, Digital Ally, Lenexa, KS

LE 3 Mobile Video Recorder, VIEVU, Seattle, WA
BODYCAM BC-100, PRO-VISION, Bytron Center, MI
Prima Facie, Safety Vision LLC Houston, TX

Conducted Elecirical Weapons with integrated Mobile Video Recording Systems

Notwithstanding any other standards or requirements contained in this notice,
conducted electrical weapons equipped with integrated mobile video recording systems
are only required to meet the following minimum specifications: :

A. Be capable of recording audio and video simultaneously, but may also provide the
user with the option to record video only or audio only.

B. Be capable of having the audio video recording extracted from the conducted
electrical weapon by means of downloading or by the removal of a media storage device.

Nothing in this notice probibits the authorized use of a mobile video recording system
that is not specifically identified if the mobile video recording system otherwise meets
the equipment standards in this notice. Moreover, mobile video recording systems that
are not activated to record oral communications or do not have an oral recording
capability need not meet the equipment standards in this notice. Manufacturers may
submit equipment to be added to the list by contacting the State Police, Bureau of Patrol

%&mmmmmmmﬁmei
considered. Proof of current sales and delivery of the specified equipment over the past 6
months must be provided, in writing, referencing current customers with contacts and
phone numbers for vetification. When requested by the Bureau, the manufacturer/bidder
must furnish a complete working system installed in a vehicle for inspection within 30
days,

Comments, suggestions or questions should be directed to the State Police, Bureau of
Patrol, Department Headquarters, 1800 Elmerton Avenue, Harrisburg, PA 17110.

COLONEL TYREE C. BLOCKER,
Acting Conmmissioner

[Pa.B. Doc. No. 15-1613. Filed for public inspection Angust 28, 2015, 9:00 a.m.]

No part of the information on this site may be reproduced for profit or sold for profit.

This material has been drawn directly from the official Pennsylvania Bulletin full text
database. Due to the limitations of HTML or differences in display capabilities of
different browsers, this version may differ slightly from the official printed version,
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Young, Joshua

From: Meeks, Nolan

Sent: Tuesday, June 14, 2016 1:48 PM

To: Young, Joshua

Cc ‘winterspringfarm®@icloud.com’; Rozier, William A; Holley, Melissa K
Subject: RE: Diveglia v. Pennsylvania State Police: OOR Dkt 2016-0923
Attachments: Diveglia v. PSP Response and Affidavits - 2016-0923 pdf

Dear Appeals Officer Young:

Attached please find PSP’s submission in the above-referenced appeal. Thank you for your consideration of this matter.
Respectfully,

Nolan B. Meeks | Assistant Counsel for Pennsylvania State Police
Governor's Office of General Counsel

1800 Elmerton Avenue

Harrisburg, PA 17110

Direct: (717) 346-1718 [Cell: (717) 409-2484] Fax; (717) 772-2883

nomeeks@pa.gov | www.ogc.state.pa.us | www.nsp.state.pa.us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT _

The information transmitted is intended only for the person or entity to whom it is addressed and may contain confidential

and/or privileged material. Any use of this information other than by the intended recipient is prohibited. If you receive this
message in error, please send a reply e-mail to the sender and delete the material from any and all computers. Unintended
transmissions shall not constitute waiver of the attorney-client or any other privilege.

. From: Young, Joshua
Sent: Tuesday, June 07, 2016 10:15 AM
To: Meeks, Nolan
Cc: winterspringfarm@icloud.com; Rozier, William A
Subject: FW: Diveglia v. Pennsylvania State Police: OOR Dkt 2016-0923

Dear Attorney Meeks:

Thank you for your e-mail, a copy of which is included below for ease of reference by the Requester. Your request for an
extension of the party submission deadline is granted, and the record in this matter will remain open until the end of the
day (11:59:59 p.m.) on June 14, 2016. Please be sure to copy the Requester on all future correspondence in this matter.

Very truly yours,

. Joshua T. Young ] Attorney

- Office of Open Records

Commonwealth Keystone Building

400 North St., Plaza Level

Harrisburg, PA 17120-0225

(717).348-9903 | hitp://openrecords.pa.gov

joshyoung@pa.gov | B0penRecordsPA

Confidentiality Notice: This electronic communtcation is privileged and confidential and is intended only for the party to whom it is addressad. If
recelved tn error, please return to sender.

1



From: Meeks, Nolan

Sent; Tuesday, June 07, 2016 8:38 AM

To: Young, Joshua

Cc: Rozier, William A; Holley, Melissa K

Subject: Diveglia v. Pennsylvania State Police: OOR Dkt 2016-0923

Dear Appeals Officer Young:

| am writing to request a one week extension of time to provide PSP’s submission in this case, making PSP’s submission
due Tuesday, June 14, 2016. [ note that the Requester has provided the OOR with an additional 30 days fo issue its Final
Determination. Thank you for your consideration of this request.

Thank you,

Nolan B. Meeks | Assistant Counsel for Pennsylvania State Police
Governor's Office of General Counsel

1800 Elmerton Avenue

Harrisburg, PA 17110

Direct: (717} 346-1718 [Cell: (717) 409-2484| Fax: (717) 772-2883

nomeeks@pa.gov | www.ogc.state.pa.us | www.psp.state.pa.us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION
ATTORNEY WORK PRODUCT

The information transmitted is intended only for the person or entity to whom it is addressed and may contain confidential

and/or privileged material. Any use of this information other than by the intended recipient is prohibited. If you receive this
message in error, please send a reply e-mail to the sender and delete the material from any and all computers. Unintended
transmissions shall not constitute waiver of the attorney-client or any other privilege.







Young, Joshua

From: Young, Joshua

Sent: ‘ Wednesday, July 13, 2016 10:49 AM
To: ‘winterspringfarm@icloud.com'

Cc: Meeks, Nolan; Rozier, William A
Subject: re: Diveglia v. PSP; AP 2016-0923

Dear Ms. Diveglia:

| write to request an indefinite extension of time to issue the Final Determination in the above-referenced Right-to-
Know matter for the purpose of conducting an in camera inspection of records withheld by PSP. At your earliest
convenience, please confirm whether you will agree to the requested extension.

Thank you for your kind attention to this matter.

Very truly yours,

Joshua T. Young | Attorney

Office of Open Records

' Commonwealth Keystone Building

400 North St., Piaza Leve!

Harrisburg, PA 17120-0225 ) ;
———— {717 346-9903 | hitpHlopenrecordsspagety————M8 MMM M MMM

joshyouno@pa.goy | @OgenRecordslﬁA

Confidentiality Netice: This electronic communication is privileged and confidential and s intended only for the party to whom it is addressed. If
received in error, please return to sender,






Young, Joshua

From: Cynthia Diveglia <winterspringfarm@icloud.com>
Sent: Thursday, July 14, 2016 1:23 PM

To: Young, Joshua

Cc Meeks, Nolan; Rozier, William A; Cindy Diveglia
Subject: Re: Diveglia v. PSP; AP 2016-0923

Dear Msr. Young, Meeks, and Rozier,

1 do not agree to an extension of time to issue a Final Determination on my request, based upon the information
that you have provided. If you feel you can provide additional information for my reconsideration, please do.
Cindy Diveglia

On Jul 13, 2016, at 1:45 PM, Young, Joshua <joshyoung(@pa.gov> wrote:

Dear Ms. Diveglia:

Thank you for your e-mail, a copy of which is included below for ease of reference by Attorney

Meeks. The OOR has requested an indefinite extension of time to issue its Final Determination in this
matter because access to similar records as those at issue in the above-referenced appeal is currently
being litigated before the Pennsylvania Supreme Court. Additionally, an enforcement action has been
filed in the Commonwealth Court with respect to the OOR’s ability to receive dash/body camera video
recordings for in camera review. We do not believe that either of these actions will be resolved prior to

September 2, 2016. Therefore, please confirm whether you will agree To an extension [ater than
September 2, 2016, or to the indefinite extension initially requested by the OOR.

As always, please be sure to copy opposing counsel on all future correspondence in this matter.

Very truly yours,

<image001.jpg>Joshua T. Young |Attomney
Office of Open Records
Commonwealth Keystone Building
400 North St,, Plaza Level
Harrisburg, PA 17120-0225
(717) 348-9903 | hitp:/fopenrecords.pa.gov
joshycunc@pa.qgov | @OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to whom it
is addressed. If recelved In error, please return to sender.

From: Cynthia Diveglia [mailto:winterspringfarm@icloud.com]
Sent: Wednesday, July 13, 2016 1:32 PM

To: Young, Joshua

Subject: Re: Diveglia v. PSP; AP 2016-0923

Dear Atty. Young,

I apologize for not understanding your policy, however, I have some time constraints on my end
which was the purpose of this request. Could you please see if you could possibly have the
requested information to me by September 2, 2016? Thank you for your kind cooperation.
Cindy Diveglia




On Jul 13, 2016, at 11:53 AM, Young, Joshua <joshyoung(@pa.gov> wrote:
Dear Ms. Diveglia:

Thank you for your e-mail. It is the Office of Open Records’ {“OOR”) general practice to
seek an indefinite extension of time 1o issue its Final Determination when in

camera inspection of records is necessary, given the time needed to gather and review
the records and prepare the Final Determination. Many requesters grant the OOR an
indefinite extension; however, in the past, we have had some requesters grant the OOR
a ninety-day extension of time with the possibility of future extensions, if

needed. Would you be willing to grant the OOR a ninety-day extension of time to issue
the Final Determination?

Thank you for your kind attention to this matter.

Very truly yours,

<image001.jpg>Joshua T. Young | Attorney
Office of Open Records
Commonwealth Keystone Building
400 North St., Plaza Level
Harrisburg, PA 17120-0225
(717) 346-9903 | http:/opensecords.pa.qov
joshyouna@pa.qov | @O0penRecordsPA

Confagenta N0 cer s 2ectriiC Co a 4]
the party to whom it ts addressed. If received in error, ptease return to sender,

From: Cynthia Diveglia [mailto:winterspringfarm@icloud.com]

Sent: Wednesday, July 13, 2016 11:03 AM
To: Young, Joshua

Cc: Meeks, Nolan; Rozier, William A
Subject: Re: Diveglia v, PSP; AP 2016-0923

Dear Atty, Young.

Is it possible to tighten up this request just a bit as “indefinite” is a bit
broad. Could we say 30 days, or 45 days? If there is a reason I am certainly
willing to listen to that reasoning, as T am fully willing to cooperate and be
flexible in the interest of justice.

Cindy Diveglia

On Jul 13, 2016, at 10:49 AM, Young, Joshua
<joshyoung@pa.gov> wrote:

Dear Ms. Diveglia:

| write to request an indefinite extension of time to issue the Final
Determination in the above-referenced Right-to-Know matter for the
purpose of conducting anin camera inspection of records withheld by
PSP. At your earliest convenience, please confirm whether you wili
agree to the requested extension.

Thank you for your kind attention to this matter.
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Very truly yours,

<image001.jpg>Joshua T. Young | Attorney
Office of Open Records
Commonwealth Keystone Building
400 North St., Plaza Level
Harrisburg, PA 17120-0225
(717) 346-9903 | http://openrecords.pa.gov
jeshyoung@pa.gov | @OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is
Intended anly for the party to whom it is addressed. If received in error, please return to
sender.







‘pennsylvania

OFFICE OF OPEN RECORDS

DECISION IN LIEU OF FINAL DETERMINATION

IN THE MATTER OF

CYNTHIA DIVEGLIA,
Requester '

V. : Docket No.: AP 2016-0923

PENNSYLVANIA STATE POLICE,
Respondent

INTRODUCTION

Cynthia Diveglia (“Requester”) submitted a request (“Request”) to the Pennsylvania State
Police (“PSP”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 ef seq., secking
audio and video recordings associated with a particular PSP incident report. The PSP denied the
Request, citing the erminal History Record Information Act (“CHRIA”), 18 Pa.C.S. §§ 9101 et
seq., and stating that the records relate to a criminal investigation. The Requester appealed to the
Office of Open Records (“OOR™). As the Requester declined to agréc té an extension of time for
the OOR to issue a final determination in this matter, the appeal was deemed denied by operation
of law on July 25, 2016.

FACTUAL BACKGROUND
On April 7,. 2016, the Request was filed, sta‘ging as follows:
Complaint incident number # H06-2342590

Request dash cam recording-unedited, from Tpr Isaac C. White's dash cam. The
recording of the traffic stop was made by Cpl. James S. Flanagan, from MVR of
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car #H6-12. The compact disc was secured in the MVR custodial locker. Please
provide an exact duplicate of the recording on a compact disc.

On April 14, 2016, the PSP invoked a thirty-day extension of time to respond to the Request. See
65 P.S. § 67.902(b). OnMay 16, 2016, the PSP denied the Request, citing CHRIA and stating that
the records are related to a criminal investigation, 65 P.S. § 67.708(b)(16).

On May 25, 2016, the Requester appealed to the OOR, challenging the denial and stating
grounds for disclosure. The OOR invited both parties to supplement the record and directed the
PSP to notify any third parties of their ability to participate in the appeal. See 65P.S. § 67.1101 (c).!

On July 13, 2016, the OOR sent correspondence to the parties noting that the records at
issue in this matter are similar to the records at issue in numerous other appeals pending before the

QOR (Collazo v. Pa. State Police, OOR Dkt. AP 2016-0320, Hamill v. Pa. State Police, OOR Dkt,

and Blanchard and the York Daily Record v. Pa. State Police, OOR Dkt, AP 2016-0858). See 65

P.S. § 67.1101(b)(1). In these cases, the OOR ordered the PSP to produce the requested records
for in camém review; however, the PSP declined to provide the records to the OOR. The
requesters agreed to an extension of time so that the OOR could obtain a court order directing the
PSP to produce the records for in camera review,

Likewise, the OOR asked the Requester to agree to an extension so that the OOR could
conduct an in camera review of the requested audio/video recording and, if necessary, obtain a
court order directing the PSP to produce the recording to the OOR for in camera review. On July
13, 2016, the Requester declined to grant the OOR an indefinite extension of time to issue the {inal

determination, but offered the possibility of extending the deadline to September 2, 2016. By

-1 On her appeal form, the Requester granted the OOR an additional thirty days to issue the final determination in this

matter, which was due to be issned on or before July 25, 2016.
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correspondence dated the same day, the OOR explained that that the pending court actions before
the Pennsylvania Supreme Court? and the Commonwealth Court? wére unlikely to be resolved
before September 2, 2016, As a result, the OOR again requested an indefinite extension of time
to issue the final determination on this matter, On July 14, 2016, the Requester declined to grant
the OOR any extension of time to issue its final determination.
LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWB Yankees L.L.C. v.
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is
“designed to promote aceess to official government information in order to prohibit secrets,

scrutinize the actions of public officials and make public officials accountable for their

actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw: Ct. 2010), aff’d 75
A.3d 453 (Pa. 2013).

The OOR 1is authorized to hear appeals for all Commonwealth and local agencies. See 65
P.S. § 67.503(a). An appeals officer is required “to review all information filed relating to the
request.” 65 P.S. § 67.1102(a)(2).

The PSP is a Commonwealth agency subject to the RTKL that is required to disclose public
records. 65P.S. § 67.301. Records in possession of a Commonwealth agency are presumed public
unless exempt under the RTKL or other law or protected by a privilege, judicial order or
decree. See 65 P.S. § 67.305. Upon receipt of a request, an agency is required to assess whether

a record requested is within its possession, custody or control and respond within five business

% Pa, State Police v. Michelle Grove, 119 A.3d 1102 (Pa, Commw. Ct, 2015), appeal granted, 133 A.3d 282 (Pa. 2016)
(“Grove I'); Pa. State Police v. Cusey Grove, No. 1646 C.D. 2014, 2015 Pa. Commw. Unpub. LEXIS 714 (Pa.
Commw, Ct. Sept. 28, 2015), appeal pending 801 MAL 2015 (“Grove 1I™),

4370 M.D. 2016 (Pa. Commw. Ct. 2016)




dayé. 65 P.S. § 67.901. An agency bears the burden of proving the applicability of any cited
exemptions. See 65 P.S. § 67.708(b).

“Under the RTKL, OOR is charged with developing anlevidentiary record before its
appeals officers to ensure mcaﬁingful appellate review.” Twp. of Worcester v. Office of Open
Records, 129 A.3d 44, 57 (Pa. Commw. Ct. 2016) (citing Pa. Dep 't of Educ. v. Bagwell, 114 A.3d
1113 (Pa. Commw. Ct. 2015)). The RTKI. mandates that the OOR issue final determinations
“within 30 days of [its] receipt of the appeal” unless “the requester agrees otherwise.” See 65 P.S.
§ 67.1101(b)(1). Under the RTKL, only a requester has the power to extend the deadline for
issuing final deferminations, and, “[i]f the appeals officer fails to issue a final determination within
30 days, the appeal is deemed denied.” See 65 P.S. § 67.1101(b).

The records at issue are similar to numerous other appeals currently pending before the

OOR (Collazo, Hamill, Schillinger, and Blanchard) and involve the same agency (the PSP).
Because the PSP declined to provide similar records for the OOR’s in camera review in Collazo,
Hamill, Schillinger, and Blanchard, the OOR sought an extension of time to issue the final
determination in this matter from the Requester so that the OOR could order in camera review
and, if necessary, pursue an enforcement action against the PSP related to its in camera order. The
Requester initially declined the OOR’s request. In the interest of developing the evidentiary record
before the OOR in order to “ensure meaningful appellate review” and because of the similarities
between this appeal and the other appeals pending before the OOR, the OOR again asked the
Requester to agree to an extension of time. After some discussion, the Requester again declined

to agree to an extension.



Because the OOR has been unable to develop the evidentiary record before it, the QOR
declines to issue a final determination in this matter. As a result, this appeal was deemed denied
by operation of law on July 25,2016, See 65 P.S. § 67.1101(b)(2).

As the OOR has not issued a final determinat?_on concerning the accessibility of the
records at issue in this matter, the deemed denial of this appeal does not prejudice or otherwise
affect the accessibility of the records requested here.

CONCLUSION

The Requester’s appeal was deemed denied by operation of law, and the PSP is not
required to take any further action. Within thirty days of July 25, 2016, any party may appeal to
tﬁe Commonwealth Court, 65 P.S. § 67.1301(a). All parties must be served with notice of the

appeal. The OOR also shall be served notice and have an opportunity to respond as per Section

1303 of the RTKL. However, the OOR is not a proper party to any appeal and should not be
named as a party.* This Decislon In Lieu of Final Determination shall be placed on the OOR

website at; hitp://opentecords.pa.gov.

ISSUED AND MAILED: July 26, 2016
W=

JOSHUA T. YOUNG, ESQ.

APPEALS OFFICER

Sent to:  Cynthia Diveglia (via e-mail only);
Nolan Meeks, Esq. (via e-mail only);
William Rozier (via e-mail only)

4 Padgett v, Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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