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OFFICE OF OPEN RECORDS

October 19, 2016

HAND DELIVERED

Michael Krimmel, Esq.
Chief Clerk A
Commeonwealth Court of Pennsylvania . T
Pennsylvania Judicial Center RS
601 Commonwealth Avenue, Suite 4500
 Harrisburg, PA  17106-2575

L2 130 6!

21 0l

RE: Submission of Supplemental Record in:
Kendra Smith on behalf of Smith Butz, LLC v.
Pennsylvania Department of Environmental Protection,

No. 1431 CD 2016

Dear Mr. Krimmel:

Pursuant to Pé.R.A.P. 1951(b), I am submitting the following documents designated as
Exhibit F 1 and 2 to supplement the Office of Open Records’ Certified Record in the
above-mentioned matter, which was filed with the Court on October 11, 2016. - '

1. The Aﬁpeal filed by Kendra L. Smith received by the Office of Open Records on
March 29, 2016 and docketed as AP 2016-0606.

2, 'Ofﬁcia-l Notice of Appeal dated March 30, 2016, sent to both parties advising
them of the docket number and identifying the Appeals Officer for the matter.

Please feel free to contact us for any reason in connection with this matter.

Sincerely,

’ Charles Rees ];?;rown
Chief Counsel:

Attachments .

Kendra Smith, Esq., Smith Butz, LLC (Requester)
Roy W. Amnold, Esq. for Dept. of Environmental Protection (Agency)

cc:

Commonwealth Keystone Building | 400 North Street, 4th Fioor_ | Harrisburg, PA 17126-0225 | 717.346.9903% | F 717.425.5343 | http://openrecords.pa.gov




INTHE COMMONWEALTH COURT OF PENNSYLVANIA

KENDRA SMITH on behalf of
SMITH BUTZ, LLC,
Petitioner

v. : No. 1431 CD 2016
PENNSYLVANIA DEPARTMENT OF :

ENVIRONMENTAL PROTECTION,
Respondent

(102 130 6l

Zi 0}

' CERTIFICATION OF SUPPLEMENTAL RECORD

I hereby certify the contents of the record transmitted with this Supplemental
Certification of Record pursuant to Pa.R.A.P. 1952 in Kendra Smith on behalf of Smith
Butz, LLC v. Pennsylvania Department of Environmental Protection, OOR Dkts, 2016 —

0587 AND 2016-0602 through 2016-0607, consolidated as OOR Dkt. 2016-0587 which
are the subject of this appeal.

The record transmitted with this certification is generated entirely from the Office of
Open Records:database. It is our practice to scan in each and every document submitted
in an appeal. Thus, no originals are being transmitted to this Court.

Also, my signature on this Certification of Record and on all other correspondence
directed to the Commonwealth Court in connection with this matter may be electronic

and not original. I hereby certify that this is my true and correct signature and that I have
approved the use thereof for these purposes.

%

Yy
‘ C‘,.“:(,? o

Erik Armneson, Executive Director
Office of Open Records
Commonwealth Keystone Building
i 400 North Street, Plaza Level
Harrisburg, PA 17120-0225
Phone: (717) 346-9903; Fax: (717) 425-5343
E-mail: OpenRecords(@pa.gov

Dated: October 19, 2016
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INTHE COMMONWEALTH COURT OF PENNSYLVANIA

KENDRA SMITH on behalf of
SMITH BUTZ, LLC,
-Petitioner

V. : : No. 1431 CD 2016
PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,
.Respondent

CERTIFICATE OF SERVICE

I here‘tiy certify that I have served a true and correct copy of the Supplemental
Certified Recc;’id upon the following by First Class Mail, pre-paid or by e-mail at the e-

mail address list below:

Kendra L. Smith, Esquire Jacqueline Conforti Barnett, Esquire
Smith Butz, LLC Pennsylvania Department of

125 Technology Drive, Suite 202 Environmental Protection

Bailey Center I, Southpointe ' 9™ Floor, Rachel Carson Building
Canonsburg, PA 15317 400 Market Street
klsmith{@smithbutzlaw.com Harrisburg, PA 17105

jacgbarnet(@pa.ogov

Roy W. Arnold, Esquire
Caitlin R. Garber, Esquire
Reed Smith LLP

225 Fifth Avenue, Suite 1200
Pittsburgh, PA*15222
rarnold@reedsmith.com

cearber@reedsmith.com /@C L g&[ 7L ,),_7'<

Faith Henry, Adninistrativé Officer
Office of Open Records
/ Commonwealth Keystone Building
¥ 400 North Street, Plaza Level
‘ Harrisburg, PA 17120-0225
Phone: (717) 346-9903
. Fax: (717) 425-5343
Dated: October 19, 2016 E-mail: fahenrv(@pa.gov

q




INTI—IE COMMONWEALTH COURT OF PENNSYLVANIA

KENDRA SMITII on behalf of
SMITH BUTZ, LLC,
Petitioner

V. : No. 1431 CD 2016
PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,
Respondent

SUPPLEMENTAL CERTIFIED RECORD

Charles Rees Brown

Chief Counsel

Commonwealth of Pennsylvania
Office of Open Records
Commonwealth Keystone Building
400 North Street - Plaza Level
Harrisburg, PA 17120-0225

Phone: (717) 346-9903

Fax: (717) 425-5343

E-mail: Charlebrow(@pa.gov

October 19, 2016
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INV_:.THE COMMONWEALTH COURT OF PENNSYLVANIA

KENDRA SMITH on behalf of
'SMITH BUTZ, LLC,
-Petitioner

V. :, : No. 1431 CD 2016
PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,
‘Respondent

TABLE OF CONTENTS
RECORD

OOR Consolidated Docket AP 2016-0587,
Exhibit F of Certified Record in 1431 CD 2016

1. The Appeal filed by Kendra L. Smith received by the Office of Open Records on
March 29, 2016 and docketed as AP 2016-0606.

2. Ofﬁciai. Notice of Appeal dated March 30, 2016, sent to both parties advising
them of the docket number and identifying the Appeals Officer for the matter.
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pennsylvania

OFFICE OF OPEN RECORDS |

RIGHT-TO-KNOW LAW (“RTKL™)
APPEAL OF DENIAL, PARTIAL DENIAL, OR DEEMED DENIAIL

Office of Open Records (“OO0R”) _ Commonwealth Keystone Building
Email: openrecordsiipa gov 400 North St., 4th Floor
Fax: (717) 425-5343 Harrisburg, PA 17120-0225

Today’s Date: March 29, 2018

Requester Name(s): Kendra L. Smith, Esaq,
Address/City/State/Zip: 125 Technology Drive, Suite 202, Bailey Center |, Canonsburg, PA 15317

Email: Klsmith@smithbutziaw.com Phone/Fax: 724-745-5121 ] 124-745-5125

Request Submitted to Agency Via: [Email [IMail DFax [Jm-person (check only one)
Date of Request; February 1, 2016 Date of Response: March 9, 2016 [Icheek ifno response

Name of Agency: F€nnsylvania Department of Environmental Protection - Southcentral Region

Address/City/State/Zip: 808 Efmerton Avenue, Harrisburg, PA 17110

Email: N-A Phone/Fax: 717-705-4704 / 717-705-4830

Name & Title of Person Who Denied Request (jf any): Robert E. Conrad, Assistant Regicnal Director

I was denied access to the following records (REQUIRED. Use additional pages if necessary): 1681of
responsive records were withheld and the records provided were heavily redacted. The Position

Statement attached hereto outlines the denial in greater detail.

I requested the listed records from the Agency named above. By signing below, I am appealing the Agency’s
denial, partial denial, or deemed denial because the requested records are public records in the possession,
custody or control of the Agency; the records do not qualify for any exemptions under § 708 of the RTKL,
are not protected by a privilege, and are not exempt under any Federal or State law or regulation; and the
request was sufficiently specific.

1 am also appealing for the foilowing reasons (Optional. Use additional pages if necessary): See the

attached Position Statement.

[¥]t have attached a copy of my request for records. (REQUIRED)

[ have attached a copy of all responses from the Agency regarding my request. (REQUIRED)
.] have attached any letters or notices extending the Agency’s hme to respond to my request.
R hereby agree to permit the OOR an additional 30 days to issue a final order.

, DI am interested in resolving this issue through OOR mediation. This stays the initial OOR deadline for
the issuance of a final determination. If mediation is unsuccessful, the OOR has 30 days from the
conctusion of the mediation process to issue a fipal determination.

Respectfully submitted,

) (SIGNATURE REQUIRED)

You should provide the Agency with agopy of this form and any documents you submit to the QOR.
OOR Appeal Form — Revised Jamary 4, 2016




n.??w DEPARTMENT QOF ENVIRDNMENTAL
E PROTECTION

'

DEP Right-to-Know Law Record Request Form

Business Hours:  8:00 am - 4:30 pm (RTK requests received after 4:30 pm are corsidered received the next business day)

Mail to: DEP Open Records Officer ("“AORQ"), DEP/BOS, PO Box 8473, Harrisburg, PA 17105-8473.
Or Fax to: 717-705-8023 .

Or Email to! EP.DEP-RTK@pa.govy  *Requestsent to any other email will not be deemed a RTKL request.
Contact: 717-787-2043

Name of Requestor (or Anonymous):  Kendra L. Smith, Eq.

Name of Company {or N/A): Smith Butz, LLC

Requestor's Street Address: 125 Technology Diive, Suite 202, Bailey Center |
Requestor's Cliy/State/Zip Code: Caronshburg, PA 15317

Requestor's Telephone Number: (724) 745-5121

Requestor's Emall Address: kistrith@smithbuzlaw,com

Records heing requested (please sufficiently describe the record(s) requested so that they are identfiable to Department stafi.):

Core Laborataries din/a Protechnics, Division of Core Laboratories, LP

Name of Individual / Company for records being requested {including former names)

Yeager Drill Site

Facility Name for requested records (if different than Company Name)

McAdams Road, Washington, PA 15301

Street Address (including Zip cods)

Whashington

County(ies)

Amwe[i

Muricipality{ies)

Additional information to assist with search and retrieval of responsive records (e.g. permit no.{s); dates or imeframe of records
requested; programs of interest, geographic area):

| please see, "Attachment 1," atiached hereto.

p—————

FORM OF RECORD PRODUCTION — check appropriate response:
REQUESTING FILE REVIEW ACCESS:

Seeking access, review and self copying of records is at a reduced cost of $.15 per page. []ves ¥ NO
REQUESTING DUPLICATION AND MAILING RECORDS:
Agency copying of records is ata cost of $.25 per page E YES Ej NO
REQUESTING CERTIFICATION OF RECORDS:

1 ves

[WANT DEP TO CERTIFY RECORDS (AT A COST OF $5.00 PER REQUEST):




PENNSYLVANIA — OFFICE OF OPEN RECORDS
RIGHT-TO-KNOW REQUEST

“ATTACHMENT 17

Any and all approvals, permits, licenses/licensares, applications for permits and/or licenses,
reciprocity letters, reciprocity licenses, reciprocity agreements and/or reciprocity arrangeiments,
including, but not limited to all licenses issued by the Pennsylvania Department of
Environmental Protection (“PA DEP”) to Core T.aboratories d/b/a Protechnics, Division of Core
Laboratories, LP (hereinafier, “Protechnics™) for use, storage and possession of radioactive
materials and/or other licensed material Additionally, this request seeks anmy and all
investigation reports, Notices of Violation(s), Consent Order and Agreement(s) issued to
Protechnics by the PA DEP and/or between Protechnics and the PA DEP for any and all work or
services performed by Protechnics at any natural gas well site in the Commonwealth of
Pennsylvania. Included in this request is a request for copies of all Notices of Violation issued
by the PA DEP to Protechnics, including but not Jimited to Notices of Violation dated 06/1 5/10,
01/28/10, 11/26/13, 09/13/13 and 10/14/13, Violation Numbers 677913, 677915, 677914,
682834, 682833, 682829, 682835 and all corresponding inspection reports, field notes and other
related writings. Further, this request seeks any and all Consent Order and Agreements between
the PA DEP and Protechnics, including, but not limifed to, Consent Orders and Agreemenis
dated November 2, 2013 and November 2, 2010.

Additionally, this request includes a request for copies of all enforcement activity taken by the
PA DEP against Protechnics, including but not limited to Enforcement ID Number 305057,
250202 and 263973, as well as all inspection reports completed by the PA DEP regarding
Protechnics, inclnding, but not imited to, Inspection ID Numbers 1891418, 1919964, 2147772,
2204156 and 2221258,

This request further seeks any and all Radioactive Tracer Well Site Agreements made between
Protechnics and any well site operator(s) for each and every well traced in the Commonwealth of
Pennsylvania that is or was submitted to the PA DEP, including, but not limited to, the April 7,
7013 Radioactive Tracer Well Site Agreement between Protechnics and a well operator.

* Tn addition to the above, this request seeks any and all notifications submitted to the PA DEP by
Protechnics or the associated operator or subcontractor regarding Protechnics confirmation that
licensed material, including, but not limited to, radioactive material, was returned to the surface
at any well site in which Protechnics operated/performed work or services in the Commonwealth
of Pennsylvania. '

Additionally, this request seeks any and all documents, correspondence, e-mails and any other
communication(s) between Protechnics and the PA DEP and/or Range Resources and the PA
DEP regarding Protechnics and any and all work/services performed in the Commonwealth of
Permsylvania by Protechnics. ‘

Further, this request seeks any and all MSDS/SDS (material data safety sheets and safety data
sheets) in the possession of the PA DEP regarding any and all products wiilized by Protechnics at

Page 1 cf 2



any well site in Pennsylvania, including, but not limited to, all MSDS/SDS for Protechnics i
Radioactive Tracer Products, as well as any and all Chemical ¥rac Tracer (“CFT”) products, ’*
including, but not limited to, CFT 1000, CFT 1100, CFT 1200, CFT 1300, CFT 2000, CFT 2100,

CFT 1900, CFT 1700. :
s |

Page 2 of 2



'pennsylvania

DEPARTMENT OF ENVIRONMENTAL PROTECTION
SOUTHCENTRAL REGIONAL OFFICE

March 9, 2016

UPS Tracking: 121696310399852106

Kendra L. Smith, Esquire

Smith Butz, LLC

125 Technology Drive, Suite 202, Bailey Center 1
Canonsburg, PA 15317

Re: Right-to-Know Request Numbers: 1400-16-071 (CO), 4100-16-0027 (SE), 4200-16-023
(NE), 4300-16-019 (SC), 4400-16-010 (NC), 4500-16-018 (SW), 4600-16-029 (NW)

Dear Aftorney Smith:

On February 1, 2016, the open-records officer of the Department of Environmental Protection
{Department) received your written request for records and assigned it the tracking numbers
listed abave. Due to the nature of this request it was assigned to the Department’s Central Office
(CO), and the Southeast (SE), Northeast (NE), Southcentral (SC), Northeentral (NC}, Southwest
(SW), and Narthwest (NW) Regional Offices.

For purposes of this letter, the Department’s SC Regional Office is responding on its own behalf
as to your request under the Pennsylvania Right-to-Know Law, 65 P.8. §§ 67.101-67.3104
(RTKL). You will receive final correspondence under separate cover from the other assigned
offices.

You requested records for Core Laboratories d/b/a Protechnics, Division of Core Laboratories,
LP located at the Yeager Drill Site, McAdams Road, Washington, Pennsylvania. You are
seeking:

» Any and all approvals, permits, licenses/licensures, applications for permits and/or
licenses, reciprocity letters, reciprocity licenses, reciprocity agreements and/or reciprocity
arrangements, including, but not limited to all licenses issued by the Department to Core
Lahoratories d/b/a Protechnics, Division of Core Laboratories, LP (hereinafter,
“Protechnics”) for use, storage and possession of radioactive materials and/or other
licensed material, Additionally, this request seeks any and all investigation reports,
Notices of Violation(s), Consent Order and Agreement(s) issued to Protechnics by the
Department and/or between Protechnics and the Department for any and all work or
services performed by Protechnics at any natural gas well site in the Commonwealth of
Pennsylvania. Included in this request is a request for copies of all Notices of Violation
issued by the Department o Protechnics, including but not limited to Notices of Violation
dated June 15, 2010, January 28, 2010, November 26, 2013, September 13, 2013 and
October 14, 2013, Violation Numbers 677913, 677915, 677914, 682834, 682833,
682829, 632835 and all corresponding inspection reports, field notes and other related
writings. Further, this request seeks any and all Consent Order and Agreements between

Southcentral Regional Office

oo Furerien Avkiue | Homishutg, PA. 17110-8200. 1 717,795.4704 | Fax 7177054980 ... ... .
www. dep.pa.qov ‘ .



ta

March ¢, 2016

Kendra L. Smith, Esquire

the Department and Protechnics, including, but not limited to, Consent Orders and
Agreements dated November 2, 2013 and November 2, 2010.

& Copies of all enforcement activity taken by the Department against Protechnics, including
but not limited to Enforcement ID Numbers 305057, 259202 and 263973, as well as all
inspection reports completed by the Department regarding Protechnics, including, but not
limited to, Inspection ID Numbers 1891418, 1919964, 2147772, 2204156 and 2221258,

e Any and all Radioactive Tracer Well Site Agreements made between Protechnics and any
well site operator(s) for each and every well traced in the Commonwealth of
Pennsylvania that is or was submiited to the Department, including, but not limited to, the
April 7, 2013, Radioactive Tracer Well Site Agreement between Protechnics and a well
operator,

»  Any and all notifications submitted to the Department by Protechnics or the associated
operator or subcontractor regarding Protechnics confirmation that licensed material,
including, but not limited to, radicactive material, was refurned to the surface at any well
site in which Protechnics operated/performed work or services in the Commonwealth of
Pennsylvania,

s Any and all documents, correspondence, e-mails and any other communication(s)
between Protechnics and the Department and/or Range Resources and the Depariment
regarding Protechnics and any and all work/services performed in the Commonwealth of
Pennsylvania by Protechnics.

o  Any and all MSDS/SDS (material data safety sheets and safety data sheets) in the
possession of the Department regarding any and all products utilized by Protechnics at
any well site in Pennsylvania, including, but not limited to, all MSDS/SDS for
Protechnics Radioactive Tracer Products, as well as any and all Chemical Frac Tracer
(“CFT™) products, including, but not limited to, CFT 1000, CFT 1100, CFT 1200, CFT
1300, CFT 2600, CFT 2100, CFT 1900, CFT 1700,

By your email of February 3, 2016, to Edward Stokan, Legal Counsel for the Department’s
Southwest Regional Office, you amended your RTKL request to the following:

e  All drill sites in the Commonwealth, including but not limited to the Yeager Drill site as
indicated in attachment 1 of the original request.

A copy of your request, and your modification to the request, are enclosed and incorporated into
this final response.



Kendra L. Smith, Esquire 3 March 9, 2016

An initial response to your request was due on or before February 8, 2016, On February §, 2016,
we notified you that the Department required an additional thirty days, unti! March 9, 2016, to
respond to your request.

Your request is granted in part and denied in part.

For records where your request has been granted, the SC Regional Office has produced 29 pages
of responsive records.

The total cost of fulfilling your request is $10.67 ($7.25 for the cost of duplication of 29 pages of
standard matetial at $.25 per page; and $3.42 for postage),

Please provide payment in this amount to Jesse Klick at the address contained within this letter
by March 30, 2016, Checks are to be payable to the Commonwealth of Pennsylvania and
reference the RTKL request number listed above. Cash or credit cards are not accepted.

Further, please note that failure to pay for records made available in response to a RTKL request
to any exccutive agency will preclude you from obtaining further records from another executive
agency, pursuant to the provisions of section 901 of the RTKL and Section [V (D) of the
Department’s RTKL Policy, as published at:
http//www.dep.pa.gov/Citizens/PublicRecords/Right ToK nowlLaw/Pages/default.aspx#. VobNGx
wo7X4.

Also, if payment is not received and you request the same records again the request may be
considered a disruptive requester under 65 P.S. § 67, 506(a)(1) of the RTKL.

However, a portion of your request is denied, SC Regional Office has withheld 1,681 pages of
material and also provided redacted portions of 24 pages of material.

With respect to those records for which the Department is denying your request, the records are
cither exempt from production under Section 708 of the RTKL, 65 P.S. § 67.708, or protected by
a privilege.

Section 305 of the RTKL provides that records shall not be presumed to be public records if they
are exempt under section 708 or protected by a privilege. 65 P.S. § 67.305(a) and (b). The
withholding and redacting of records are for the following legally permissible reasons:

Reoulatory Preclusion to the Release of Records.

The Department’s regulations pertaining to radiologic health specify that among those records

not available for public inspection are “{a] report of an investigation ... which would disclose the
institution, progress or results of an investigation undertaken by the Department.” 25 Pa. Code §
215.14(2). Under the RTKL, the presumption of en agency record being public does not apply if



Kendra L. Smith, Esquire 4 March 9, 2016

a record is exempt from disclosure under any state law or regulation. 65 P.8. § 67.305(a)(3).
Consequently, the regulatory inability to release inspection reports by the Department’s radiation
protection program and records for the radioactive materials general license registration, removes
approximately 791 pages of responsive records from the RTKL definition of a public record. 65
P.S. § 67.102. Therefore, access to these records is denied due to a regulatory restriction.

Public Safety and Security,

Radioactive materials files cannot be released to the public for public safety and security reasons,
A radioactive materials license, related complaint, incident report, inspection report, any notice
of violation regarding radioactive materials and the company employees’ names and contact
information who manage the radioactive material are exempt from disclosure under multiple
provisions of the RTKL. Disclosing the contents of these records would reveal specific
information pertaining to the nature and location of radioactive materials,

Pursuant to Section 708(b)(2) of the RTKL, a record is exempt from access by a requester if the
record is “maintained by an agency in cannection with the military, homeland security, national
defense, law enforcement or other public safety activity that if disclosed would be reasonably
likely to jeopardize or threaten public safety or preparedness or public protection activity ....”
65 P.S. § 67.708(b)(2).

Furthermore, Section 708(b)(3) of the RTKL provides that a record is exempt from access by a
requester if disclosure of the record “creates a reasonable likelihood of endangering the safety or
the physical security of a building, public utility, resource, [or] infrastructure ...." 65 P.S. §
67.708(b)(3).

The disclosure of a license’s contents, incident report, and any inspection report could
reasonably lead to public safety risks, The license and reports provide detailed information
about the specific location and the security measures taken to protect radioactive materials,
Moreover, radioactive materiats files generally contain information identifying radioactive
source possessed, the quantity or type of source, activity of the source, location of the source,
identity of individuals authorized to have access to or use of the source, and similar sensitive
“formation. Information contained within these files would give a determined adversary the
means to actually do harm to others, '

An individual could utilize the information contained in the license and reports to unlawfully
obtain the radicactive materials for illicit purposes thus creating a major security and health
breach. If an individual with criminal intent obtained these materials or should an individuai re-
publish the information contained within a license and reports which was subsequently obtained
by someone with criminal intent, the public’s health and safety could be severely compromised.



Kendra L. Smith, Esquire 5 March 9, 2016

The SC Regional Office has withheld approximately 1,536 pages of records that would otherwise
be responsive to your request. The information of concern within these records specifically
includes the licensees’ names, license numbers, physical addresses, ProTechnics’ employees’
identities, ProTechnics’ employees’ email addresses, types of sources, activities of sources,
quantities of sources, locations of sources, use of sources or modalities, names of authorized
users, contact names at the site, license-specific information, inspection reports, SC Regional
Office staff who have knowledge of the sources, and documentation of security controls

implemented at the site to prevent unauthorized access to the sources.

Internal, Predecisional Deliberation Fxception.

The Department denies your request to records that reflect its predecisional, internal
deliberations, because such records are exempt from production under the RTKL. 65 P.5. §

67.708(b)(10).

Section 708(b)(10)(i)(A) of the RTKL, states that a Commonwealth ageney can withhold records
that reflect, “The internal, pre-decisional deliberations of an agency, its members, employees or
officials or pre-decisional deliberations between agency mernbers, empioyees or officials and
members, employees or officials of another agency..., contemplated or proposed policy or
course of action of any research, memos or other documents used in the predecisional
deliberations.” 65 D.S. § 67.708(b)(10)(i)(A). According to the language of Section
708(b)(10)(i), protected records must be internal, predecisional, and deliberative, McGowan v.
Dep’t of Envil. Protection, 103 A.3d 374 (Pa. Cmwlth. 2014).

Furthesmore, in addition to protecting records that are internal, predecisional deliberations,
Section 708(b)(10)(i)(A) also protects records that ‘reflect” deliberations, Although "reflect”
is not expressly defined in the RTKL, it was discussed at length by the Commonwealth Court in
Office of the Governor v. Scolforo, 65 A.3d 1095 (Pa. Cmwlth. 2013) (en banc) (Scolforo). The
Court stated: '

[W]e recognize that the General Assembly utilized the specific term "reflect,” 65
P.S. § 67.708(b)(10) (emphasis added), and did not use the term "reveal.” The
term reflect means "mitror” or "show," while the term reveal means "to make
publicly or generally known" or, in other words, "disclose." Webster's Third New
Interrational Dictionary 1908, 1942 (2002), Given the broad meaning of the term
reflect, as opposed to reveal, and the fact that the General Assembly chose the
term reflect when providing for the predecisional deliberative exception, we must
interpret the exceplion as written.

Scolforo, 65 A3d at 1101-1102.

Accordingly, the General Assembly's specific use of the word "reflect” in the internal,
predecisional deliberation exception of the RTKI. signifies that there is no requirement that the



Kendra L, Smith, Esquire 0 March 8, 2016

deliberated course of action be detailed, set forth, or summarized in a record in order to confer
this protection. 65 P.S. § 67.708()(10)(EKA). Thus, a record is protected from disclosure even if
it reflects the agency's deliberations,

Consequently, approximately 201 pages of records are exempted from disclosure because these
records reflect the SC Regional Offices’s internal, predecisional deliberative records or were
relied upon by the SC Regional Office as part of its internal, predecisional deliberative process.
'The records withheld pertain to internal correspondence among Department employees reflecting
the decision making process regarding enforcement actions, draft letters, draft notices of
violations and meeting notes. These records are internal, prior to any final decision, and do not
reflect the final determination of the Department.

Confidential Proprietary Information.

Ta the extent that your request identifies confidential proprietary information, the SC Regienal
Office denies a portian of your request because such records are exempt from disclosure by the
Radiological Health Regulations, 25 Pa, Code § 215.1 ef. seq. and the RTKL,65P.5. §
67.708(b)(11).

Specifically, the SC Regional Office has determined that approximately 128 pages of records
reveal confidential proprietary information and constitute or reveal trade secrets. These
responsive records are exempt pursuant to 25 Pa. Code § 215.14 of the Radiological Health
Regulations, which states:

The following Department records are not available for public inspection, unless
the Department determines that disclosure is in the public interest and is necessary
for the Department to carry out its duties under the act:

(1) Trade secrets or secret industrial processes customarily held in confidence.

(2) A report of investigation, not pertaining to safety and health in industrial
plants, which would disclose the institution, progress or results of an investigation
undertaken by the Department.

(3) Personnel, medical and similar files, the disclosure of which would operate
to the prejudice or impairment of a person’s reputation or persenal safety.

“Confidential proprictary information” is defined under the RTKL as “[cJommercial or financial
information received by an agency: (1) which is privileged or confidential; and (2) the disclosure
‘of which would cause substantial harm to the competitive position of the person that submitted
the information.” 65 P.S, § 67.102,



Kendra I.. Smith, Esquire 7 March 9, 2016

Also, ander the RTKL “trade secrets” is defined as:

Information, including a formula, drawing, pattern, compilation, inchuding &
customer list, program, device, method, technique or process that:

(1) Derives independent economic value, actual or potential, from not
being generally known to and not being readily ascertainable by proper
means by other persons who can obtain economic value from its
disclosure or use; and

{2) Is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy, The term includes data processing software
obtained by an agency under a licensing agreement prohibiting
disclosure.

65P.S. § 67.102.

Specifically, the SC Regional Office has determined that the disclosure of approximately 128
pages, though responsive, would undermine ProTechnics” competitive position in the
marketplace and would reveal a specialized framework that ProTechnics expended substantial

time and money to develop.

Therefore, based on these legal authorities, the SC Regional Office withheld approximately 128
pages of records. These records include patent information and well tracer presentation
information, ‘

Noocriminal Investipation,

The noncriminal investigation exceptions of 65 P.S. §§ 67.708(b)(17)(1) and (ii) exempt from
- disclosure; (1) Complaints submiited to an agency; and (i1) Investigative materials, notes,
correspondence and reports. Section 708(b)(17)(vi}A) through (E) further exempts records,
that, if disclosed, would do one or more of the following:

{A) Revea! the institution, progress or result of an agency

investigation, except the imposition of a fine or civil penalty, the suspension,
modification or revocation of a license, permit, registration, certification or similar
authorization issued by an agency or an executed settlement agreement unless the
agreement is determined to be confidential by a court,

(B) Deprive a person of the right to an impartial adjudication.

(C) Constitute an unwarranted invasion of privacy.

(D) Hinder an agency's ability to secure an administrative or civil sanction.

(E) Endanger the life or physical safety of an individual.

65 P.S. §§ 67.708(b)(1 7)(vi)(A-E).
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Section 305(a) of the Radiation Proteciion Act states:

The department or its duly authorized representatives shall have the power to
enter at all reasonable times with sufficient probable cause upon any public or
privae property, building, premise or place, for the purposes of determining
compliance with this act, any license conditions or any rules, regulations or orders
issued under this act. In the conduct of an investigation, the department or its
duly authorized representatives shall have the authority to conduct tesis,
ingpections or examination of any radi ation source, or of any book, record,
document or other physical evidence related to the use of a radiation source.

35 P.S. § 7110.305(a).

Qection 215.12 of the Radiation Regulations states:

(a) Maintenance af records. Licensees and registrants shall maintain records
under this article and have these records available for inspection by the
Department at permanent sites or facilities of use identified in a license or
registration issued under this article.

(b) Rights of the Depariment. The Department and its agents and employees
will:

(1) Have access to, and require the production of, books, papers, documents
and other records and physical evidence pertinent to a matter under investigation,

(2) Require a registrant or licensee to make reports and furnish information as
the Department may prescribe.

(3) Enter the premises of a licensee or registrant for the purpose of making an
investigation or inspection of radiation sources and the premises and facilities
where radiation sources are used or stored, necessary to ascertain the compliance
or noncompliance with the act and this chapier and to protect health, safety and
the environment.

(c) Inspections and investigations by the Depuartment, The Department, its
employees and agents may conduct inspections and investigations of the facilities
and regulated activities of registrants of radiation-producing machines and
licensees of radioactive material necessary to demonstrate compliance with the act
or this article.
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(d) Additional inspections and investigations. The Department, its employees
and agents may conduct additional follow-up inspections and investigations if
violations of the act or regulations promulgated thereunder were noted at the time

~ of the original inspection, or if a person presents information, or circumstances
arise which give the Department reason to believe that the health and safety ofa
person is threatened or that the act or this article are being violated.”

25 Pa. Code § 215.12

To substantiate the RTKL noncriminal investigation exception under 65 P.S. § 67.708(b)(17), an
agency must demonstrate that a systematic or searching inquiry, a detailed examination, or an
official probe was conducted regarding a noncriminal matter. Dep 't of Envtl. Proteciion v.
Delaware Riverkeeper Nerwork, 113 A.3d 869 (Pa. Cmwith. 2015). Additionally, records
created by the Department, or gathered from outside sources and used as part of its investigation,
are also exempt from disclosure. John v. Dep’t of Envil. Protection, No. AP-2011-0657 (Pa.
0.0.R.D. July 8,2011).

Approximately 20 pages of responsive records include inspection reports prepared by the
Department’s radiation protection program, internal pre-enforcement documents, and reviews of
the radioactive materials general license registration. These records prompted the SC Regional
Office to conduct an official probe at the facility and conduct a detailed examination of the
registration docurnents under the Department’s statutory and regulatory authority within the
Radiation Protection Act, 35 P.S. § 305(a) and Radiation Protection Regulations, 25 Pa. Code §
215.12. Consequently, the disclosure of those reports would reveal the SC Regional Office’s
institution, progress or result of an agency’s investigations pertaining to routine inspections,
noncompliance inspections or complaint-driven inspections, which are conducted within its
statutory authority,

Personal Identification Informéﬁnn.

The RTKL exempts personal identification information from disclosure. 65 P.5. §

67,708(b)(6). Personal identification information includes, but is not limited to a person’s Social
Security number, driver’s license number, personal {inancial information, home, cellular or
personal telephone numbers, personal e-mail addresses, employee number, or other confidentiai
personal identification number.

The SC Regional Office has withheld approximately 230 pages of records that would otherwise
be responsive to your request. The information of concern within these records includes
Department employees’ internal telephone numbers. These records are the records previously
accounted for and also withheld under the “regulatory preclusion” and noneriminal investigation
exception contained within this response.
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Section 708(b)(6)(a) of the RTKL, 65 P.S. § 67.708(b)(6)(2), lists what constitutes personal :
‘dentification information. Based an the types of information listed, it clearly means information i
that is unique to a particular individual or which may be used to identify or isolate an individual ‘
from the general population. It is information which is specific to the individual, not shared in

common with others, and which makes an individual distinguishable from another, Delaware

County v. Schaefer, 45 A.3d 1149, 1153 (Pa. Cmwlth. 2011).

This rationale of telephone numbers being specific to an individual and thus being deemed
personal extends to government-jssued “personal” cellular telephones, as well as assigned
personal telephone extensions. The fact that government business may be discussed over an
employee's government-issued personal cellular telephone does not make that telephone any less
“personal” within the meaning of the RTKL. Office of the Governor v. Raffle, 65 A.3d 1105,
1111 (Pa. Cmwlth, 2013). Personal does not mean that it has 1o involve a public official's
“personal affairs” but that it is personal to that official in carrying out public

responsibilities. City of Philadelphia v, Philadelphia Inquirer, 52 A.3d 456, 461 (Pa. Cmwlth,
2012).

Both government issued telephone numbers and direct desk telephone extensions are clearly
personal to that official for carrying out the duties of Commonwealth employment. The same
analysis applies to government issued personal email messages. Consequently, as personal
identification information, it is appropriate for the Department to withhold these records. See
also Dep't of Public Welfare v. Clofine, 2014 WL 688127 (Pa. Cmwlth. February 20, 2014).

However, you have a right to appeal this response in writing o Executive Directar, Office of
Open Records, Commonwealth Keystone Building, 400 North Street, 4™ Floor, Harrisburg,
Pennsylvania 17120. If you choose to file an appeal you must do so within 15 business days of
the mailing date of this response and send to the OOR:

1) all Department responses;
2) your request; and
3) the reason(s) you believe the Department erred in its response.

Also, the OOR has an appeal form available on the OOR website at:
hitp://www.openrecords, pa.gov/Using-the-RTKL/Pages/RTK L.Forms. aspx# VpOKEBwo7X6

Sincerely,

Robert B, Conrad -

Assistant Regional Director

cc: Craig S. Lambc*zh,r Esquire
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DEPARTMIENT OF EHVIHONMENTAL
PROFTECTION

DEP Right-to-Know Law Record Request Form

Business Hours:  §:00 am - 4:30 pm (RTK requests received after 4:30 pm are considered received Ihe next business day)

Mail fo: DEP Open Records Cfficer ("AORO"), NEPBOS, PO Box 8473, Harisburg, PA 17105-8473.
Or Fax tor 717-705-8023

Or Emnail fo: EP.DEP-RTK@pagoy  *Request sert to any other email will notbe deemad a RTKL request.
Contact: 717-787-2043

Name of Requestar {or Anonymous):  Kendra L. Smith, Esg.

Mame of Company {or NIA) SmithBuiz 11.C

Requestor’s Strest Address: 125 Technology Driva, Suite 202, Bailey Centeri
Requestor’s Clty/State/Zp Code: Canonsburg, PA 18317

Requestor's Telephone Number: (724) 7456-5121

Requestor's Email Address: idsmith@smithbuZaw.com

Records being requested (please suficlenty describa the record(s) requesied so that they are identifiable fo Deparment staff.)

Gore Lahoratories di/a Protechrics, Diviston of Core Laboratories, LP

Nama of ndiidual / Company far reaords being requested {including former rarnes)

Yeager Drili Site

Facility Name for requested records (if difterant than Company Name)

MoAdams Road, Washington, PA 15301

Streel Address (including Zip code)

Washington

Countyfies}

Amwell

Municipality(ies)

Additional information to assist with search and ratrieval of responsive records {e.g. petmit nods); dales ar imeframe of saeords
requested; programs of inferest, gengraphic area).

Please ses, "Attschtnent 1,” attached hereto.

EORM OF RECORD PRODUCTION — check appropriate response;

REQUESTING FILE REVIEW ACCESS:
Seeking access, review and seif copylng of records is at a reduced cost of $.15 per page. 1 ves B4 NO

REQUESTING DUPLICATION AND MAILING RECORDS:
Agency copying of recerds is at a cost of §.25 per page & vEs 1o

REQUESTING CERTIFICATION OF RECORDS:
| WANT DEP TO CERTIFY RECORDS (AT A COST OF $5.00 PER REQUEST}): L1 ves




PENNSYLVANIA — OFFICE OF OPEN RECORDS
RIGHT-TO-KNOW REQUEST

“ATTACHMENT 1”7

Any and all approvals, permits, licenses/licensures, applications for permits and/or licenses,
reciprocity letters, reciprocity licenses, reciprocity agreements and/er reciprocity arrangements,
including, but not limited to all licenses issued by the Pennsylvania Department of
Environmental Protection (“PA DEP”) to Core Laboratories d/bfa Protechnics, Division of Core
Laboratories, LP (hereinafter, “Protechnics”) for use, storage and possession of radicactive
materials and/or other licensed material,  Additionally, this request seeks any and all
investigation reports, Notices of Violation(s), Consent Order and Agreement(s) issued to
Protechnics by the PA DEP and/or between Protechnics and the PA DEP for any and all work or
setvices performed by Protechnics at any natural gas well site in the Commonwealth of
Pennsylvania. Included in this request is a request for copies of all Notices of Violation issued
. by the PA DEP to Protechnics, including but not limited to Notices of Violation dated 06/15/10,
01/28/10, 11/26/13, 09/13/13 and 10/14/13, Violation Numbers 677913, 677915, 677914,
682834, 682833, 682829, 682835 and all corresponding inspection reports, field notes and other
related writings. Further, this request seeks any and all Consent Order and Agreements between
the PA DEP and Protechnics, including, but not Jimited to, Consent Orders and Agreements
dated November 2, 2013 and November 2, 2010.

Additionally, this request includes a request for copies of all enforcement activity taken by the
PA DEP against Protechnics, including but not limited to Enforcement ID Number 305057,
259202 and 263973, as well as all inspection reports completed by the PA DEP regarding
Protechnics, including, but not limited to, Inspection ID Numbers 1891418, 1919964, 2147772,
2204156 and 2221238,

This request further seeks any and all Radicactive Tracer Well Site Agreements made between
protechnics and any well site operator(s) for each and every well traced in the Commeonwealth of
Pennsylvania that is or was submitted to the PA DEP, including, but not limited to, the April 7,
2013 Radioactive Tracer Well Site Agreement between Protechnics and a well operator.

In addition to the above, this request seeks any and all notifications submitted to the PA DEP by
Protechnics or the associated operator or subconiractor regarding Protechnics confirmation that
licensed material, including, but not limited to, radioactive material, was returned to the surface
at any well site in which Protechnics operated/performed work or services in the Commonwealth
of Pennsylvania.

Additionally, this request seeks any and all docurments, correspondence, e-mails and any other
communication(s) between Protechnics and the PA DEP and/or Range Resources and the PA
DEP regarding Protechnics and any and all work/services performed in the Commonwealth of
Pennsylvania by Protechnics.

Farther, this request. seeks any and all MSDS/SDS (material data safety sheets and safety data
sheets) in the possession of the PA DEP regarding any and all products utilized by Protechnics at

Page [ of 2



any well site in Pennsylvania, inchuding, but not limited to, all MSDS/SDS for Protechnics
Radioactive Tracer Products, as well as any and all Chemical Frac Tracer (“CFT”) products,
including, but not limited to, CFT 1000, CFT 1100, CET 1200, CFT 1300, CFT 2000, CFT 2100,
CFT 1900, CFT 1700.

Page 2 of 2



Duke, Alicia

From: Stokan, Edward _
Seht: Wednesday, February 03, 2016 2:58 PM P
To: " EP, Right-ta-Know .
Ce ' Barnett, Jacqueline Conforti (DEP); Cantwell, John

Subject: FW: February 1, 2016 RTKL Request re ProTechnics 1400-16-071, 41.00-16-0027,

4200-16-023, 4300-16-019, 4400-16-010, 4500-16-018, 4600-16-029

From: Kendra L. Smith {maflto:kismith@smithbutzlaw.com]
Sent: Wednesday, February 03, 2016 2:50 PM

To: Stokan, Edward

Subject: RE: February 1, 2016 RTKL Reqguest re Pfo‘i‘ecnn:cs

It is for all drill sites in the Commonwealth Including but not limited to the Yeager Drill site as indicaked in
attachment 1. Thank you,

Kendra L, Smith, Esq.

Smith Butz, LLC

Attorneys at Law

125 Technology Drive, Suite 202
Bailey Center 1, Southpointe
Canonsburg, PA 15317

Phone: (724) 745-5121

Fax: (724) 745-5125

Email: klsmith@smithbutzlaw.com
Web: www.smithbutzlaw.com

CONFIDENTIALITY NOTICE: The information in this email may be confidential and/or privileged. This emall
is intended to be reviewed by anly the individual or organization named above. If you are not the Intended
recipient or an authorized representative of the intended recipient, you are hereby notified that any
review, dissemination or copying of this email and its attachments, if any, or the information contained
herein Is prohibited. If you have received this email in error, piease notify the sender by return ematf and
delete this emall from your system. Thank you,

-------- Original Message --------

Subject: February 1, 2016 RTKL Request re ProTechnics

From: "Stokan, Edward" <estokan@pa.gov>

Date: Wed, February 03, 2016 2:46 pm

To: "klsmith@smithbutzlaw.com” <klsmith@smithbutzlaw.com>

Your February 1, 2016 Right-to-Know Law request indicates that the “Facility name for requested
records” is the “Yeager Drlll Site.”

However, your Attachment 1 indicates that you are seeking responswe records as
to any natural gas well site in the Commonwealth.

Can you please confirm whether you seek records pertaining only to the Yeager
Drill Site or pertaining to ail gas well sites throughout the Cormmmonwealth?
' 1



Edward S. Stokan | Assistant Counsel

Department of Environmental Protection | Office of Chief Counsel
Southwest Regional Office

400 Waterfront Drive | Pittsburgh, PA 15222

Phone: 412.442.4262 | Direct Phone: 412,442.4249 | Fax: 412.442.4274

www.depweb.state.pa.us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION
ATTORNEY WCRK PRORUCT

The informalion transmitted is intended only for the person or entity to whom it is addressed and may coniain
confidential and/or privileged material. Any use of this information other than by the intended recipient is
prohibited. If you receive this message in error, please send a reply s-mail to the sender and dslete the matarial
frorm any and all computers. Uninfended transmissions shall not constitute waiver of the aftorney-client or any

other privilege.,
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'pennsylvania

OEPARTMENT OF ENVIRONMENTAL PROTECTION
RADIATION PROTECTION PROGRAM

May 7,2014

PRIORITY MAIL DELIVERY CONFIRMATION NOC.§

d e Laboratories, LP

Rc: License No.&

- Dear

Brclosed is an executed copy of the Addendum to Paragraphs 3 and 11 of the Consent Order and
Agpreement dated November 2, 2010. Ffyou have any questions, please call me at 717 705.4898.

Sincerely,

\&mﬁ )
Lisa A. Forney, MEP
Compliance Specialist
Radiation Protection Program
Enclosure

Southcentral Regional OFlce | 909 Elmerton Avenus | Harrishurg, paA 17110-8200

717.705.4703] Fax 717.705,4890 www.depweh.state, pa.us

Anted on Recyced Paper (g%



ADDENDUMTO PARAGRAPHS 3 AND 11 OF THE CONSENT ORDER AND

AGREEMENT DATED NOVEMBER 2, 2010 BY AND BETWEEN THE

COMMONWEALTH OF PENNSYLVANIA, DEPARTMENT OF ENVIRONMENTAL

PROTECTION (“DEPARTMENT*) AND PROTECHNICS DIVISION OF CORK,

LABORATORIES, LP ("PROTECHNICS™)

3. Corrective Actions.

a.

ProTechnics shall provide a copy of the revised
Containing  ProTechnics 2 Acknowledgement  Form”
(“Acknowledgement Form”) in . o each Well Owner/Operator who
contracts ProTechnics to conduct a radioactive tracer study within Pennsylvania, The
revised Acknowledgement Form shall supersede the use and submission of the Well Site
Agreement included in the Consent Order and Agreement dated November 2, 2010.

“Instructions for Handling Well Returns

ProTechnies and the Well Owner/Operator shall sign and cornplete an Acknowledgement
Form for each well that is traced in Pennsylvania. Within five business days of
completifig the forf, ProTechnics shall submit a copy to the Department.

Within 14 days of the execution of this Addendum, ProTechnics shall submit a license
amendment request to the Department to amend License include the
submission of the completed Acknowledgement Form within five business days of
signature and completion,

11. Correspondence with ProTechnics. All correspondence with ProTechnics shall be

addressed to:

fait]

)y Division of Core Laboratories, L.P.

And

‘GeneralgZCounsel

ProTechnics shall notify the Department whenever there is a change in its contact person’s
name, tifle or address, Service of any notice or any legal process for any purpose under this
COA, including its enforcement, may be made by mailing a copy by first class mail to the
above address. :

IN WITNESS WHEREOQF, the parties have caused the COA to be executed by their duly authorized
representatives. The undersigned representatives of ProTechnics certify, under penalty of law, as
provided by 18 Pa. CS. § 4904, that they are authorized to execute this COA on behalf of

ProTechnics, that ProTechnics consents to the entry of this COA as an ORDER of the Department,

Pagelof3 -



that ProTechnics hereby knowingly waives any right to a hearing under the statutes referenced in this
COA, and that ProTechnles knowingly waives their right to appeal this COA and the foregoing
Pindings, which rights may be available under Section 4 of the Environmental Hearing Board Act,
the Act of Tuly 13, 1988, P.I.. 530, No. 1988-94, 35 P.S. § 7514; the Administrative Agency Law, 2
Pa. C.S. § 1039a) and Chapters SA and 74, or any other provision of law.

FOR PROTECHNICS DIVISION OF FOR THE COMMONWEALTH OF PENNSYLVANI
CORE LABORATORIES, LP: DEPARTMENT OF ENVIRONMENTAL
- PROTECTION:

. - '-'fj“' -
B .-"" T ) I
/A“Z A ool ’f;ﬁ,f/é‘ ,,f :f (;'f

¢ RobertM, Zaccana Date
Radiation Protection
Program

WWW ey
Stevan Kip Portman . Date
© Asgistant Counsel
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April 2014 (Rev. )

Instructions for Handling Well Returns Containing ProTechnics |
Acknowledgement Form

In some flowback situations, special bandling of flowback materials may be required.

ProTechnics must be notified within 24 hours of well returns containing solids.

ProTechnics will then survey the solids for elevaied gamma readings. If a ProTechnics
survey finds that the level vequires special disposal, the Well Owner/Operator shall eonsul -
with ProTechnics prior to disposing of the waste,

Pleass indicate the pre-decided disposal option that will be utilized in the event of weil returns
requiring special handling: .

[ Option 1: On-site earthen barrier for decay in situ for 3 years.
[_1 Option 2: Temporary onsite tapk storage, then shipment to a licensed disposal facility.

Weli Owner/Operator Name Well Name

Well Permit Number
Well Owner/Operator Address Storage Pit Location

: (Approximate GPS Coordinates ~ Option

1 only)
Owner/Operator Representative ProTechnics Site Supervisor
(Printed Name & Job Title) (Printed Name)
Owner/Operator Representative Date ProTechnics Site Supervisor Date
(Signature) 7 (Signature)

[1 Owner/Operator Declined to Sign Acknowledgement Form

Only complete this section following a flowback incident

Date of Flowback Event: | Date Elevated Level Confirmed:

Date ProTechnies was Notified: Date of Notification to PaDEP:
Page 1 of 2
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-6,

7.

3.

. The Well Owner/Operator shall notify ProTechnics

. The earthen barrier will be posted with signage: Caution — Radioactive material - Keep Out —

April 2014 (Rev. 1)

TInstructions for Handling Well Returns Containing ProTechnics

within 24 hours of Well
Retuns containing any solid materials. ProTechnics shall survey such returns for the
presence of radioactive tracer material within 2 business days of notification from the Well
Owner/Operator. ‘ '

All Well Returns containing radioactive tracer material shall be diverted to the on-site
earthen barrier. Ifthe Well Returns are first diverted to on-site tanks, the tanks must be
surveyed prior to removal from the well site. ProTechnics shall survey all equipment, ground
cover tarps, holding tanks, or anything else that may have come into confact with the Well
Returns within 2 days after notification from the Well Owner/Operator and prior to removal
from the well site, The Well Owner/Operator shall notify ProTechnics within 24 hours of
any such contamination. :

The earthen barrier will be covered with 2 feet of stabilized clean soil and stabilized in
accordancs with 25 Pa, Code § 102.1 ef seq., the Site’s approved Erosion and Sediment
Control Plan, 25 Pa. Code § 78.1 ef seq., and the respective Oil and Gas Permit.

. Upon establishment, the earthen barrier shall be identified by GPS coordinates. Access to the

area will be restricted by durable fence.

Not Dig in This Area before Date: - Notify ProTechnic
B tor additional information. ‘

This signed acknowledgement form will be kept on file by ProTechnics and a copy sent the
PA DEP for incorporation into ProTechnics Radioactive Materials License sor the
well Tocation indicated on page 1 of the acknowledgement form.

Both the access control fence and the earthen barrier integrity must be maintained by the
Well Owner/Operator for 3 years from the date of the tracer material injection or Date:

. All associated signage and fences shall be removed within 30 days of the date
listed in paragraphs 5 and 7.

Any failure by the Well Owner/Operator to promptly report solid material Well Returns that
contain radioactive materials or to contral such radioactive materials or to control such
radioactive materials onsite may subject both ProTechnics and the Well Owner/Cperator to
regulatory enforcement by PADEP,

" ProTechnics reserves the right to supervise any necessary decontamination activities should any

actions ocour that result in the loss of integrity of the earthen barrier.

Page20f2
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DEPARTMENT GF ENVIRONMENTAL PROTECTION
RADIATION PROTECTION PROGRAM

November 26, 2013

NOTICE OF VIOLATION

PRICRITY MATL DELIVERY CONFIRMATION NO

. EFACTS Inspection ID No
EFACTS Enforcement 1D

In response to a report of unidentified radioactive material alarming the radiation monitor at Alliance
Landfill located at 398 South Keyser Averue, Taylor Borough, Lackawsnna County, Pennsylvania, hr,
Richard Croll condugcted inspections on September 13, 2013 (Inspection ID . A subsequent
records review was conducted on November 14, 2013 (Inspection ID - ased upon the
inspection findings, violations of the Department of Environmenta] Protection's {(Department) rules and
regulations wera revealed. The regulations are available at www.dep.state, pa.us/brp.

The following violations were observed:

1, 25 Pa, Code § 219.5(a) incorparates 10 CFR § 20,1802, which stéte's “The licensee shall control and
maintain constant surveillance of licensed material that is in a controlled or, uzrestricted area and that
is not in storage.” '

ProTechnics, a Division of Core Laboratories, L.P. (ProTechnics) feuled to mamtam confrol
nt surveiltance of licensed matenial, Specific
o inject licensed material into gas wells at thy
: o evaluate the effectiveness of hydranhc fracturing. FoHowmrr thei mJECian, licensed
‘material retumed fo the surface in a flow back incident, Flow back waste matenajs drifl-cuttings
and municipal solid waste were placed into a yoll-off container and subsequently transported to
Aﬂiance Landﬁ]i on September 9, 2013 for disposal. Upon entering the.scale at Alliance Landfill,
alarmed, The load was isolated, sunreyed and traced back to activities at the

2. 25 Pa. Code § 219.5(a) mcoxpczates 10 CFR § 20.1902(e), which states, “The licensee shall past
each area or roorn in which there is used ox stored an amomnt of licensed material exceeding 10
times the quantity of such material specified in appendix C to part 20 with a conspicuous sign ar
signs bearing the radiation symbol and the wards "CAUTION RADIOACTIVE MATERIAI(S)" or
"DANGER, RADIOACTIVE MATERIAL(S)."*

R, ey SRS P

Southcentral Regmrlal Office 1 909 Elmerton Avenu= | Harrisburg, PA 17110 8206

e (R pa—

717.705.4703] Fax 717.705.4890 . S wiww, depweb, state.os, us
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o ) November 26, 2013

ProTechnics failed to post a conspicuous sign bearing the radiation symbol and the words
*CAUTION, RADIOACTIVE MATERIAL(S)" or "DANGER RADIOACTIVE MATERIAL(S)"

on roll-off containess located and the in
| Specifically, the evealed a roll-off container being filled directly

c auger, whi B was not-posted as required. A subsequent inspection of the
! revealed a partiatly filled roll-off container of driil cuitings that was 1z0t properly

“posted,

35. P.8. 7110.309(b) states, in patt, “It shall be the duty of any person to comply with any ‘order
issued under this subsection.” Specifically, Paragraph 3.b, of the Copsent Order and Agreement
dated November 2, 2013 (COA) states, “ProTechnics and the Well Owner/Operator shall sign and
complete a Radioactive Tracer Well Site Agreement for each well that is traced in Pennsylvania,
Within five business days of completing the form, ProTechnics shall submit a copy to the
Department.” o T

ProTechnics failed to provide a signed copy of the well-site agreement within 5 days of completing !
the form for each site where radicactive material was utilized within Penngylvania, On September
23, 2013, the Department requested copies of all Radioactive Tracer Well Site Agreement forms ‘.
completed since the execution of the COA. In correspordence dated Aungust 26, 2013, ProTechnics o
- indicated that licensed material was injected at five sites during the period and that proper notifica-

tion had been provided. However, proper notification was not received by the parties indicated in

the COA. Furtheimore, the April 7, 2013 Radioactive Tracer Well Site’ Agreement was not com-

pleted in its entirety and Pennsylvania Radioactive Materials License Number &
the place of the Oil and Gas Well PermitNumbey. ]

35, P.8. 7110.309(b) states, in part, “Tt shal{ be the duty of any person fo comply with any ordey
issued under this subsection,” Specifically, Paragraph 3.£ of the COA states, “Upon confirmation
ihat licensed material has retumed to the surface, ProTechnics shall immediately notify the ;
Department in accordance with Paragraph 10 of this COA. This shall apply to ali well retuns/flow

back containing licensed radioactive material regardless if it is controlled or uncontrolled and

regardless of the quantity of licensed matexial that reaches the sarface,”

ProTechnics failed to immediatel

' ¢ notify the Departrent upon confirmation thet Heensed matesial
had returned to the surface at : '

and

35, .8, 7110,309(b) states, in part, “It shall be the duty of any person fo comply with any crder
issuad under this subsection.” Specifically, Paragraph 3.g. of the COA states, “ProTechnics shall
tonduct and document a complete survey and sketch of the area surrounding the well retumns'/ flow -
back containing licensed material in accordance with Section 7.1.4 of the Emergency and Operating
Procedwres included in License PA-1400, Condition 14.A. ProTechnics shall provide copies of the

completed survey form to the Department upon request.”

ProTechnics failed to properly conduct and document & complete survey and sketch of the area
suronnding the well return/Howback containing licensed materials af the




3. Nevember 26, 2013

6. 35.P.5. 7T110.309(b) states, in paut, “It shall be the dufy of any person to comply with any ovder
issued under this subsection.” Specifically, Paragraph 3.h. of the COA states, “ProTechnics shall
submit a report, which summarizes the events that caused licensed radioactive material to flow back

and all actions taken following the incident. The report shall be in accordance with the terms of

: e  and shall bs snbmitied within 30 days of the fow back of licensed

ProTechnics failed to submit a 30 day report to suramarize the events that cansed Licensed
" radioactive material to flow back to the surface as well as all actions taken following to the incident
&

You are hereby nofified of the existence of violations as well as the need to provide prompt corrective
action, Failure to correct the violations may result in legal proceedings nnder the Radiation Protection
Act (Act). Under the Act, each day of viclation is considered a disfinct and separate offense and will be

handled accordingly, : Ca

The violations described above constitute a public nuisance under Section 309 of the Act, 35 P.S. §
7110.309, and may sabject you, under Section 308(e) of the Act, 35 B.S. § 7110.308(e), to civil penalty
liability of up to TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) for sach violation plusup to-
FIVE THOUSAND DOLLARS (§5,000.00) per day for each continuing day of vielation, ‘

You are requested to attend en infoimal administrative conference with Department 1‘epresentaii%'es on
Tuesday, December 17, 2013 at 10:00 AM, at the Southcentral Regional Office, 909 Elmerton Avenue,
Harrisburg, PA 17110. Options for settlement of the above-described violations will be discussed at that
time, Finally, we recommend that you comrect any outstanding violations prior to this conference and
that you bring documentation of the corrective actions to the conference,

Please rotify this office by Decemsber 4, 2813 to confirm your attendance at the conference describad

above, Also, please inforn us if vonr atiorney will be attending ths meetine, !
N t I

" This Notice of Violation s neither an order nor any other final action of the Department, It neither
imposes nor waives any enforcement action available to the Department under any of its statutes.

Thank you for your cooperation. If you have any questions, please feel free to contact me ar
717.705,4898. :

Sincerely,

N \

(AN 'QVU‘(\&W
Lisa A. Forney, MEP®
Compliance Specialist
Radiation Protection Program

cet General Counsel




pennsylvania

DEPARTMENT OF ENVIRONMENTAL PROTECTION
RADIATION PROTECTION PROGRAM

November 2, 2010

PRIORTTY MAIL DELIVERY CONFIRMATION N

YL echnics Division of Core Laboratories TP

Enclosed is an executed copy of the Consent Order and Agreement (COA), which is dated
November 2, 2010. This will also acknowledge receipt of check number 660223 i n the amount
of $29,000.00 in accordance with the COA.

Thank you for your cooperanon. If you have any questions, please feel free to contact me at
717.705.4898,

Sincerely,

Lisa A, Fom

Compliance Specialist
Radiation Protection Program

Enclosures

ce: General Counsel with enclosure

Seuthcentral Reglonal Office | 903 Elmerton Avenua | Ha.rrlsburg, PA 17110-8200
717.705.4703 § Fax 717.705.4850 ottt o treesoron ramn PR N www.depyieb state.na.us



- COMMONWEALTH OF PENNSYLVANIA
. DEPARTMENT GF ENVIRONMENTAL PROTECTION

In the matter of:

' ProTechnics Division of Core Laboraiories L.P. : Violations of the Radiation Protection Act of
July 10, 1984, P.L. 688, No. 147,35 P.5. §
7110,101 ef seq, and 25 Pa. Code § 217 et seq.

CONSENT ORDER-AND AGREEMENT

This Consent Order and Agreement (COA) is entered into this2" day of UDWMLJW' , 2010, by and
between. the Commonwealth of Pennsylvania, Department of Environmental Protection (the
“Department”), and ProTechnics Division of Core Labnratones LP (“ProTechnics”), aka.ProTechnics, a

Care Laboratories Company (“Pru‘l‘echmcs”)
Findings

The Department has found and determined the followmg findings which ProTechnics agrees are
true and corect,

A. The Department is the agency with the duty and anthority fo administer and enforce the
Radiation Protection Act, Act of huly 10, 1984, P.I. 688, No. 147, 35 P.8. § 7110.101 et
seq. ("The Act®) and Section 1917-A of the Administrative Code of 1929, Act of
April 9, 1929, P.L. 177, as amended, 71 P.8, § 510-17 (“Administrative Code™; and the

rules and regulations promnlgated thereunder.

of Pqueab.mcs.

C. ProTechmics is contracted by well owners and/or well operators (“Well Owner/Operator™)
to inject radioactive material info gas wells, which are intended to extract nafural gas from
the Mercellus Shale Formation, The injection is necessary fo determins the effectiveness

of hydraulic fracturing,

D, On Aprl 1, 2008, the Department granted the Reczpwolty General Licens
thorized ProTechnics fo conduet radicactive tracer sturhes

- within Pennsylvania in aecordance with Texas Radioactive Material License Numbeg
3 cxpired on April 1, 2009,




20, 2009, the Départment granted the renewal of Reciprocity General Liceﬁse
The license remained in effect notil April 30, 2010,

F. On December 10, 2009 ProTechnics m_]ﬁct&d
: dwell site i

Following PcTechmcs eparmre from th ‘
which produced radioactive residual waste. The radicactive residnal wasfe was transported

from the site and directed for disposal by a third party,

G. Cn December 22, 2009, Modern Landfiil notified the Department that a load of waste had
d their radiation monitors. The source was identified as in residual waste from

H. OnDecember 30, 2009, ProTechnics attended 2 meeting with Department representatives'and
agreed to apply for a Pennsylvania Radioactive Materials License,

I. Onlanuary 26,‘2701 0, ProTechnics submitted an incident report and affirmed their commitment
to obtain a Pennsylvania Radioactive Materials License,

7. onl anuary 28, 2010, the Department issued a Notice of Violation (*NOV™) to ProTechnics for
failing to adhere fo the terms of Texas Radioactive Material License Number

reciprocity general license

. dwas issued on February 26, 2010 and
remains in full eﬂ‘cct through Febmary 26, 2020, o . '

e b (“Well Owner/Operator”) confracted ProTechnics fo inject
radicactive tracer into a seties of wells located along the

"April 17, 2010 and April 23, 2010,

M. On April 17, 2010, representatives from the Well Owner/Operator and ProTechnics signed a
well tracer agreement fo ] The agreement described the necessary
actions to be taken in the event of a well flow backf we}l reversal and authorized the placing of
well returng (containing radioactive tracer material) for decay In Sifu on Site,

N. ProTechnics conducted a Sife survey on April 23, 2010 prior to their deparhuze.

April 27, 2010, licensed radioactive material retusmed |
to the swface or flowed back at 29 (“flow back incident™), Well retums, containing
approximately 0.078% of the injected quantity of 3, were collected onfo a tarped area
aronnd the well and allowed to evaporate, The farp was cut into pleces and directed for

disposal by a third party.

0. Between the dates of April 23, 20




P. On May 21, 2010, Rustick, LLC McKean. County Laudﬂll ("MeKean County Landfill”)
notified the Department that a load of waste had alarmed their radfation monitors, The source
in residual wasts, including, but not lmited to the tarp from the Site,

was identified asé

Q. On May 24, 2010, the Well Owner/Operator contacted ProTechmcs and advised them of the
ﬂew back incident af § Jod subscquent radiation alarm at McEean County Landﬁ_?l

R. On Tune 1, 2010, the radicactive residual waste was returned to the Site for decay In Sitw.
ProTechnics posted a sign and placed a fence arcund the area c:nntammg the radioactive

residual waste,
8. ProTechnics violated the re guiatory requirements nnder the Act as follows:

1, ProTechnécs failed to transfer radionctive material to an authorized entity fhat was licensed
“to haodle radioacﬁve maten’al in violation of 25 Pa. Code § 217.1(a).

2. ProTechnics failed fo only use or store hcansed material at temporary job suas in
hnd 25 Pa. Code § 217.1(a).

4, PmTechnics failed to submit a report and a signed apreement from the property owner
In Situ within 30 ays of an ymcontrolled well reversal,

T, On Tune 15, 2010, the Departmeﬁt issued an NOV to ProTechnics, for the violations Hsted in .
Paragraph S, above.

. On July 12, 2010, an administrative enforcement conference was held between ProTechmics
and representatives of the Department. ProTechnics provided thega S5 Site Apreement
dated April 17, 2010; a draft of proposed changes to the WeH stte agreement as well as copies

of iob site survey forms.

V. On July 13,2010, ProTechnics subnn*ted a report to the Department as W&Ii asa descnptton of
propased corrective actions. :

W. On July 23, 2010, the Department sent a deficiency leffer requesting a 30-day repafs, Whlch :
tnoluded all items fisted in L:Lcens _

0 .Tul 28, 2010, ProTechnics provided a response lettsr; a copy of the April 17, EBI Ll
its agreement and a copy of ProTechnics’ omdeimes for radioactive fracers during

wcll shmulaﬁons




¥, The violations described In Paragraph S, abave constitute unlawfil conduct under Section 307
of the Radiation Protection Act, 35 P.S. § 7110307, a public muisance under Section 309(e) of
the Radiation Protection Act, 35 P.S. § 7110,309(a), and subjects ProTechnics to civil penalty
liability uider Section 308(e) of the Radiation Protection Act, 35 P.S. § 7110.308(e).

- QRDER

After full and complete negotiation of all matters set forth in this COA and vupon mmurtual exchange
of the covenants herein, the parties desiring fo avoid litigation end intending to be legally bound, it is
hereby QRDERED by the Department and AGREED 1o by ProTechnics as follows: -

1. Authority. This COA is an Order of the Department authcziz'pd and issoed pursvant to
Section 308(e) of the Radiation Protection Act, 35 P.8. § 7110.308(e) and Section 1917-A
of the Administrative Code, supra. The failure of ProTechnics to comply with any term or
condition of this Consent Order and Apreement shall subject ProTechnies to penalties and
remedies provided by those statutes for failing fo comply with an order of the Department,

2. Findings.

" a. ProTechnics agress that the findings in paragraphs A ﬂ:mﬁgh Y- are tme and correct
and in any matter or proceeding involving ProTechnics and the Department,
ProTechnics shall not challenge the accuracy or validity of these findings.

b. The parties do not authorize any other persons to use the findings in the COA. in any
- matter or proceeding. :

3, Corrective Actions.

a. ProTechnies shall provide a copy of the Radicactive Tracer Well Site Agreement in
Aftechment A to each Well Owner/Operator who contracts ProTechnics to conduct
a radioactive tracer stndy within Pennsylvania,

b. ProTechnics and the Well Owner/Operator shall sign and complete a Radioactive
Tracer Well Site Agreement for each well that is traced in Penpsylvania, Within
five business days of completing the form, ProTechnics shall submit a copy to the

Department,

¢, Prior to tracing each well, ProTechnics shall provide an instructional session to the
Well Owner/Operator which includes, but is not limited to general radiation safety
principles, as well as procedures for handling flow back incidents and aceeptable
-methods of disposal. ProTechnics shall document that taining was provided and
provide copies to the Department upon reguest,



d. Within 14 days of the execution of this COA, ProTechnics shall submit a license

=2

as follows:

amendment request to the Department to amend Licens

1, ProTechnics shall request that License
~ amended fo exclude the term “Property Owner.”

2. ProTechnics shall request that Licens e amended to include
the submission of the completed Radioactive Tracer Well Site
Apreement within five business days of signature and completion,

3, ProTechnicg shall request that License Jbo amended to mclude
that ProTechnics make arrangements with the Well Owner/Operator to
ensure the stabilization of each carthen barrier containing radicactive
residual waste for Iz Situ decay within Pennsylvania, ProTechnics shall
conduct a minirauny of one inspection per year which shall inchide, but
apt be limited to an assessment of the integrity of the arca, markings,
and fencing; the adequacy of stabilization, an indication of any
maintenance that may be required; and documentation that the
mnspection was complefed.

‘ amended to include that ProTechnics will provide notification o the
Depariment in accordance with Paragraph 10 of this COA.

5. ProTechnics shall request that Licens 2be amended to include
that ProTechnics will immediately notify the Department wupon
confirmation that licerised radioactive material is contained within flow
baclk/ well returns, :

In the event of a flow back incid'ent, ProTechnics shall contain the well reversals
containing licensed radioactive material to the on sife earthen bamier, in accordance
thh Section 7 of the Emergency and Operating Procedures included in Licens

Upon confirmation that Heensed material has returned to the surface, ProTechnics-
shall immediately notify the Department in accordance with Paragraph 10 of this
COA. This shall apply to all well returns / flow back containing licensed
radioactive material regardless if' it is comtrolled or mncontrolled and regardless of
the quantity of livensed material that reaches the surface.

ProTechnics shall conduct and doc_ument a complete survay' and sketch of the area
surrounding the well retuns / flow back containing licensed material in accordence
with Section 7. 14 of the Emergency and Operating Procedures included in License
2| Condition| ProTechnics shall provide copies of the completed

“ survey frm to the Dparhﬂent upon request,




h. ProTechnics shall submit a ra§c¢ which summarizes the events that caused licensed

radivactive material to fow back and all actions taken foll the incident, Th
report shall be in accordance with the terms of Licens e | Condition
and shell be submitted within 30 days of the How back of licensed matanal

4. Civil Penalty Settlement. Upon signing this COA, ProTechnics shall pay the civil penalty
of TWENTY NINE THOUSAND DOLLARS ($29,000.00). Subject to Paragraph 5,
below, this payment is in settlement of the Department’s claim for civil penalties for the
violations set forth in faragrapn S., herein. ‘The payment shall be by corparate check or the

like, made payable in iis following manner and fo the referenced parties: (d). Payment in

the amount of TWENTY NINE THOUSAND DOLLARS ($29,000.00). fo the
“Clommonywealth of Pennsylvania, Radiation Protection Fund,” and sent ¢/o Ms. Lisa A,
Fomey, Compliance Specialist, DEP Southcentral Region, Radiation Protection Program,
909 Elmerton Avenue, Harrisburg, PA 17110-8200,

5. Stipnlated Civil Penalties.

a, Tn the event that ProTechnics fadls to comply in a timely mavner with the provisions
of this COA, ProTechnics shall be in violation of this COA end, in addition to other
applicable remedies, shall pay a civil penalty in the amount determined under the
following schedule: '

1. For any documented violation of Paragraph 3, ProTechnics shall pay of
civil penalty of FIVE HUNDRED DOLLARS {$500.00) per day for cach
violation,

b, Stipulated civil penalty payments shail be payable monthly on or before the fifteenth
day of sach succeeding month, and shall be forwarded as described in Paragraph 4,

nhove,

o. Any payment under this paragraph shall neither waive the duiy of ProTechnics to
meet their obligafons under this COA, nor preclude the Department from
commencing an action to compel ProTechnics with the terms and conditions of this
COA. The payment resolves the lability of ProTechnics only for civil penalties
arising from the violation of this COA, for which the payment is made,

d. Stipulated civil penaities shall be due automatically and without notice,

6, Additional Remedies.

a. Tn the event that ProTechnics fails fo comply with any provision of this COA, the
Depariment may, in addition to the remedies preseribed berein, pursue any remedy
available for a viclaton of an order af the Department, including any action to
enforce this COA.



b, The remedies provided by this paragraph and paragraph 5 are cummlative and the
exercise of one does not preclude the exercise of any other. The fathue of the
Department to pursue any remedy shall not be deemed te be a waiver of that
remedy, The payment of a stipulated penalty, however, shall preclude any further
assessment of civil penalties for the violation for which the civil penalty is paid.

. Resexrvation of Rights. The Department reserves the right io require additional measures to
achieve compliance with the applicable law. ProTechnics reserves the right to challenge any
action which the Department may teke to require those measures,

. Liability of Operator. ProTechnics shall be liable for any violations of the COA, including
those caused by, contributed to, or allowed by ifs officers, agents, employees or contractors,
ProTechnics also shall be liable for any vialation of this COA caused by, contributed to, or
allowed by its successors and assigns.

. Transfer of Sife, The duties and obligations under this COA shall mot be modified,
diminished, terminated, or ctherwise altered by the transfer of any legal-or equitable
interest in any Pennsylvania Site, where ProTechnics is contracted to conduct radicactve
tracer studies or any part thereof. k

10. Cerrespondence with the Department. All correspondence with the Department cﬁnceming
this COA shall be addressed to;

Ms, Lisa A. Fomey, Compliance Specialist
DEFP, Southcentral Regional Office

909 Elmerton Avenue

Harrisburg, PA 17110-8200
717-705-4898.

Homey@state.pa.us

And

Mr. John Chippo, Radistion Protection Program Supervisor
PA DEP Rachel Carson State Office Building :
400 Market Street

Harrisburg, PA 17105

717-787-2208

ichippo(@state.pa.s’

11. Correspondence with ProTechuics, All correspondence with ProTechnics shall bs addressed
tor”




12.

13.

14.

15

16,

17,

18.

And

(General Counsel

ProTechnics shall notify the Department whenever there is a change in its confact person’s
name, title or address. Service of any notice or any legal process for any purpose under this
COA, including its enforcement may be made by matling a copy by first class mail to the

above address,

Severability. The paragraphs of this COA shall be severable and should any part hereof be.
declared invalid and unenforceable, the remainder shall continue in fall force a.ud effect

batween parties,

Entire Agreement, This COA shall constitute the entire infegrated agreement of the parties,
No prior or contemporanecus communications or prior drafis shall be relevant or adrmissible
for purposes of determining the meaning or extent of any promsmns herein in any litigation

or any other proceeding.

Aftorney Fees. The parties shall bear their representative attomey fees, expenses and other
costs i the prosecution or defense of this matter or any related matlers, ansmg prior to thc

excoution of this COA.

Modifications. No changes, additions, modification or amendments of this COA. shall be
effective unless they are sef out in writing and signed by the parties hereto,

Decisions Under Consent Order. Any decision which the Department makes under the
provisions of this COA shall not be deemed to be a final action of the Department, and shall
not be appealable to the Environmental Hearing Board or to any cowrt. Any objection which
ProTechnics may have to the decision will be presérved until the Deparfment enforoes this
COA. At no time, howsver, may ProTechnics chajlenge the content or validity of this COA,
or challenge the Findings agreed to in this COA,

Tfties, A title vsed af the beginning of any paragraph of this COA is provided solely for the
purposes of identification and shall not be used to interpret that paragraph.

Termyination. The obligations of Paragraphs 1-18 shall terminate when the Dei:artment
deems that ProTechnics has completed the actions required in Paragraph 3, paid the civil
penalty assessed in Parapraph 4, and paid any stipulated penalties due under Paragraph 5,
above. Upen the Department’s determination that the obligations of Paragraphs 1-19 have
been satisfaciorily mef, the Deparfment shall prov:de a written statement to conclude this

COA.



IN WITNESS WHEREOF, the parties have caused the COA tfo be executed by their duly
authorized tepresentatives. - The undersigned representatives of ProTechnios certify, under penalty of
law, as provided by 18 Pa. C.5. § 4904, that they are authorized to execute this COA on behalf of
ProTechnios, that ProTechnics consents to the entry of this COA as an ORDER of the Department, that
ProTechnics hereby knowingly waives any right to a hearing under the statutes referenced in this COA,
and that ProTechnics knowingly waives their right fo appeal this COA and the foregoing Findings,
which rights may.be available under Section 4 of the Eavironmental Hearing Board Act, the Act of July
13, 1988, P.L. 530, No. 1988-94, 35 P.S, § 7514; ﬁm Administrative Agency Law, 2 Pa. C.8. § 1039a)

and Chapters 5A and 7A, or any other provision of law. ‘
FOR. PROTECHNICS DIVISION FOR THE COMMONWEALTH OF PENNSYLVANIA‘

OF CORE LABORATOS LP; DEPARTMENT OF ENVIRONMENTAL FROTECTION:
///Aﬂ % WL %%f/\ ///Z/ 0
Dite . gf F, Krueger . - . Date
diation Protection Program

{//W/O-W vz

Date ©  Martin R, Siegel Date
Assistant Counsel
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RADIOQACTIVE TRACER WELL SITE AGREEMENT

By signature below, the parties hereby agree to the requirerments set ont below for handling well
reversal, well returns, or flowback (“Well Retuns™) containing radioactive tracer matetial. ‘The
Pennsylvania Department of Environmental Protection, Bureau of Radiation Protection (“PA. DEP”) has
approved the placing of Well Refurns containing radioactive tracer material in an on-site earthen barrier
for decay fn sifu for three years from the date of radioactive tracer material injection. The following
steps must be taken when handling Well Returns containing radioactive tracer material,

. e within 24 howurs of Well
Returns containing any solid miaterials. ProTechnics shall survey such refumns for the
presence of radioactive tracer material within 2 business days after notification from the Well
QOwmer/Operator, - . - o

7. All Well Retuns containing radioactive tracer material shalt be diverted to the on-site
earthen barrier. If the Well Returns are first diverted to on-site tanks, the tanks mmst be
surveyed prior to removal from the well site. ProTechnics shall survey all equipment,
location ground site cover tarps, bolding tanks, or anything else that may have come info

~ contact with the Well Returns within 2 days after notification from the Well Owner/Operator
and prior to removal-from the well site. The Well Owner/Operator shall notify ProTechnics
within 24 hours of any such contamination, ’

3. The earthen barrier will be covered with two feet of stabilized clean soil and stabilized in
accordance with 25 Pa, Code § 102.1 ef seq., the Site’s approved Erosion and Sediment
Canirol Plan, 25 Pa, Code § 78.1 et seq., and the respective Oil and Gas Permit (Oil and Gas
‘Well Permit No.___ . bR

4. Upon establishment, the earthen bartier shall be identified by GP'S coordinates. Access to
this area will be restricted by a durable fence, :

5.° The earthen barrder will be posted with signage; Caution — Radioactive Material - Keep Out
— Do Not dig in this area before (Date: } - notify ProTechniceg
additional information. ‘ - -

6. This signed agreement between the Well Owmer/Operator and ProTechnics for radioactive
tmaterial decay.in situ in the earthen barrier will be kept on file by ProTechnics and a copy

sent to PA DEP fo become incorporated into the ProTechnics’ Radioactive Material License
for the well location listed below.

7. Both the access control fance and the earthen barrier infegrity must be maintained by the
Well Owner/Operator for 3 years from the dafe of tracer material injection or approximately
(Date: ' ). All associated signage and fences shall be removed within 30 days of
the above date. . .

8. Anyfaiture by the Well Owner / Operator to pro mptly report solid material Well Returns
which contain radioactive materials or to control such radioactive materials onsite may
subject both ProTechnios and the Well Owner/Operator to regulatory enforcement by PA

DEP.

ProTechnics reserves the right to supervise any necessary decontamination activities shonid any actions
occur that result in the loss of integrity of the sarthen barmier, ‘

will be atteched and incorporated into ProTechnics’ Radiogetive Materials License

This agreement
' which is adminisiered by PA DEP, until the.date specified in Item #7.

Numbesg




RADIOACTIVE TRACER WELL SITE AGREEMENT ( Continued)

Prinfed Name
Radiation Safety Officer

ProTechnics, Division of Core Laboratories LP

Signature

- Radiation Safsty Officer
ProTechnics

Division of Core Laboratories LP

* Printed Name
‘Well Owner/ Operator
Representative

Signature ,
Well Owner/ Operator
Representative

Company Name
Well Owner/Operafor

Farthen Barrier / Storage Pit Location
(Approximate GPS Coordinates — Please

Indicate If Not Applicable)

Date Signed

Date Signed

Well Name:

Company Mailing Address
Well Ownar/Operator
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PraTechalas
A Dy, or Core Labomaing

TRACER WELL SITE
AGREEMENT

By slonalure below, the parties hereby agree to the requirements set out below for
handiing welt refurns conlaining fracer material, The Slale of Fennsylvanla has
~ approved the placlng of well refurns contalning tracer materlal In an, on site earthen
barrlar for decay In silu, The following sleps must ba taksn whan handilng we¥f returna

containing fracer materlat,

1. Allwall refurns contalning ganima emiifing traser materlal shall ba divaried (o the
on slla earthan barrier,

2. The earlhen barrler will bo covered with two fest of clean soil,
3. The earthen barrler shall be Identified by GPS coordinates. This arex wilt be
restricled by fhe use of a durabls barrar., . .

4. The earthen barder will posted with signage (Cautlon.~ Radjpantive }
Kesp Out ~ Do not dig In this area — notify ProTechnics §
additienal nformation, . o

f. This sighed agreemeni betwsan the Company below and ProTechnlos for decay
Ins sHto will ba kept on flla by ProTechflcs, .

8. Access conlrol of the earthen barrler must be malntained by the well
ownerfoperator unll 3 Years, The sighe can b rarmoved al this tme.

PraTechnles reserves the right to suparvise any necessary dscontaminatlen activities
should any acffons oocur that result in the loss of inegrlly of the earthen barrlar,

[ 'f.&
- Nated and d A"l 17" oo

ProTechnica Divislon of Core Labo,ratur!a's LP

senfalive -

’.@‘

ell Owner/Operals

Pannsyivania 22612010




Pennsylvania Department of Environmental Protection

909 Elmertou Avenue
Harrisburg, PA 17118-8200
January 28, 2010
Southcentral Regional Office 717-105-4703
FAX—T17-705-4890
NOTICE OF VIOLATION

Re: License No.

The Department is aware
{(ProTechnics) were enfisted b
radioactive tracer study at the

Reciprocity Llcense Nokg
the ProTechnics® field technician Ieft the well site.

which were contamrinated wi

2 in tom, transported a roll-

off containet, which included the radioactive material to Modem Landtill for disposal on December 22,

2009. Upon entering the scale at Modem Landfill, a radiation monitor was alarmed and Modern
Landﬁ]l notified the Department of this event.

The following violation is noted:

@ 25 Pa, Code § 217.1(2) requires that a person may not receive, possess, use,
transfer, own or acqmre radioactive material except as authorized under a specific

(hsposed in & manner outlined in the procedures submiited with the license
application.

ProTechnics failed to ensure proper handling and disposal of the radioactive materfal
after it had been pnmped to the surface and sent for disposal at an off-site location.

An Equal Cpportunity Employer W.dep.statﬁ.pa.us Prinded on Recyded Paptr{@




-2~ January 28, 2010

The Department is in receipt of an incident report, which described the corrective actions taken,
Be advised that nd additional response is necessary at this time.

This Notice of Violation is neithet an order nor any other final action of the Department. It neither
impases nor waives any enforcement action available to the Department under any of its statutes,

Thank you for your cooperation. If you have any questions, please call me at 717-705-4898.

Sincerely,

Lisa A. Forney ( ;

Compliance Specialist
Radiation Protection Program

KCore Laboratories, L.P.- Protechnics Division




7 pennsylvania

DEPARTMENT OF ENVIRONMENTAL PROTECTION

RADEATION PRDTE'CHDN PROGRAM

Fomes 15,2010

NOTICE OF VIOLATION

PRIORITY MAIL DELIVERY CONFERMATION NO

oro Laboratordes, LP

Re: License No.f ..
_ EFRACTS Inspection ID No. g
. HFACTS Enforcement I No

artment is aware that ProTechnics o Division of Core Labaratories, LP (Px;oTachnics

The Dep
to condnct e radioactive tracer study at

the gromm@ 0 MEEsTe the elfnchvensss of e THEIT S enon.

Flow-back, which is the surface flow of the injected material, ocourred. Materials including, bt
not Jimited to geo-synthetic fabric and'a pond liner (rexidual waste) were confaminated by this
-process, The contammated residual waste was fransported to the McKean County Landfill
(MCL) in Setgeant Township, McKean County. “Upon entering the Tandfill, an alarm was
signated and MCIL, notified the Department, ) .

On June 1, 2010, two roil aff containers containing the radioective residual waste wers
fransported from MCL fo the well site., The rasoactive residual waste remains in storage for in
sttu decay. ' ' ' t

~ The following violations weze' observed:

1. 25 Pa Code §217.1(a) states, I part, “A person mey not receive, possess, use, transfer, own
or aoquire tadivactive material. except as authorized under a specific Heense or general
License.” . - e . ,

Soutfirentral Reglonal Ofice | 302 Fimerton Avenue | Harrisbueg, PA 17110-8260
o .



-2 - June 15, 2010+

ProTechnics fiiled to transfer tadioactive matersl to an anthorized emtity, Specifically,
residnsl wasts contatning = (licensed material) was transferred to a
facility that was not Jicensed to handle cr dispose of the mdicactive material. ‘Be advised
that this is a tepeat violation since ProTechnics was previously cited in aNotics of Violation
dated Jarmary 28, 2010. ‘ S S,

KT S

7. License stutos, In part “Tdcenied material rhay be used ot stored.
only at temporary job sies i1 Peongyltvenia” ' R o

ProTechnics failed to aom;_nly with the terms of Licens

since
comfrol of the Hoonsed material was lost. Specifihily, ] censed. material was transported
ot the tamporary job site fo MCL, where i was stored from May 21,2010 toMay 28,
2010. . . L o s v . = .

ot el

. stetes, in part, “The lcenses is mtherized to store for in
situ decay Tadioactive material sted t Irems 6.4, 6.3., md 6.C that is relegsed ‘dnring an
smeontrolled well reversal or “flowback” in aceordance with procedrres Hsted @ the
application dated Jamuary 6, 2010.7 .o ‘ ‘

ProTechpics fiilél to comply with tha ferms of Licenss
they did not adhere to the Section IV of the Benergedty #nd Op :

on. Tanmaty 6, 2010, " Specifically, Section IV, Part 7.2.2 fequires thit ProTéchnics inform the
widl owner/operater of well reversal provedures pricr o the fracer operation sad-that the
material from the well reversal be directed toward an earthen barder.  Forthermore, Padt '
7.4.1 requires that the activity not only be placed in the earthen bamier, but fhat it be covercd
with & minimm of 2 feet of clen. soil ProTechnics did not adhere to their Operafing and
Bmergency Procedures, since the residnal waste wes not dirested to the earthen barrer and
covered with clemn sofl ’ :

You ate hereby notified of the existence of violations as well as the neéd to provids prompt -
comrective action, Failure io comect the violations may result in legal proceedings 1mder the
Radistion Protection Act. Under the Act, each day of violation is considered a distinot and
sepatate offense and will be handled eccordingly. .

The violafions described above constitute & public uisance mder Seetion 309 of the Radiation
Protection Act, 35 P.S. § 7110309, and may subject you, under Section 308(e) of the Radiation,
Protection Act, 35 P.8. § 7110.308(c}, to civil penalty lebility of up to TWENTY-FIVE

THOUSAND DOLLARS ($25,000) for each vinlation plus up to FIVE THOUSAND
DOLT.ARS (35,000) per day for each comtimring dey of violatian.



-3 - : " Fume 15, 2010

You are requested to attend an informal administrative conference with Department
represemtatives an Jaly 7, 2010 at 10:30 AM at-the Southcentral Regional Office, 909 Elmerton
Averme, Harrisburg, PA. 17110; Options for setflement of the above-described violations will be
discnssed at that time, Finally, we recommend thet you correct auy outstanding violations af the
Site prior to this conference and that you bring documentation of the correetive actions o the
conference. : ‘ v o

Please notify this offfee by June 28, 2010 to confirm your attendance at the canference dafsl_c_ribcd
shove. Also. please mform us if vour atforney will be attending the meeting.

This Notice of Violation is neither an order nor any othet final action of fhe Depariment. I
neither fmposes nor waives any enforcement action available to the Department under any of its

Thauk you for your cooperation.
Sin;:erely, .

N . \' . Q\ .

Lisa Al Fomey ‘
Cornpliance Specialist
Radiztion Profeefion Program

vl ProTechnics
' ProTechnics




2 pennsylvania

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

February 8, 2016

VIA EMAIL

Kendra L. Smith, Esquire

Smith Butz, LLC

125 Technology Prive, Suite 202, Bailey Center 1
Canonsburg, PA 15317
klsmith{m@smithbutzlaw,com

Re:  Right-to-Know Request Numbers: 1400-16-071 (CO), 4100-16-0027 (SE), 4200-16-023
(NE), 4300-16-019 (8C), 4400-16-010 (NC}, 4500-16-018 (SW), 4600-16-029 (NW)

Dear Attorney Smith:

On February 1, 2018, the opea-records officer of the Department of Environmental Protection
(Department) received your written request for records and assipgned it the tracking numbers
listed above. The subject of your request requires ifs assignment to the Department’s Central
Office (CO) and the Southeast (SE), Northeast (NE), Southcentral (SC), Northcentral (NC),
Southwest (SW), and Northwest (NW) Reptonal Offices. Each office has its own tracking
number and may respond separately to your request for records in their possession. For purposes
of this letier, the Department’s CO is initially responding on behalf of all assigned offices under
the Pennsylvania Right-to-Know Law, 65 P.S. §§ 67.101-67.3104 (RTKL).

You requested records for Core Laboratories d/b/a Protechnics, Division of Core Laboratories,
1P located at the Yeager Drill Site, McAdams Road, Washington, Pennsylvania. You are
seelking:

 Any and all approvals, permits, licenses/licensures, applications for permits and/or
licenses, reciprocity letters, reciprocity licenses, reciprocity agreements and/or reciprocity
arrangements, including, but not limited to all Hcenses issued by the Department to Core
Lahoratories d/b/a Protechnics, Division of Core Laboratories, LP (hereinafter,
“Protechnics™) for use, storage and possession of radioactive materials and/or other
licensed material. Additionally, this request seeks any and all investigation reporis,
Notices of Violation(s), Consent Order and Agreemeni(s) issued to Protechnies by the
Department and/or between Protechnics and the Department for any and all work or
services performed by Protechnics at any natural gas well site in the Commonwealth of
Pennsylvania. Inchuded in this request is a request for copies of all Notices of Violation
issued by the Department to Protechnics, including but not limited to Notices of Violation
dated June 15, 2010, January 28, 2010, November 26, 2013, September 13, 2013 and
October 14, 2013, Violation Numbers 677913, 677915, 677914, 632834, 682833,
682829, 682835 and all corresponding inspection reports, field notes and other related
writings. Further, this request seeks any and all Consent Order and Agreements between
the Depariment and Pretechnics, including, but not limited to, Consent Orders and
Agreements dated November 2, 2013 and November 2, 2010,

Bureay of Offics Services
Rachel Carson Siate Office Buiiding | P.0O. Box 8473 | Hanisburg, PA 17105-8473 | 7177872043 { F 717.705.8023
www.dep.pa.gov



Kendra L. Smith, Esquire ~-2- February 8, 2016

+ Copies of all enforcement activity taken by the Department against Protechnics, including
but not limited to Enforcement ID Numbers 335057, 259202 and 263973, as well as all
inspection reports completed by the Department regarding Protechnics, inchuding, but not
limited to, Inspection ID Numbers 1891418, 1919964, 2147772, 2204156 and 2221258,

e Any and all Radicactive Tracer Well Site Agreements made hetween Protechnics and any
well site operator(s) for each and every well traced in the Commonwealth of
Pennsylvania that is or was submitted fo the Depariment, including, but not hmited to, the

April 7, 2013, Radivactive Tracer Well Site Agreement between Protechnics and a well
gperator.

e Amny and all notifications submitted to the Department by Protechnics or the associated
operator or subcontractor regarding Protechnics confirmation that licensed material,
including, but not lmited to, radicactive malerial, was returned to the surface at any well
site in which Protechnics operated/performed work or services in the Commonwealth of
Penusylvania.

* Any and all documents, correspondence, e-mails and any other cormmunication(s)
between Protechnics and the Departiment and/or Range Resources and the Department
regarding Protechnics and any and all worl/services performed in the Commeonweaith of
Pennsylvarmia by Protechnics.

* Any and all MSDS/SDS {(material data safety sheets and safety data sheets) in the
possession of the Depariment regarding any and all products utilized by Protechnics at
any well site in Pennsylvania, including, but net limited to, all MSDS/SDS for
Protechnics Radioactive Tracer Products, as wel! as any and all Chemical Frac Tracer
{“CFT”) products, including, but not limited to, CFT 1000, CFT 1100, CFT 1200, CFT
1300, CFT 2000, CFT 2100, CFT 1900, CFT 1700,

By your ematl on Febrvary 1, 2016, to Department Legzl Counsel, Edward Stokan, you amended
your RTKL request to the following!

e Al drill sites in the Commonwealtly, including but not hmited to the Yeager Dl site as
indicated in atfachment 1 of the original request.

Under the RTKL, a written response to your request is due on or before Febrary 8, 2016.
This is an interim response. Under the provisions of 65 P.3. §67.902(b)(2), you are hereby
notified that your request is being reviewed for the reasons listed below and the Department will

require up to an additional 30 days, until March 9, 2016, to issue a final respense fo your request.

a Compliance with your request may require the redaction of certain information that 1s not
subject to access under RTKL.

o Your request is under legal review to determine whether a requested record is a “public
record” for purposes of the RTKL.



Kendra L. Smith, Esquire ~3- February 8, 2016

o The extent or nature of the request precludes a respense within the required time period.

1f you have requested an estimate of cost, the Department will only advise of prepayment costs if
record production exceeds $100.00. 65 P.S. § 1307(h). Otherwise, requested records will be
produced and billed accordingly. If you are concerned about copying costs, you may wish to
withdraw this request and conduct an informal file review. An informa! file review allows self-
copying at the reduced rate of $.15 per page for standard size pages and provides you the
opportunity o review and copy only those records you desire rather than all records the
Department deems responsive to your request,

Further  information  about  informal files reviews can be  fousd  at:
http://www.dep.pa.gov/Citizens/PublicRecords/Papes/Informal-File-

Review.aspx# VpAasxwo7X4. An informal file review does not preciude you from filing a
RTKL request et a later date,

Lastly, if you slected to have records copied and mailed to you, the estimated or actual total for
any fees owed when the record becomes available will be included in the Department’s

- subsequent response, Prepayment is required before providing access when the estimated cost to
fuifill a request exceeds $100.00. 65 P.5. § 67.1307(h).

If you have any questions regarding this letter, please contact me.

Sincerely,

Dawn Schaef
Apgency Open Records Officer

ce: RTK CO Legal via email
RTK CO COM, OG, RP via email
RTEK.SE NE SC NC SW NW via email
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Subject: FW: New Right-to-Know Law Record Request Received - Kendra L. Smith, Eaq, (565) 3i
From: "EP, Right-to-Know" <EP.DEP-RTK@pa.gov>
Gate: Man, Feb 01, 2016 10:53 am
To: "klamith@smithbutzlaw.com” <kismith@smithhulzlaw.com>
Ge: “ER, Right-to-Knew" <EP-DEP-RTK@pa.gove
Attach: RTKPDF.565.pdf

Attormey Smith-
Your attachment was not attached o your RTKL request. Plaase reply back Io this emall with your aftachment. Thank you,

Aqency Open Racords Office

Depariment of Environmental Proteclion | Bureau of Office Senvces
Rechel Carscn Siate Office Buliding ’

400 Market St{ Hbg PA 17101

Phone: T17.787.2043 | Fax: 717, 705.8023

www.dep.pa.gov

—-Drlginal Messaga—

From: ep-dep-nk@pa.gov {maiito:ep-dep-rtki@pa.qov]

Sent: Menday, February 01, 2016 10:28 AM

To: EP, Right-ta-Know

Subject; New Right-lo-Know Law Record Request Received - Kendra L. Smith, Eaq. (565}

A new Right-to-Know Law Record Request has been Recaived. A copy of the request has been attached to this e-mail,

Subject: Your Right-to-Hnow Law Requust Has Been Received by DEP
From: ep-dep-rtk@pa.gov
Date: Mon, Feb 01, 2016 10:28 am
To: kismith@smithbutzlaw.com
Attach: RTHPDF 565.pdf

Thank you for your Right-fo-Know Law submizsion that will be forwarded 1o the Agancy Open Records Officer (AQRO) for processing.

If you wish to modify a pending Right-io-Know Law request, do nat complete another online form, A second online submittat will not modify your original
request Instead, please send an e-mail to ep-dep-rik@pa.gov and wa will assist you with muodifying your original regquest.

Please note that your request Is desmed received on the Department's next business day it

= Your request was submitted aflar 4:30 p.m, Monday-Friday,

* Your request was subrmitted during a weekend,

* Your request was submitted on a holidey ohservance recognized by the Commonwealth, or

» Your request was submitted any time Exseutive Offices are closed as a result of weather or any other emergancy.

The Deparimerd wili contact you no latar than five business days from tha receipt of your request as to its stalus, if'you have any further questions on this
pracess, pleese visit the Departmant's webpage al;
hitp:www.portal.stale. pa.usiporaliserver plcommunity/public_records/ 9207

Thank you.

Copyright ® 2003-2016. All righis reserved.

2/9/2016 3:14 Ph
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POSITION STATEMENT IN SUPPORT OF APPEAL TO DENIAL OF RTKL
REQUEST 4300-16-019 (SC)

Kendra L. Slnith; Esquire (the “Requester”) submits this Position Statement in support of
this Appeal of the Department of Environmental Protection’s (“Department”) March 9, 2016

denial of Right to Know Request 4300-16-019 (SC).

GENERAL BACKGROUND

On February 1, 2016, the Requester submitted a Right to Know Request (“Request”) to the
Department secking records related to activities of Core Laboratories d/b/a ProTechnics, Division
of Core Laboratories at the Yeager Drill site in Amwell Township, Washington County,
Pennsylvania where ProTechnics was hired to inject radioactive tracers and to perform radioactive
tracing associated with hydraulic fracturing. It appears that the Department transmitted this
Request to its regional offices, cach of which transmitted a response to the Requester. These
responses were substantially the same but, because they were assigned separate Request Numbers
by the Department, they will be appealed separately. This appeal relates only to the Department’s
Southcentral Regional Office response, identified by the Southcentral Office as No. 4300-16-019

(SC).

DEPARTMENT RESPONSE TO REQUEST

The Department’s Southcentral Regional Office responded to the Request by granting the
Reguest in part and denying the Request in part. The Department produced twenty-nine (29) pages
of redacted records to the Requester and identified that it withheld 1,681 pages of records based
on wide-ranging and ill-founded exemptions under the Right to Know Law (“RTKL™). At the

conclusion of its Response, the Department identified the Requester’s right to file an appeal with



the Office of Open Records and, that in such appeal, the Requester should identify the grounds for

appeal.

Given the breadth of the Department’s withholding of responsive records and the generality
of the asserted exemptions, this Position Statement is intended to highlight the foundational
implausibility of the Department’s assertion of exemptions to withhold thousands of pages of

responsive records. Each of the Department’s claimed exemptions will be addressed in order.

Regulatory Preclusion to the Release of Records

The first basis for exemption of records set forth by the Department is founded upon its
contention that it has a “regulatory inability to release inspection reports by the Department’s
radiation protection program and records for the radioactive materials general license regisiration”,
resulting in the Department witﬁholding 791 pages of responsive records. 'The Department appears

to rely on 25 Pa. Code § 215.14(2) which provides:

§ 215.14. Availability of records for public inspection.

The following Department records are not available for public
inspection, unless the Department determines that disclosure is in
the public interest and is necessary for the Department to carry out
its duties under the act:

(1) Trade secrets or secret industrial processes customarily held in
confidence.

(2) A report of investigation, not pertaining to safety and health in
industrial plants, which would disclose the institution, progress or
results of an investigation undertaken by the Department.

(3) Personnel, medical and similar files, the disclosure of which
would operate to the prejudice or impairment of a person’s
reputation or personal safety.



These claimed bases for withholding records are repeated by the Department elsewhere in its denial

of the Request and are addressed more comprehensively in the relevant sections of this Position
Statement related to those specific assertion. However, generally, the Department’s assertion that,
under the law, substantial information is not subject to public disclosure based on these factors

misses the mark and is not in-line with the nature and context of the Request.

In no way did the Requester seek for the Department lo release information that constitutes
a trade secret. In the documents that the Department presented, the name of the ProTechnics
product that was used was redacted. The name of the product is the “ZeroWash” tracer, which is a
trade name that ProTechnics promotes on its Website. Tt even makes a brief case study of its use

available on its own website: http://www.corelab.com/ ProTechnics/casel. In short, according to

ProTechnics’ own website, its “ZeroWash” tracer products use radioactive isotopes that are
injected with sand proppant mto the hydraulic fracturing process of an oil and gas well and then
the radioactivity is used to determine how effect the hydraulic fracturing was.

hitp://www.corelab,com/ProTechnics/abstracts/133059. The “ZeroWash” products use the

radioactive isotoﬁes Scandium, Iridium and Antimony. Id. At a January 26, 2016 hearing before
the Court of Common Pleas of Washington County regarding a Motion to Compel ProTechnics to
produce documents responsive to a subpoena in the matter of Stacey Haney, et al v. Range
Resources-Appalachia, LLC, et al, the President of ProTechnics testified in open court, on direct
examination, regarding the general way that «7eroWash” radioactive tracer products are utilized,
referencing the product by name. See, Hearing Transcript at pp. 27-31 attached hereto as

Attachment 1.

Quite clearly, information regarding ProTechnics and its use of its “ZeroWash” radioactive

tracer product in the field of hydraulic fracturing is well within the public domain, is even used as

3



a marketing tool, and the Department’s redaction of documents that identify the trade name ofa

product finds no support in the Department’s gen.eralized “regulatory preclusion” argument under
25 Pa. Code §215.14. The Request was designed to obtain documents about the use of “ZeroWash”
tracers at particular job sites, including the Yeager site in Amwell Township, Washington County
that is the subject of the afore-referenced Haney litigation. The Requester merely sought basic
information concerning the use of the radioactive tracers and whether a license existed for their
use and/or disposal, which in no way touch upon any matters of the asserted “Regulatory

Preemption”.

As noted, the Request sought information about the use of “ZeroWash” by ProTechnics at

specific sites. While the Department claims that hundreds of pages were withheld upon the basis

' of regulatory preclusion, related to investigations, the Department did produce documents that
demonstrate that there were investigations and enforcément actions taken by the Department.
Though heavily rgdacted, the Department produced Violation notices and a Consent Order and
Agrecment related to these «7eroWash” tracers. As a result, it is readily apparent that the
Department possesses and produced records related to its investigation of “ZeroWash” tracers. So,
it is unclear how the Department, on one hand, will disclose documents to the Requester providing
information about investigations and, on the other hand, claim that hundreds of pages of documents
are exempt because they would show the progress or results of an investigation. This makes no

sense.

Public Safety & Security

In its Response, the Department identificd that 1,536 pages of records responsive to the
Request were withheld based on the Department’s contention that these records were exempt from

disclosure pursuant to Section 708(b)(2) of the RTKL and Section 708(b)(3) of the RTKL, which

4



the Department categorized under the heading “Public Safety and Security”. The Department’s

claim that these records are exempt from disclosure under these sections of the RTKL and the

rationale asserted by the Department in support of this is grossly deficient.

In order for an agency to properly assert an exemption under Section 708(b)(2) of the
RTKL, the agency bears the burden to demonstrate that “the disclosure of the records would be
reasonably likely to jeopardize or threaten public safety or preparedness or public protection

activity.” Carey v. Pennsylvania Department of Corrections, 61 A.3d 367, 374 (Pa. Commw. Ct.

2013). Bvaluation of the “reasonably likely” test involves analysis of “the likelihood that
disclosure would cause the alleged harm, requiring more than speculation.” Id. at 375. The
Department’s assertion of this exemption under Section 708(b)(2) is mere unfounded speculation,
which is made readily apparent by both the content of the Department’s Response and the fact that
other state and federal government agencies have published the same type of information on their
websites that is nearly identical to what was sought in the instant Request and what is presumably

being withheld by the Department.

With these “Public Safety and Security” exemptions, the Department engages in baseless
fear-mongering to direct attention away from the deficiency of its Response. Amongst the

doomsday scenarios presented by the Department in its Response are its contentions that:

o disclosure of licensure information could allow an individual to “utilize the
information contained in the license and reports to untawfully obtain the radioactive
materials for illicit purposes thus creating a major security and health breach.”
[Department Response at p. 4].

e “Disclosing the contents of these records would reveal specific information
pertaining to the nature and location of radioactive materials.” [Department
Response at p. 4].




e “Information contained within these files would give a determined adversary the
means to actually do harm to others.” [Department Response at p. 41.

Essentially, the Department would have one believe that if it provided the records in its possession
that are responsive to this Request, that cities across the Commonwealth would suddenly become
black market weapons bazaars full of unsavory characters purchasing radioactive materials. These
““scare tactics” are preposterous and are nothing more than ill-fated attempt to direct attention away
from the fact the Department has not and cannot demonstrate, beyond mere conjecture, that it is
teasonably likely that the disclosure of these records will jeopardize or threaten public safety, as
is required by law. Carey, 61 A.3d at 374, 75. In fact, beyond using “buzzwords”, the Department’s
Response does not even rise to mere speculation of potential harm to “Public Safety and Security.”
A cursory examination of the Department’s assertion of .this exemption, in concert with records
that the Departrﬁent provided and general background information, reveal.s the absurdity of the

Department’s position that the “Public Safety and Security” exemption applies.

The most egregious example of the Department’s misuse of the “Public Safety and
Security” exemption to witlthold responsive records from the Requester is the Department’s
decision not to disclose the address of ProTechnics. In its Response, the Department identifies that
among the 1,544 pages of withheld records, there is information about *. . . physical addresses.”
[Response p. 4]. In the documents that the Department produced, the mailing address of
ProTechnics is redacted. From a threshold perspective, it is unclear how the Departmeunt could
conclude that disclosure of the business address of a company where correspondence is directed
would endanger the “Public Safety and Security.” ProTechnics’ office is not a secret military
facility where national security could be compromised by disclosure of its mailing address: it is an

office building in suburban Houston. A visit to the ProTechnics website includes a page where one



can obtamin the address and telephone number for every ProTechnics location:

(http://www.corelab.com/ proTechnics/locations). A copy of this webpage is attached hereto as

Attachment 2. In fact, on that website, ProTechnics lists its headquarters address and phone

numbers and invites people to make contact with the company:

See, Attachment 2. Presumably, if ProTechnics was concerned about the “Public Safety and
Security” ramifications of the disclosure of its address, it would not maintain this information on
its own website. Since ProTechnics has disclosed its headquarters address and its other numerous
business locations on its own website, the unidentified “determined adversary” that the Department
cites in its Response would not have to work too hard to acquire this information. In light of thesé
facts, the Department’s redaction of ProTechnics’ address and its withholding of documents with
ProTechnics’ name and address on them is not justified by its asserted “Public Safety and Security”

exemption claims.



The Department’s refusal to provide records containing ProTechnics” mailing address is

but the tip of the iceberg in the Department’s puzzling and improper redaction of records and
withholding of records based on its “Public Safety and Security” excmption. If one reasonably
interprets the Department’s Response, one reaches the conclusion that the Department will neither
confirm nor deny that ProTechnics has a radioactive materials license in the Commonwealth, as
the Department asserts that it witltheld records that include «. . . licensees’ names, license numbers.
. ” [Response at p. 4]. The records that the Department did produce, however, clearly indicate that
ProTechnics had or has a radioactive materials license that the Department was referencing, either
by way of a general license, a reciprocal license or a Pennsylvania radioactive materials license.
This is exemplified in the June 15, 2010 “Notice of Violation” directed to ProTechnics and
regarding “License No. REDACTED”.! Obviously, ProTechnics had a radioactive materials
license number, or there would be nothing to redact in this line. This is confirmed in the Consent
Order and Agreement of November 2, 2010 that the Depaﬁment provided wherein it states, at Item
K, that ProTechnics obtained radioactive materials license on February 26, 2010. See, November
2, 2010 Consent Order and Agreement attached hereto as Attachment 3. Quite clearly, the
Department’s resistance to any disclosure of information relative to ProTechnics possessing such

license is undermined by the records that were produced.

Related to ProTechnics’ licensure, among the Department’s redactions is ProTechnics’
Texas radioactive materials license. Much like the Department’s refusal to disclose ProTechnics’
business address, the Department’s redaction of ProTechnics’ Texas radioactive materials license

number is without merit or basis under a “Public Safety and Security” exemption. Information

! Examination of this June 15,2010 Notice of Violation further reveals that the Department has redacted the eFACTS
Inspection D Number and the eFACTS Enforcement ID Number. If this information is found on the Department's
online eFACTS system, it is very difficult to accept the Department’s assertion that its disclosure in the context of a
Right to Know Law request would somehow endanger Public Safety and Security.
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regarding the Texas Department of State Health Services’ radioactive materials licensure is

available online, which sets forth license numbers, license type, license status, license expiry,
general details regarding the particular license, specifically what radioactive materials and in what
quantity these radioactive materials may be used and for what purpose, as well as the company
address and company phone number. An exemplar copy of such information, as well as an incident
summary report are collectively appended hereto as Attachment 4. Again, the Department’s claim
that it cannot disclose information because of threats to “Public Safety and Security” is
contradicted by the fact that this information is already in the public domain and, in fact, placed
on the internet by a sister state from which the Department granted ProTechnics a reciprocity

license to use radioactive material in Pennsylvania.

Among the information that the Department has withheld or redacted is information
regarding locations where ProTechnics products were used. The Depaﬂment’sl claim that
disclosure of this information would jeopardize “Public Safety and Security” is wholly undermined
by the records that the Department produced. In the records that the Department produced, the
Department redacted the well sites where ProTechnics radicactive tracer products were injected
into gas wells. However, in a puzzling decision, the Department did not redact the names of
1andfills where these ProTechnics radioactive tracers that flowed-back from the well were taken
for disposal. Reason would dictate that if the Department was concerned that its disclosure of
jocations where ProTechnics products were injected into the ground could “give a determined
adversary the means to actually do harm to others,” the Department would more vigorously guard

the location of the landfill where the recovered radioactive flowback was disposed-of.> As

2 To this end, it seems implausible for the Department fo contend that, with respect to the matters referenced in its
Notices of Violation, that disclosure of the locations where Protechmics tracers were used several years ago jeopardizes
any public safety. '



discussed below, the federal Nuclear Regulatory Commission makes this information available on

its own website, further undermining the Department’s position. More to this point, it is odd that
the Department would redact the names of the companies that hired ProTechnics in the records
that the Department produced, while disclosing the names of the names of the companies where
these tracers were disposed-of. Even then, the Department’s redactions were incompilete, defeating
the purpose of the exercise, as, for example, the Southcentral regional office disclosed a Notice of
Violation directed to Citrus Energy Corporation. See, Notice of Violation directed to Citrus Energy

attached hereto as Attachment S.

Along similar lines, the Department’s contention that revealing “inspection reports” and
“documentation of security controls” would undermine the “Public Safety and Welfare” is
frustrated by other information that the Department has provided. For examplé, the Department’s
Northwest Regional Office provided the minutes of a June 16, 2010 Program Managers’
Conference Call in response to the Request. See, June 16, 2010 Program Managers’ Conference
Call minutes attached hereto as Attachment 6. This document identifies that the Rustick Landfill
had a radiation alert for Iridium-192, in waste generated from a gas well where ProTechnics
utilized Tridium-192 tracer beads. The letter then continues that “ProTechnics is curently the oniy
company utilizing this technology in PA.” Quite clearly, information about “security controls™ and
the results of incidents have been provided by the Department. In light of this, the Department
cannot credibly refuse to produce documents responsive to the Request by asserting an exemption

that the Department itself has already ignored.

Also unclear is how the Department’s redaction of the names of individuals employed by
or representing ProTechnics is an appropriate “Public Safety and Security” exemption under the

RTKL. For example, in the records that the Department has produced, it has partially redacted the

10



identity of the employee at ProTechnics that correspondence was directed to and the Department

also redacted the names of attorneys for ProTechnics that signed a Consent Assessment of Civil
Penalty on behalf of ProTechnics. There is absolutely no reason why the identity of ProTechnics’
legal counsel should be redacted from documents. The redaction of such information is also
suspect and improper when the Department already provided such information from its other
offices.? Moreover, the Department’s redaction was sloppy, at best, because while the Department
redacted the name of the addressee from the address, it did not redact the names of “Mr. Hampton”
and “Mr. Flecker” from the salutations. See, January 28, 2010 Notice of Violation transmitted to
“Mr. Hampton” and December 23, 2013 correspendence to “Mr. Flecker” appended hereto as
" Attachment 7. “Additionally, where the Department has redacted the names of individuals at
ProTechuics, the Department did not redact the names and addresses of other parties involved in

matters subject to the Request, such as the August 3, 2010 Consent Assessment of Civil Penalty

nvolving Elk Waste Services, Inc. of 134 Sara Road, Saint Marys, PA 15857, which was signed

' by Chester L. Cheatle, the President of Elk Waste Services. See, August 3, 2010 Consent
Assessment of Civil Penalty attached hereto as Attachment 8. The Department even produced a
check from Elk Waste Services bearing the 'company’s baxﬁ; account number. See, Attachment 8.
There can be no doubt that the Department’s selective redaction and non-disclosure of even basic

information is arbitrary.

While these examples indicate that specific parts of the Department’s withholding of
tesponsive records based on “Public Safety and Security” are nonsensical, a more global view of

the Department’s “Public Safety and Security” exemption claim reveals that its fundamental

3 Moreover, documents available on the Nuclear Regulatory Commission website contain the names of ProTechnics
employees. If the Nuclear Regulatory Commission does not find it to be contrary to the public safety or, indeed,
individuals’ personal safety to place this information on its website, the Department cannot credibly assert such
exemption.
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premise is fatally flawed. At the heart of the Department’s “Public Safety and Security” claim is

that disclosure of information related to radioactive licenses, complaints and violations would
somehow jeopardize the public welfare. This contradicts the practice of the United States Nuclear
Regulatory Commission (“NRC?), the federal agency entrusted with nuclear regulation and safety.
Whereas information such as radioactivity license numbers, corporate addresses, types of
radioactive sources, locations of use, etc. are guarded by the Department for fear of falling into the
hands of unidenﬁﬁed miscreapts, the NRC makes all of this information available on its websiie.
See, Noverber 15-16 email correspondence, appended hereto as Attachment 9. Also puzzling is
that the Department’s Northwest regional office produced, in response to the Request, an internal
e-mail, dated November 16, 2010, wherein Department employees noted concemns of radiation
exposure to Department inspectors associated with the use of radioactive tracers. See, November

16, 2010 Department e-mail attached hereto as Attachment 10.

On the front page of the NRC website, there is a «Search” featute where, if one enters
«“proTechnics”, five (5) pages of results are populated, with hyperlinks to a variety of documents.
Searching through these free, publicly available files on the NRC website reveals a plethora of
information about ProTechnics. For example, one entry on the NRC website involved an April

2014 event in Colorado involving ProTechnics:

Event Number: 50065

'agreement State
Notification Date: 04/28/2014

"Rep Org: COLORADO DEPT OF HEALTH

:{jcensee: PROTECHNICS Notification Time: 16:15 [ET]
iRegion: 4 Event Date: 04/04/2014

{City: FRUITA State: Co Event Time: 14:30 [MDT]
.County: Last Update Date: 04/28/2014

iLicense #: CO 545-01
:Agreement: Y

:Docket:

‘NRC Notified By: JAMES JARVIS
‘HQ OPS Officer: DONALD NORWOOD

12
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éPerson {Organization):

A.A_,_E

%Erhergency Class: NG
110 CFR Section: ‘EMARK HAIRE (R4DO)

: |
iAGREEMENT STATE | FSME EVENTS RESCURCE (EMAI) ;

Event Text

| AGREEMENT STATE REPORT - SCRAP FACILITY GATE
|

ALARM

:"On 04/04/14 at approximately 1430 MDT, the Colorado Radiation Program received phone
|notification of a scrap load that had been rejected at a recycling facility in Englewood, CO due to a
‘gate radiation alarm. Scrap facility personnel performed surveys around the container using hand
'held survey instruments. Surveys indicated readings up to a maximum of 120 microrem/hour
%i(Ludium Model 3). Recycling facility staff Indicated that the load would not be returned to the
‘shipper until the following week and that the load/roll-off container was segregated onsite. The
Colorado Radiation Program issued a DOT speclal permit and the scrap metal was returned to the
originator, Baker-Hughes (Colorado License No. 678-01; 285 County Road 27, Brighton, CO
80603) on or about 04/11/14.,

"preliminary communications with Baker-Hughes personnel indicated that it performed well
fracking work in mid-March 2014 and worked with another Colorado licensee - well logging tracer
company, ProTechnics (Colorado License No. 545-01; 703 Greenway Drive, Fruita, CO 81521).
iBaker-Hughes is not authorized for tracer material use. Baker-Hughes requested that ProTechnics
perform surveys on the rejected scrap load to determine whether the contamination was naturatly
occurring radioactive material, or tracer material. ProTechnics performed radiotlogical surveys on or
about 04/15/14 at the Baker-Hughes facility and determined that a small amount of tracer
material remained in one component (a manifold removed from the pumping truck) of the scrap
Icad. ProTechnics identified the tracer material as Iridium-192. The tracer material combined with
;approximately 10 Ibs. of fracking sand was removed/decontaminated from the scrap component
‘and was packaged by ProTechnics and returned to their facility in Fruita, CO for decay in storage.
ProTechnics estimated the activity of Ir-192 tracer material in the component to be approximately
0.015 mCi. After receiving a preliminary written report from ProTechnics on 04/16/14, Colorado
Radlation Program staff performed phone interviews of Baker-Hughes personnel and ProTechnics
‘personpel.

"Colorado Radiatlon Program staff performed on-site verification surveys of the scrap load (post-
i:decontamlnation) on 04/21/14, Surveys indicated that no radiation levels above instrument
;background were detected on the remaining decontaminated scrap.

f;“The Colorado Radiation Program is continuing to investigate the incident to determine further
‘actions.”

I — i

Readily apparent is the ProTechnics Colorado radioactive materials licensure number, the
exact time and date of the incident, the type of incident, and the specific radiation source, an IR-
192 tracer as well as the names of individuals reporting the incident. There are many other entries
on the NRC website with similar specificity as to the identity of where, Wﬁat and how specific

radioactive tracers were used and mishandled.
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When one examines the information that the NRC makes available on its own website, it

is readily apparent that the scope of the Request is fairly encompassed within these documents.
The Department cannot credibly claim that it withholds information for “Public Safety and
Security” reasons when its federal counterpart makes this same information available, without
even any need for a Freedom of Information Act inquiry. In the Department’s case, it is difficult
to imagine what risk to the public wellbeing would arise by the disclosure of information about

where decaying radioactive tracers were injected into gas wells a half-decade ago.

Simply put, the Department withheld 1,544 pages of records based on “Public Safety and
Security” exemptions and redacted information in other records based on these same exemptions

that are inappropriate under the RTKI..

Internal Predecisional Deliberation Exemption

The Department next asserts that it is withholding approximately 201 pages of responsive
records based on the “Internal, Predecisiomal Deliberation Exception” found in Section
708(b)(1)(1)(A) of the RTKL. To satisfy the Predecisional Deliberation exemption, the Department
must demonstrate that the withheld records are “(1) internal; (2) prior to agency decision or course

of action; and (3) deliberative in character.” Worcester v. Office of Open Records, 129 A.3d 44,

61 (Pa. Commw. Ct. 2016). Factual information is not deliberative in character. Id. Only the
information “that constitutes confidential deliberations of law or policymaking, reflecting

opinions, recommendations or advice is protected as deliberative.” Pennsylvania Department of

Education v. Bagwell, 114 A.3d 1113, 1122-23 (Pa. Commw. Ct. 2015) (internal citations

omitted). Further, “each of the three elements must be established by the underlying facts, as the

absence of any of the elements precludes protection under the exception.” Id. at 1123.
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Whereas the Southcentral Office asserts this exemption, the Department’s Northwest

region produced a November 16, 2010 internal e-mail communication among Department
employees and the meeting minutes of a June 16, 2010 Department meeting as well as the intemal‘
e-mail of the Department’s Northwest regional office expressing concern over oil and gas
inspectors’ radiation exposure at these well sites. See, Attachments 6 and 9. The Department has
withheld the same type of documents produced by the Northwest regional office without
substantiating this exemption with respect to each of the 201pages of records that it has withheld
under this exemption. As a result, the Department has not met the threshold required to withhold
such documents pursuant to this exemption and thus must be compelled to produce all 1,500 pages

that have been withheld.

Confidential Proprietary Information

The Department next contends that it is withholding 128 pages of responsive records that,
if disclosed “would undermine ProTechnics’ competitive position in the marketplace and would
reveal a specialized framework that ProTechnics expended substantial time and money to
develop.” The Department also asserts that, among the withheld records are “patent information
and well tracer presentation information.” The initial explanation provided by the Department in
its denial of the Request fails to demonstrate that the Department is appropriately asserting this

exemption. The RTKL defines “Confidential or proprietary information” as:

Commercial or financial information received by an agency: (1)
which is privileged or confidential; and (2) the disclosure of which
would cause substantial harm to the competitive position of the
entity that submitted the information.”

65. P.S. § 67.102. The Department’s contention, that 128 pages of information are being withheld

under this exemption, is overly broad, as the Department generally claims that the withheld records

15



“include patent information and well tracer presentation information.” This superficial explanation

does not and cannot support the Department’s exemption. For example, substantial information
regarding patents held by ProTechnics is available on the United States Patent and Trademark
Office Website. A search for Patent Number 5,182,051 reveals a patent for “Radioactive tracing
with particles” that is held by ProTechnics. A copy of this patent document is attached hereto as
Attachment 11. This patent reveals substantial information regarding the development, use and
purpose of this technology. Again, as referenced above, the President of ProTechnics testified in
open court, on direct examination, in great detail regarding how the “ZeroWash” radioactive tracer

works. See, Attachment 1.

Along similar lines, ProTechnics’ ZeroWash ‘Tracer, which was used at the Yeager drill
site in Amwell Township*, which is the focus of this Request, was the subject of a 2013 article in
the Journal of Chemical and Pharmaceutical Research, entitled “Study and application of
ZeroWash tracer fracture monitoring.” A copy of this article is attached as Attachment 12. In this
article, the authors discuss the ZeroWash tracer and how it is used in the hydraulic fracturing
process. Similar to information contained in patent documents, the Department cannot demonstrate
that the disclosure of the withheld records would actual cause substantial harm to ProTechnics’

- competitive position that takes into account information already in the public realm.

Noncriminal Investigation

The Department next contends that twenty (20) pages of responsive records have been
withheld as a result of a noncriminal investigation. Hallmarks of a poncriminal investigation

involve a “systematic or searching inquiry” and a “detailed examination.” Department of

+ Attached hereto is a copy of a nonprivileged document produced in related litigation demonstrating Protechnics’ use
of ZeroWash tracers at the Yeager well site and the quantities in which they were utilized.
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Environmental Protection v, Delaware Riverkeeper Network, 113 A.3d 869, 875 (Pa. Commw. Ct.

2015). While the Department recites provisions of the Radiation Protection Act at-length in its
Response to the Request, the Department does not and cannot demonstrate how the requested
records constitute a “systematic or searching inquiry.” Instead of a systematic and detailed
examination, it appears that, from the Department’s description, the its interaction with
ProTechnics with regard to this matter involved mere issuance of violations for actions contrary
to Pennsylvania law. To accept this explanation would serve to cause an incredible percentage of
records maintained by the Department to be shielded from public view. Moreover, while the
Department contends that “these records prompted the SC Regional Office to conduct an official
probe at the facility . . .” the Department does not identify what this “facility” is. The Department

also fails to identify the resolution of any such alleged investigation.

Personal Identification Information

The Department claims an exemption pursuant to the “Personal Identification Information”
exception in Section 708(b)(6) of the RTKL with respect to 230 pages of records. The Department
contends that the information relates to Social Security numbers, drivers’ license numbers,

personal financial information, personal telephone numbers and personal e-mail addresses.

The Department’s claim for thé need to redact its employees’ email addresses aﬁd
telephone numbers is absurd. Protection of employees’ internal telephone numbers makes little
sense, as Department directories are available on the internet and reaching representatives by
phéne is as easy as calling the Department’s switchboard and asking for a particular representative.
The Northwest regional office did not redact the telephone number of John R. Crow, its Solid
Waste Supervisor in a letter to Mr. Chester Cheatle of Elk Waste Services, Inc. enclosing a Consent

Assessment of Civil Penalty, in the records it produced in response to the Request. The Department

17




also did not redact the Elk Waste Services bank account number on a check that it produced with

these records. Other regional offices have provided e-mails with Department representatives e-

mail addresses on them. See, Attachment 9.

Moreover, the Request did not éeek personal e-mails among Department staff. The Request
sought a very focused set of records and, if personal e-mails were used by personnel for this
purpose, the mere fact that they are personal e-mails does not render them beyond the scope of the
Right to Know Law. Moreover, the selective redaction of certain information pertaining only to
ProTechnics and inconsistency among Department offices regarding what was disclosed indicates

that the assertion of this exemption is ad hoc and inappropriate.
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TEE COURT: Okay. This is the time for a
hearing in the matter of third-paxty discovery directed
ta ProTechnics in the matter of Haney vs. Range
Resources, No. 3534 of 2012.

On December 17th, we issued an order refusing
some of Plaintiffs' motion to compel and scheduling the
remainder for a hearing, which is scheduled for today.

Are the parties ready to proceed?

MR. ARNOLD: Yes.

MS. SMITH: Yes, Your Honor.

THE COURT: Mr. Smith, Ms. Smith, I guess one
of you should go first.

MS. SMITH: Your Henor, the hearing was
reguested, as you may recall, by counsel for
ProTechnics. If you want me fto go first, I'm happy to
do that, but it --

THE COURT: Okay. Well, yeah, I guess -——

MR. ARNCLD: Your Honmor, I'm happy to proceed
however Your Honor would like, and we're fine going
first.

Brief remarks to open, and, then, Your Honor,

we were going to call Mr. Michael J. Flecker to
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testify.

THE COURT: OCkay.

MR. ARNOLD: Your Honer, cbviously, we
received Your Honor's order of December 17th. Since
that time -- and T think Plaintiffs would
acknowledge -- we did supplement the production with a
couple of additional invoices that we were able to
locate. We produced those to Plaintiffs.

We also preduced a product description
relating to the isotope tracers. That product
description, also, is a —- it's a one-pager, and it
lists information including -- for each cof the isotopes
that was identified in the jobsite survey, it
identifies the radioﬁuclide, chemical form, 8G, mesh
size, and half-life days. So it provided Plaintiffs
with some additional infermation relating to those
isctope tracers.

We think, Your Honor, in terms of what's at
issue today, per Your Henor's order, is paragraph 7C of
Plaintiffs' motion to compel, which is specifically
relating to the gas chromatography, mass spectrometry,
and ilon chreomatography data. That's the underlying
data that underlies the test results that were actually
provided to Plaintiffs in the initial flowback repcrt

that was produced very esarly on in this process.

it




N R S

v om0y Wn

13
14
15
16
17

18

20
21
22
23
24

25

and, again, to the extent invoices Your Honor
has crdered, and it is specifically mentioned in
paragraph E, but we made sure that the invoices were
all provided to Plaintiffs.

The other items that are open, paragra?h F
relates to contracts/subcontracts perfcrmed by
ProTechnics on behalf of Range and/or United Well
Services. Paragraph G, radiocactive material
description. H, surveys. And L, any correspondence
with Range.

Again, we previocusly explained we did provide
the surveys. I'm going to have Mr. Flecker cover that,
as with each of these items. And we previously
produced cdrrespondence with Range. There's not a lot
of correspondence, but Mr. Flecker is going to address
that as well.

So with that brief introduction, Your Honor,
I'1l call Mr. Michael J. Filecker to the witness stand.

THE COURT: Mr. Flecker.

MICHAEREL J. FLECEKTER,

was called as a witness, and after having been

first duly sworn, testified as follows:




= W BN

o s AR S )

10

12
13
14
15
16
17
18

15

DIRECT EXAMINATTION

BY MR. ARNOLD:
0. Good afternoon, Mr. Flecker, would you please

introduce yourself to the Court?

A, I am Mike Flecker.

Q. And where do you livae?

A. 1 live in Sugar Land, Texas. Just outside of
Houston.
- Q. Okay. Did you travel here tocday from Houston

to testify?

A. Yes, I did.
Q. Okay. And who's your current employer?
A. Core Laboratories. ProTechnics Division of

Core Laboratories, tc be specific.
Q. Okay. And what's your current position with
ProTechnics or Core Laboratories?
A, I'm the president over the ProTechnics
Division and over the Stim-Lab Divisiocn.
THE COURT: I'm sorry, did you say stem?
THE WITNESS: Stim, S-T-I-M, dash, L-A-B.
-THE COURT: Okay.
BY MR. ARNOLD:
Q. In your rocle as president of the ProTechnics
Division, what are your responsibilities?

A. It's everything from financial to sales and
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marketing to global operations, technolegy development.

0. And how leng have you been in the oil and gas
industry?
A, Thirty-five-plus years.

Q. And how long have you been employed by

ProTechnics or Core Labs?

A. It will be 16 years in February.

Q. What type of work does Profechnics specialize
in?

A Completion diagnostics is what we claim is
our main -- that's our main market. Reservoir

diagnostics is another area. There's a few other
smaller areas. But, predominantiy, completion
diagnostics.

Q. And with respect to the Yeager well,
specifically, and the job, what does ProTechnics
provide in that field?

A. In that particular area, that falis in our
completion diagnostics arena. And in that case, we
provided tracer services, where we would go out to
location and inject tracers into the stream. Tt's like
a taggant.

As they're pumping the frac job, we're just
marking the fluid and the proppant that goes downhole

so that we can understand how each stage was treated

r—i— n———
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and how it performs when it comes back on production.

a. Okay. And what is the relationship between
PraTechnics and Range Resources?

A. We're a service provider tc Range contracted
on a per—-well basis.

Q. Okay. And are you aware that Plaintiff
served a third-party subpoena on ProTechnics in this
case?

A. Yes.

Q. And were you inveolved in collecting documents
in order to respond to the subpaena?

A, Yes.

0. and did you assist counsel in preparing

proTechnics' response to the subpoena that Plaintiff

served?
A, Yes,
Q. Okay. MNeow, without revealing any

confidential or proprietary trade secret information,
can you tell the Judge -— what can you rell the Judge
about the nature of the ProTechnics chemical tracers?
A. Okay. Our chemical tracers are —— you know,
we pump them at less than one part per million. Each
individual tracer is kind cf unique. Tt's not
naturally occurring in the reservoir so that we can

clearly identify each zone without it being interfered
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with by naturally occurring chemicals,

OQur chemicals are —=- [ guess, there's certain
criteria that have to be had, such as it being unique.
But before we start testing the chemicals t¢ sse if
they'll work as a tracer, we actually first look at
HSE —-- health} safety, environment.

We look at the EPA and other agencies, like
in Canada and Europe, and validate that they're not
listed on any known carcincgens or bicaccumulation
toxins. So that's the easy one., That's the first
criteria.

Then we go and we look at, does it gqualify?
Will it handle the temperature and pressure? Will it
be stable? Not degrade. Not be eaten by bugs. .Many
different other criteria.

Most of the effort to determine what chemical
can be used for a tracer or a taggant is proprietary,
Part of the reason why we protect this is we don't want

to give out that recipe to our potentiazl competitors.

Q. Ckay. And did you say that —-- what type
of -- are they sodium salts?
A, They are sodium salts.
Q. And in the particular instance of the tracers

used on this site, they were sodium salts?

A. Correct.
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Q. Okay. But there are unique aspects to it
that youn can't --

.A. Correct.

Q. -— or you protect in order to protect the
value of those tracers to your.business?

A Correct. That is our core business. The
tracers. BAll of our employees, everybedy that works
for us is —-- the jobs, everything we do, is strictly

based on this tracer technology.

Q. And i1f I understood your testimony right, you

start as a threshold matter in deciding what types of
galts -~ scodium salts to use, the thraeshold there is
that they're not listed on any kind of environmental
watch list or hazardous méterial list?

A, Correct.

Q. Now, have you had a chance to look at the
flowback report --

A, I have.

Q. —— that was precduced in this case?
A, Yes.
Q. Okay. Can you describe, generally, what is

contained in a flowback report and the nature of what
type of results are in this report?
A. Ckay. Well, to put around some context, we

pump a unique tracer with each frac stage. So a well

h
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might have ten stages.

MR. SMITH: Just for clarification,

Mr. Arnold, are we speaking akout this document or just
in general?

THE WITHNESS: This document.

MR. ARNOLD: This document.’

MR. SMITH: Okay. Thank you.

THE WITNESS: So in this case, [ can't
remember hoﬁ many stagss were in that well. Let's say
it was ten stagess. They will perforate the wellbore to
have fluid access to that, and tThey will hydraulically
fracture an interval of the zone. 2and we place a
tracer in there with that fluid to make sure that we
undefstand how that fluid behaves. |

Once it goas on production, they'll
perforate -— they'll set a plug, isolate that.zone,
rerforate, and frac the next zone. 5o a uhique fluid
system goes in there. We'll mark it. And we do that
until we get done with the well completion,

When the well is put back on production, we
collect water samples at surface, and from that water,
we can identify what tracers are in the water. And
let's -just say the bottom three zones were plugged or
blocked and not working. © The plumbing is messed up.

We take a water sample, and we ses2 we have seven
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tracers in the water, but these bottom three tracers
aren't showing up.

So that's a simple application here of should

I go in with coil tubing, clean out the well. It might

have been filled with sand. Clean it out sco we can get
all those zones producing.

So that's a simple —— it's about as simpie as
that. That's the simplest way to determine what we do
with that report.

There's other information and other
applications. It can get complex, what we do, but
that's the simple way to describe it.

Q. Okay. And when you're talking about those
stages, those are the chemical tracers -that are going
into each stage; is that right?

A. Right. We're marking the frac fluid that
carry the proppant down there.

Q. Okay. And the proppant, there are proppant
tracers, too? Those are the isotope tracers that we

talked about?

A, That's correct.
Q. Okay. Now, the report that was produced --—
rhe flowback report -- explain that the samples were

analyzed with gas chromatography, mass spectrometry,

and ion chromatography.
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A, Correct.

0. Can you —— were the results of those tests
contained in the flowback report that was produced?

A. They are.

Q. Okay. What about the underlying data that
was used to produce the report? .

A, The underlying data is raw data, area counts,
that have to be calibrated and converted to get these
engineering results that you can interpret.

The raw data, as you know, we made an
attempt -- or -- multiple attempts to try to retrieve
that data. Unsuccessfully. I can describe mare.

Q. Sure. Why don't you tell the Judge abouf
what you did as president of ProTechnics to try and
obtain the raw data for the Plaintiffs in this
situation?

A, Yaah. We have a chemistry lab manager who
manages all of our processes with regard to analyzing
these samples. I went to cur lab managér and asked him
te produce the -- I said we had a subpcena. I gave him
the well name. Told him I need to get the raw data for
this job.

He went and searched the database, tried to
see 1f he could find the raw data.

We do not have the ability tc locate that
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data through our database.

Q. and is that because this jcb was done back in
20097 December of 20097

A. Correct. Back at that time, you know, our
raw data is not something that we leverage. It's
the -— the interpretation is based off of the repoxt
that we provided. That's what we_provide our client.
That's what our engineers use.

Cnce we calibrated and moved to that phase,
that's what you use. That's the -- what has wvalue.

And so we've never worried about the raw data once we.
get 1t converted.

Q. Now, in this flowback report, there's a
paragraph that describes essentially what you described
about using the tracers and injecting them into the
frac stages. And eight'frac stages, 1t says.

But there's a summary here. And it says, "As
the sample pericd proceeds with time, the chloride
concentrations are cbserved to increase, while the
total chemical tracer concentrations are observed to
decline. This trend suggests that the formation brine
component of the flowback fluid is increasing as the
chemically traced treatment fluid component declines.”

Can you explain what that means, and why that

is important in the context of this report?

i ——
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A. Yeah. That's ancother application of the
diagnostic. We used to only measure the chemlcal
concentration, and over time you can ses the chemical
concentration dropping off. That's just historically
true. |

And sometimes people wonder is that really
accurate. Is that what's going on with my well,
because it didn'‘t -- and so we started taking the
cation measurements to which that just is taking the
measurements of the water itself. Not our tracers. An
indepandent measurement. Because the water that we
pump downhole is more fresh water. And the formation
water is mere like sea water. It's a high salinity.

So when you see the cétions, which is the
salts that are in the fresh water going dowrnhole. When
you start producing the well back, the first fluid you
produce back is going to be more the frac fluid. So
it's going to be more fresh water.

And over time, as the zZone cleans up and the
frac fluid cleans up and gets out of the way, the
formation water starts coming in and almost washing 1t
out, which cleans up the frac and it flows ketter then.

The original purpose of pumping tracers; and
the patent that we had was because when‘they were

pumping frac fluids, they would use a gel. Like, a gel
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stabilizer. Because they want to carry sand and
proppant and get it out thousands of fszet away. The
gel would be like glue, and it would ~=- yeah, you might
create a fracture and proppant, but if the glue doesn't
break and clean up, it's just a plugged fracture.

S¢ the purpose -- original purpose cf the
tracers was to mark the different stages of fluid and
determine is it cleaning up. And early on we had a lot
of glue. And so they changed the fluid systems, and
they've improved them to try to get them to clean up.

S0 this is doing two things. We're showing
the chemicals are coming back, but the fact that wer
have the salinities coming up is shawing that the
formation fluids are coming iﬁ. And those formation
fluids are just'cleansing out the ffac fluid. 2and the
well is going to be preducing better once you get the
frac fluid off.

We say in our world thatlthe frac fluid is
damaging and that it's plugging the production. So
it’s, like, a plumbing issue. How can I get that
cleaned out? And tﬁat’s the number one purpose cf the
tracers, is to make sure our fluid systems are
effective at cleaning up and creating an effective
fracture. Conductive fracture.

Q. Okay. Can you describe te the Judge how the

ke b — e
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water samples are takén at the well and sent to
ProTechnics?

A, We —— when our employees go out to location
to pump the tracers, we leave a kit on location. That
wWwill be boxes with bottles with labels on them with
FedEx shipping. The box is labeled with our name.
Fverything is set up.

We hand that off to -- typically, the client
will have a flowback crew on location. I'm not exactly
certain all that they do. But right after the frac,
the client will have somebody out there monitoring
flowback and determining how much of the frac fluid has
been recovered and taking their measurements.

AThey'll take these samples in a small, like,
125-millimeter—size Nalgens bottle. Label it. Send it
inte Houston. And these are coming in from all over
the world, ©Our cne lccation.

Those samples are then taken throcugh a
process —— proprietary process that we have to analyze
for our tracers.

Y0 they might collect several samples on the
first day, and then the next day, less. And as time
goas by, they'll collect fewer samples.

Q. Did ProTechnics keep those bottles -— water

bottles of samples for siz years or more?
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A. Na. Our normal practice 1is that we will take
those samples, we'll analyze them. Because we don't
need the whole 125-mils of fluld to analyze it. We can
analyze that thing a hundred times, probably, with that
amount of fiuid.

What we do is, we'll hold those samples in
storage, and then when the new samples come in from
around the world, we'll put those in storage.

So it's kind of like first-in, first-out. We
just shift the old samples and properly dispose of
those. Bring in new samples. So there's a cycle.

And so the amount of time they stay thexe
might be a month, might be two months. Depends on the
rate of samples coming in. We don't offer that as a
service. Tt's not —-—- we just do it as a matter of,
well, hang on to them just in case somebody says, hey,
let’'s go back and reanalyze the éample or something.

Q. Now, I heard you testify earlier about the
underlying data not being identifiable or retrievable.

A. Correct,

. Let's assume, hypothetically, that you, in

fact, could retrieve the information. If the data was

ratrievable, would it be usable? And I'm talking about

the gas chromatography, mass spectrometry, or ion

chromatography. Would that data be usable to the

——— vomreierararer

e r— im—.
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Plaintiffs in its raw form?

A. I don't know how.

Q. Can you explain?

A. Well, the chromatography data is measured in
area, and it's a number. Tt's not -- it's not —- it's

almost unitless. And until you can calibrate and
convert it into parts per billion or parts per million,
VOU know, concentration. Because you cannot get
concentration from the raw data, The raw data would
have to be calibrated and converted inte. Which is —-

what we provided was the calibrated results that are

.interpretabie.‘
And that's what our engineers use to help our

clients figure out how better to produce the wells, is

the report that we provided.

Q. If Range Resources, back in November, had
made the same request by Plaintiffs -- or in December
or today -- if Range Resources made the same request

for this underlying raw data, would you be able to --
would the answer be any different in terms of your --
A, No. No. |
Q. Can you tell the Court some of the things
that have affected, as you understand it, ProTechnics’
ability to try and identify or locate the underlying

raw data?

’l
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Al Well, we have gone through personnel changes,
system changes, new database changes. Currently,
today, we actually do have the ability, with our
current databass, to go in and say, hey, this sample,
here;s the raw data, and it's linked. Part of that is
because if a manager wanted to go review somebody's
performance, he could go and quickly leok at it. We
didn't have that ability back at that time.

The other thing is, we have multiple
instruments running 24/7 with samples coming in from
all over the world. The samples being analyzed are
intermingled with other projects.

They are intermingled -- they might --

" this —-- like, if we look at the samples on this list,

one of them might have been run on this day on that
inastrument. This sample which came in seven days later

might have been analyzed on that instrument. There's

‘no -- it's a -— so we got multiple instruments,

different FCs.

There ars cother complicaticons. I think --
and the PCs back then, we couldn't have them on the
network due to security issues of XP or some IT issue.
They wouldn't let it be on the Internet because that
version of cperating system was not being supported by

Microsoft. It wasn't secure. I don't know. There's

b e T
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some other -- I don't understand the technical side of
why we can't get the data. |

Q. Okay. UWNow, the underlying raw data, is that
still something -- is that something you consider
confidential and proprietary? Do you give it to
clients?

A, Yeah, that would also -- in order to he able
to use that data, and if you lock at the raw data, it's
going to pretty much identify what our tracers are.

Wwith that being said, that's a trade secret,
and that's our company. That trade secret‘is
Foundatienal. If there's anything we have té keep
trade secret, that is it. So that's the number one
biggest ccncern, is we did -- cannct‘reveal the tracer.
Tt would -- we might be able to redact things from it
to eliminate that issue.

The other cne is, if you have to figure out
how fo use that data, and if it's useable, you have to
bhe able to calibrate it, and you have to understand how
we perform our process. And the process, even, to
analyze our data is unigque tc our company. HNo one
outside our company knows what we're deing or how we do
it.

So it would rewveal two things. Our process

is proprietary, and more importantly, the tracer. And

miniyin, ——
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the tracers are, again, low concentration, to mark the
fluids or the massive fluids going down are the --
what's really belng pumped downhole. We just have a
small marker, similar to what people do to mark
gasoline or drugs or dellar bills for
anticounterfeiting, That's kind of what we're doing.

And that is confidential. -

Q, Now, so the process and the tracer
composition, those are both -- they're not disclesed
publicliy?

A, Correct.

Q. And ProTechnics undertakes measures to
protect those —- both the process and the tracer
compesition -— from outside knowledge®?

A We protect it even on the inside. There's

very few people who are allowed to know,

0. Does the process and the tracer composition,
de those provide economic value to ProTechnics?

A. That's our whole —-- that's it. That's our
core of how we make cur money.

0. Do you know if there are competitors out
there who would like to get access to that informatieon?

A,  We do know.

Q. Have you had situations where competitors

have tried to steal your information?
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A We're in a lawsuit right now due to some
ex-employees who have stolen --

Q. So you know competitors are out there?

A. I have maybe alleged -- yeah, that's what
we're alleging, and that's what we're dealing with
right now.

Q. Okay. And you know that there are
competitors out there that would like to get that?
vour technolegy?

A. We do know that.

Q. can you tell the Judge the kind of harm that
would occur to ProTechnics if those trade secrets and
proprietary information were to get out into the
pubiic?

A. Well, for me personally, especially right
nocw, what comes dear 45 we have had reductions in
force. You guys know the industry situation right now.
Ultimately, that's what it would end up leading to.

Q. Really damaging to thelr revenusa?

A. T+ would be damaging to our profitability.
Ultimately, the number of pecple we're going to be able
to employ.

0. ~ One of the things that was at lssue was
producing the contract with Range Resources. Contract

or subcentract. pid you -- did you collect the
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pertinent

A

A

Q-
produced?

A

Q.
invoices?

A.

Q.

A,

2.

agreement with Range Resources?
Correct. I provided the MSA.
M3A. Is that the --

Master Service Agreement.

-— Master Service Agreement?
Correct.

Ckay. Do you understand that that was

YES .

Okay. Did you also produce proposals and

Yes.
Specific toe the Yeager site?
Yes.

Okay. Do you understand that there were

jobsite surveys that were produced?

A,

Q.

Yes.

Ckay. Can you tell me were there -- other

than jobsite surveys or a survey that might have been

produced -- aor -- well, let me strike that.

that.

Does ProTechnics use any or create -- strike

Does ProTechnics create any other surveys or

use any other surveys as a part of the Yeager job?

A,

We don't produce any other surveys. That's
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the only survey we did.

0. The jobsite survey; right?

A, The 3jeobsite survey. We do -— as part of our
responsibility to the client up front is to design what
T call the diagnostic. More like the experiment.

How -~ what their problem is, what they're trying to
solve, redesign it.

So they'll provide us with data on thelr
well, and then we decide, well, here's how we would
approach diagnostics to answer that guestion.

So they provide us, I think in this case, up
front, a directional survey. Different information on
the well. Our engineers then take that and decide,
here's how we would approach this problem. We would
then provide them with a proposal.

and then, at that point, they either call our
district, say, ves, we want you out here at such and
such time to provide that service.

0. and has ProTechnics provided Plaintiffs with
any surveys that it had that it used or procuced?

A, We provided them with the survey that we did.
The surveys that Range supplied to us was in the filé,
yon might say, or folder that we had when they -- that
we received from them. We also produced that survey.

Q. To Plaintiffs?

'F
|
|
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A, Everything we had on this job, we produced.
Q. Okay. And what about with respect to

correspondence with Range?

A, Yeah.
Q. pid you leook for correspondence with Range?
A, We looked and provided the correspondence

it associated with this well.

Q. Okay. You talked about the chemical tracers.
T want to focus now on the proppant tracer. And can
“ you explain what the product descripticn was that was
produced, and why, you know, it had this data about
half-life, that kind of thing?

A. Yeah. Basically, these are the isctopes that
were pumped on this job. I think our report that was
provided shows how much on each stage and what type was
pumped. That is a brief description that we hand out
sometimes to provide pecople with an understanding of
what it is that we're pumping.

in this case, we had —- I mean, ii kind of
J describes in detail how we manufacture the bead. Where
: it's a caramic bead that looks like a sand grain. It's
like the proppant.

Typically, it's higher strength than'sand, 80
when the formation closes down, it can't get crushed.

It's —-- even with sand that's propping it open is

e — o e —
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weaker than the ceramic bead that we're using. 5o it's
a high strength ceramic bead that's typilcally used for
propping formations.

But what we've done with the patent several
years ago is we introduced small amounts of scandium
metal and iridium metal and antimony metal. And those
unicgue three metals, then, are taken te, let's say,
Texas A&M. Their reactor put downhale. They are
irradiated, and then they have a short half-life.
Sixty— to ninety-day half-life.

and we then inject that at very small
concentrations into the stream of proppant. Typically,
about 10 ccs per 50,000 pounds. So that's —- if you
look at a dual-zxle dump truck, those hold
75,000 pounds of sand. So two dual-axle dump trucks.

and we'll have a littie wvial, about this
size, of these beads that we mix in fluid, and we pump
i+ in like an IV. We're just dripping it into the
stream. Marking all that 50,000 pounds of prappant
with a small amount.

We then —-- and that's basically what that is.
That ceramic bead, because it's contained in tha metals
inside of the ceramic matrix, the crystalline
structure, we labeled it, marketing-wise, as Zerc Wash.

Because you can wash it with temperature, wilth acid.

e —
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The isotope stays internal to the ceramic bead. Stays
in place. So that as you produce the well{ it's still
there. We can run an imaging log and iden?ify where
the frac went.

S0 it's significant in that it's -- it goes
with the proppant, stays with the proppant, doesn't
move with production, and allows us to image where

things went.

Q. That being —-
A. Kind of like a medical diagnostic.
Q. Translation, if the proppant, that ceramic

bead that's irradiated, if that is in the ffac, the —-
let's say, the crack under the ground --
A, In the proppant.~~ or in the fracture. In

the fracture.

Q. It's staying in the fracture; right?
A, Correct.
Q. Okay. And on the jobsite survey, were the

various isotopes actually listed on the Jjobsite survey
that was procduced?

A. Yeaﬂ. The isctope and the amcunt.

Q. And that's like, for example, Ir-1927

A. Iridium—-192.

0. Yeah. And was there a radiation survey done

before and after to know --
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A. Correct.

Q. —— wheather or not there were increased
radiation levels?

A, Correct. We measure the natural radiation
background for the area that we're in, It would vary
whether you're in the mountains or at the beach or
whatever.

So we first get a baseline of what that
natural background radiation is. And then before we
leave, we go back and survey everything and verifiy that
we're at natural background. That's just part of our
1icensed procedures.

Q. ODkay. Going back to that master service
agreement; do ybu remember that there was a reguest
from Plaintiffs where they were asking about whether we

had any work orders?

A. Correct.

q. Do you remember that?

A, Yes,

Q. Did you ask your guys whether or not there

were any work orders?

A, T asked the two individuals that wculd ke
closest to it. The contact with the client salesman
and operations. Both of them together, at the same

time, and they both looked at me like, what are you
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talking about?

So my thought is work orders are not
something that we do. Our work order for curselves,
prebably, would be —- and because our ¢lient doesn't
design the job and say, here's what I want you to do.
Qur client gives us data. Our engineers design the
job. We put a proposal out that says, this is what we
should do. Provide them with that. And then the
engineer would say, yeah, that sounds good.

And then, at that point, our normal mode 1s,
we get a call to our district. Because wa'll provide
them with the information,abouﬁ_how to contact us, or
they already know. They call our operations group to
éo out and de the job.

So it's kind of verbal, T guess, is the way
we ——

Verbal.

10

MR. ARNOLD: Your Honor, I have nc further
questions at this time for Mr. Flecker,
THE CCQURT: ¢Ckay. Thank you.
| Mr. Smith? Ms. Smith?

MS. SMITH: Thank you, Your Honor.
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CROSS-EXAMINATTION

BY MS. SMITH:

Q. Good afterncen, sir. My name is Kendra
Smith, and I represent the plaintiffs in this action.
I just have a couple of questiocns for you.

THE COURT: Ms. Smith, pull the microphone up
a little bit.

MS. SMITH: Is that better?

THE COURT: Yeah.

BY MS, SMITH:

Q. To begin with, Mr. Flecker, I received from
Frotechnics/Core Laboratories' counsel your affidavit
in response to our subpoena and the productions that
you gave. And I wanted to ask you a couplé of
questions about that with regard to the information you
have just gone over as well.

It indicates in your affidavit that you are
president of Core Laboratories, LP, ProTechnics
Division; is that cecrrect?

A, That's correct.

0. And so Core Laboratories and ProTechnics are
one in the same company? It's just that there are
several divisions within Core Laboratories; is that

right?

|
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A What I would say -- and I think more in the

public view is it's more like a holding company.

c. Corae Laboratories is?
A, Correct.
Q. Okay.

A. And it depends. I mean, that's the way I
view it. The name overriding from a marketing point of
view is leverage. But each division operates
separately. We have no Core Lab marketing group. We
have no -— it's all —— each division operates on their
owWn.

Q. And you understand from the subpoena that was
served on Ccre Laboratories, slash, FProTechnics that it
was designated as just that? To Core Laboratories,
slash, ProTechnics; correct?

A. Are you saying the subpoena?

Q. The subpoena. Uh-huh. That counsel said

that you helped do a response to.

A. Correct.
Q. Ckay.
A. T can't remember what the language on the

subpoena said.
0. Okay. And, sir, in your lé-year tenure with
Core Laboratories/ProTechnics, have you ever worked in

the lab before?

e
—
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A, I was respeonsible for the lab at one point in
time.

Q. Were you the lab manager of ProTechnics/Core
Laboratories?

A, For that, I filled the role of lab manager
for our chemistry lab. I was the -— hired on as a

director of technolegy, than manager of engineering,

" vice president, president. So my involvement with the

lab was pretty intimate.

Q. Okay. And do you have any background in
anaiytical chemistry?
| A, Not by education.

Q. But you were familiar with the laboratory --
ProTechnies/Core Laberatories' actual laboratory that
would do analysis con samples it would receive from all
over the world?

A, Yes.

Q. And are you familiar with the
instrumentation, the gas and ion chromatography and the

mass spectrometry, and how they work --—

A, Yes.

Q. -—— to give you an actual result?

A, Yes.

Q. Okay. And so with those instruments, cnce a

sample is put into one of those instruments, those




22
23
24
25

35

—

instruments are calibrated to test for certain

parameters, whether it be metals or radionuclides;

correct?
A, That is correct.
Q. And they're not just testing one sample at a

time, they're doing usually about 20 samples at a time;

correct?
A, Only one sample at a time.
Q. Sc with one -- you run your gas

chromatography'instrumént ane sample at a time, not a
batch of samples; is that right?

A. That is correct.

Q. Okay. And s¢ with each one of the samples,

the samples are labeled with a sample ID number;

correct?

A. Correct.

Q. And that's how you delineate one sample from
the othesr?

A. Correct.

Q. And when you receive z sample in, in that

laboratory, you receive it with what's known as a chain
of custody decument that you briefly described when
counsel asked you; correct?'

You have to answer out loud. You're shaking

your head.




10
11
12
13
14
15
16
17
18
i3
20
21
22
23

24

36

A. I'm not certain what you're referring to.

0. When you receive a vial of fluid in from a
customer to have it analyzed, you receive with that a
piece of paper telling you where it came from, what
customer had it, when that sample was taken, and what
it contains?

A. That's correct.

Q. Okay. And within that chain of custody
document, it gives you an address of a contact person,
whoever collected the sample, that you were supposed to
rapbrt the results back to; correct?

A. I don't believe s0.

Q. So how doAyou know who to contact once you do
the analysis of the sampie?

A. The well name would —-- when we did the
proposal, there's a well name. And so that sample
coming in has a well name. And so we tie it to the
well name. and that well name, then, up front, we
would have the enginesr or any information from the
proposal stage would then be tied. That's how it would
happen.

Q. and so, then, that well name is then tied to
the laboratory sample ID number; correct?

A Correct.

Q. Okay. So i1f someone were to come to you and

MrtuPn
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say, I would like you to pull for me all the data
concerning Yeager 7H well, corresponding with Yeager 7H
wall will be a sample ID number; correct?

A, Correct.

Q. and so, then, you could look up by sample ID
number those results; correct?

A. That ié unfortunately —-- we can, in the
database, get the sample results that way.

Q. Okay. And so when it is actually —-— the
sample is5 actually put inte the different
instrumentation, it's logged with that same sample ID
number; correct?

A, I believe that's correct.

0. Okay; And then once that analysis is run by
that specific instrumentation, it is then uploaded into
an electronic, for lack of a better term, filing
cabinet; correct?

A, At that point, the way it's done 13 we
process the data and we calibrate converted. And the
only thing that's uploaded is the concentration
results. That's the only thing that's uploaded.

0. and so when you run a sample by a spescific
instrument, that specific instrument -- before you run
the sample, every morning you calibrate it, make sure

that it's working properly, it's calibrated to test fer
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particular parameters, whatever they may be --
radionuclides or metals or whatever; correct?

A. It is calibrated. And I won't go into
details about our calibration.

Q. sSure. But it's ~- and the reason vou do that
is to make sure that the instrument is running properly

and it's ahle to actually analyze as it's meant to do;

correct?
A, Yeah, that's correct.
Q. And that's done every marning before you

start samples, or at least one time during the day,
whenever you do that calibration; correct?

A, Yeah. That's proprietary.

Q. Okay. And se, then, once you do that
calibration and all of that is set with the instrumesnt,
you then put the sample in, and it runs its analysis
with that laboratory 1D number tied to that well

number, and it gives vyou a resul:t?

A, Correct.

Q. That result is in concentrations; correct?
A, Can you'repeat? Because I might have --

g. Sure. So once the instrumentation does its

analysis of that sample --
A, Yes.

Q. —=- it then gives you a result; correct?

ii
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A. Correct.

Q. And that result is in concentrations;
correct? Whatever they may be.

A. It is not in concentration,

Q. What 1s it in?

A. Area count.

Q. And is that true for both the gas and ion
chromatography, as well as the mass spectrometry?

A, It is for the gas chromatography, mass
spectrometry. I'm nat certain about the ion. The ion
might actually produce a concentration result as a part
of that process, but I'm not certain. I —- |

Q. Then those -- I'm sorry. Go ahead. I didn't
mean to cut you off. ' |

A, Yeah, I'm focusing on the GCMS, the gas
chromatography, mass spectrometry. That one deoes not
produce concentration. Just area.

Q. Okay. And so it produces the area in the ion

chromatography. It may produce an actual

concentration —-
A, It may. I'm not certain.
Q. You're unsure. Okay.

Then those results are then upleoaded into an

electronic system; correct?

ﬂ
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Q. Okay. How are the GCMS results then uploaded
into your ProTechnics system?

A. We have a software —— custom software package
that we wrote from an efficiency point of view that
will take whatever data comes off the instruments and
will take the calibration instrument information and
the sample results and compute a concentration and
upload that into the database. That's the only thing
that's uploaded.

. Okay. So before it ever gets to upload, that

concentration calculation is done by the software;

correct?
A. Carrect.
. So what you're uploading into your electronic

system is concentrations?

A, Correct,

Q. Okay. And that uploading into that system,
that system at Core Laboratories/ProTechnics is the
LIMS system? Taboratery information management system?

a. We actually have a custom system. The LIMS
systems that are out there aren’t efficient encugh. We
have a -- we do hundreds of samples a day, 24/7. We
had te develop our own software to handle that volume..
We handle a higher volume than most any laboratery --

normal laboratory.
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Q. ~ And that electronic system stores all of

those resulta by laboratory ID number; correct?

A, Correct.

. And when did Profechnics get that LIMS
system?

A. Well, I hate to call it a LIMS system because

itt's custom -~

Q. Custom LIMS system.

A. -- and that implies it's, you know, a
third-party software.

30 our custom application was develcped
prcbably years age and has been in development and
continues to be in development.

Q. .Okay. And when you say it was developed

vears ago, was it developed in 20087

A. It was.

0. So you had it up and running in 2008;
correct?

A. Correct.

Q. Where it allowed you to search your system,

the customizable LIMS system --

&4, Yes.

0. -- for laboratery results by labaratory ID
number; correct?

A, Correct.
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Q. And you indicated earlier in your testimony
that with the raw data that because that wasn't in
concentrations that it would be meaningless if you gave
it to me; is that right?

A, I said that I did not know what use you would
have for 1t.

. Because it wasn't in concentrations?

A, Because -- yes, you would -- the ability to
convert that into something meaningfui-would require
calibratlion data and process. &

Q. Right. And that galibration data would be in
the raw data package; correct?

A, I'm not certaln what a raw data package is.

. The raw data package is everything from tﬁe
actual instruments, once it read how it was calibrated,
what it was calibrated to test for. That would be in
the raw data packages; correct?

A, There would be a raw —-—- there weculd be
several -- several raw data files associated with
calibraticn, and there would be a sample. 3o there
could be several.

Q. Okay.

A, So that is correct. Those would both --
they're both raw data at that point.

Q. And if I gave that information in that raw

e
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data package that would have the calibration, the

method detection limits, the reporting limits, what the

instrument was calibrated for on that day, all the

laboratory checks in terms of blanks and how they

‘operated and whether they, you know, were compromised

in any way or what reagents were used. All that
informaticon contained in there. That I then gave that
to an expert in analytical chemistry, he would be able
to give me those concentrations; correct?

a. Should be able to. There would he some
twists to it that wounld be maybe not normal, BAgain —-—
but closé encugh. |

Q. And in your dealings in the lab and having
run the lab for Core Laboratories/?roTecﬁnics at one
point, are you familiar with .what types of methods --
approved methods are used by Core laboratories and
PrcTechnics to analyze samples? Like for metals or
radionuclides. That scrt of thing.

A. What do you mean hy "approved method"?

Q. Approved method. Like, for instance,

ERPA 200.7 to test for metals.

A. Right. Yeah, I'm aware that we don't run any

approved methods. Ours are all proprietary and no
third-party agencies, no third-party companies are

aware of our processes. They're all confidential.

v o
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Q. And are these approved -- are these methods
that you use approved by any accrediting body at all?

A. No one knows of our process. It's all
confidential,

That would -~ again, our tracers that we have
chogen what we're analyzing for, all of that is
confidential. As well as the process., So everything
combined, you could net have a third—party aware of
what we're deing.

Q. So, then, when you have to provide results of
testing that you've done on a radionuclide tracer ~— a
radioactive tracer to, let's say, the United States
Nuclear Regulatory Commission, for which ProTechnics
helds a license to use radioaétive tracers, how do you
ensure to the US government that the test results that
you're giving, those methods are correct and were
properly followed by your labaratory?

A. Yeah, we don't do laboratory analysis of
radionuclides because we don't receive those back at
the lab. Those are used —— placed downholé, and we run
an imaging log in the well to identify where those
tracers and concentrations, you might say, are located,

Any individual would be able to look at our
data and determine its accuracy with the data

standalone because we have in -- down in the earth,

— —————_ — ——
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naturally occurring radiocactive shale sand that ars
measured in American Petroieum Institute units. APT
units. We are measuring that.

At the same time, we are measuring our
materiél. So it's almost like a seli-calibration. You
can see how we're responding in this region of the well
where it's been calibrated, let's say, by é third-party
even, and show that ours is measuring exactly the same.
So that when you get doewn to the interval where cur --
where the proppant tracers are located, there's direct
confirmation that those are calibrated within the well
itself.

Q. And so with regard to my question, for the U3
governmeﬁt, when you, for instance, are required ta
provide them with testing that you've done to show
amounts of radioactivity in a tracer that you're going
to use or you have used, how do you certify to the US
government that the method that you used to do that was
done properly, and two, the methed or the instructions
it was supposed to do, if this isn't told to anyocne?

4, Are you talking about laboratory? TI'm not --
we don't do laboratory analysis of the results that
come back to our lab. It's always -- it's field. We
inject it in the field, we.run cur imaging logs in the

well itself, and they can look at that data at any
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point in time. It's not hard to determine the accuracy
af that.

Q. You just said that you don't do analysis.
Aand we just talked about you receiving samples in and
doing analysis on samples.

A. Those are analysis for the chemical tracers.
Not the radicnuclides. Because the radionuclides are
stuck in a ceramic bead and trapped,in the rock. When
the formation closes, the proppant is held in place.

And so the way we measure thé —— that -- the

whole purpose of that is not to measure something back
at the lab, it's to run an instrument in the hole and

run a survey across the wellbore to identify where

those proppants were placed, where the fracture is

located to make sure the targeted zones were actually
properly simulated.

0. You're familiar with the term "sandout" or
"flowback, " aren't you?

Al Yes.

Q. And when sandout or flowback occurs, scme of
that proppant with the radiocactive tracer in it can
come back to the surface; correct?

A. Correct.

Q. And that has happened with ProTechnics and

their Zero Wash tracers; correct?

e e e e e e
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A, On the Range 7H well? I'm not familiar with
that.

Q. Not on the Range 7H well, but in other places
that has happened; correct?

A, It has happened.

Q. Okay. And when that happens, those little
ceramic beads that you talked zbout being stuck in ths
rock are no longer stuck. They come back up te the
surface with that radicactivity in it; correct?

A Correct.

Q. And when that occurs, ProTechnics/Core
Laborateries is responsible for that radicactive
product that they put downhole that's now back at the
surface; correct?

‘A. That's correct.

Q. And when they are responsiﬁle for that
product, hcew dc they test fto ensure that the
radicactivity of that product that's now back on the
surface where it shouldn't be doesn't exceed certain
levels that would induce health effects? |

A, The surveys that we used, 11 Model 3
(phonetic), you'll see on probably one of the reports
is what 1s commonly used to guantify that.

Those are calibrated on -- I think we even

calibrate at a greater rate than what the government

—— m—r—rh
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requires. And we're certified. We have a Spectrotech
Division that does that calibration. And we're
audited, you kncow, on a regular annual basis at all of

our districts, and so on.

Q. Who audits your districts?
A. it depends. If it's an NRC state or —-—
whether it's a -— you know, whichever state agency 1is

managing it.

come states are regulated by the MRC. Other
states have thelr own health department ox different
agency that does that.

Q. How about here in Pennsylvania? which is 1it?
An NRC state, or does the Pennsylvania DEP Bureau of
Radiaticn do iﬁ?

A. T helieve it's the DEP.

Q. And to utilize these radinactive tracers, I'm
correct, am I not, that you have to have a license?

A, Correct.

Q. 2nd that license you hold -- that
eroTechnics/Core Laboratories holds, one is with the US
Department of Nuclear Regulatory Commission; correct?

A, Correct.

0, And the other is with the pPennsylvania
Department Bureau of Radiation; correct?

A. That's one example.

S ===:":=r—“—1=====4
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Q. and in both of those licenses, it
specifically states what ProTechnics/Core Laboratories
can and cannct use radiocactive tracers for; corract?

AL You know, I'm not —— when you say "for," I
don't know. I know that the purpose of the license is
to say what we can do and how we're suppesed to do it.

Q. And those licenses limit how ProTechnics/Core
Laboratories can uge those radiocactive tracers:
correct?

| A, Again, when you say "how," that sounds like
applications. Our applications can be widespread how
wWe use.those tracers. It could be in cement. It could
be in many different applications. S¢ I'm not -- the
way you're stating it is not élear to me.

Q. Sc you're not clear in the license that
ProTechnics and Core Laboratories holds with the
Nuclear Regulatory Commission for the radicactive
matarials that it has used, you'zre unfamiliar with the
fact that it's spelled out exactly in that license what
it can be used for?

A. No. What I'm saying is, I'm unclear with
your question.

MR. ARNOLD: Objection, Your Honor.
Argumentative and badgering the witness,

She should be rephrasing her question in

49
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light of the witness indicating he didn't understand
her gquestion.

THE WITNESS: Yeah, I'm not clear with your
question. I thought I kind of said that how we use it
is there's many applications. So the way you phrased
the question, we don't really have restrictions on the
application.

MR, ARNOLD:l And, Your Honor, T would add an
objection to this line of questioning.

She hasn't established that any of this
relates to the actual Yeager site. So she's going off
on this whole exercise. And I've allowsd it 'til now.
But I do bbject to this without tying it te the Yeager
site,

THE COURT: I understand. Objecticn is
overruled for the time being.

BY MS., SMITH:

Q. Sir, with regard te your license —-
ProTechnics/Core Laboratories'! license to use
radivactive materials, both by the US government and by
thé Pennsylvania DEP, is it your understanding in those
licenses that it specifically spells out the particular
uses that ProTechnics/Core Laboratories is heing
authorized to use those products for?

A, I would have to look at the license.




0. And with regard to the use of the radicactive
tracers. at the Yeager site ~-~ well, let me step back
for a minute.

I understood you to testify earlier that
radicactive tracers were used at the Yeager site:
correct?

A. Yes. The documentation shows, like I said,
how much we used.

Q. Okay. And to use thoss at the Yeager site
would require you to have a license by the Pennsylvania
Department Bureau of Radiation; correct?

A, Either that or a reciprocity.

Q. Okay. And with regard te the Yeager site and
the radiocactive material-that waa usad there by
ProTechnics/Core Laboratories, did ProTechnics/Core
Laboratories have a license to use radioacfive naterial

there at the time it was used in 20097

A, Certainly.
Q. By whom was that iassued?
A. I doen't recall. Thare was a time when we

operated in Pennsylvania through reciprocity. I don't
recall what year we switched over to having a license
in Pennsylvania specifically.

0. Does 2008 sound familiar? Does 2008 sound

familiar? Does it refresh your recollection as to the
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year that it went Ffrom reciprocity to a state license?

A. I can't say.

Q. And in 2010, was ProTechnics/Core
Laboratories cited by the Pennsylvania DEP for
utilizing radicactive material without a license?

MR. ARNOLD: Your Honor, I'm geolng to object
to this line of questioning.

She hasn't connected it in any way te the
Yeager site, to Washington County. She's referring to
things that are entirely far afield from this, and, in
fact, don't have anything to do with Range Resources.
Without her establishing some foundation for that
question, it's objectionable.

THE.COURT: Are you asking about the Yeager
site specifically?

MS. SMITH:; That's my very next gquestion,
Your Honer. If that went to the Yeager site.

TBE COURT: Qkay. You may ask it.
BY M3. SMITH:

Q. Did ProTechnics/Core Laboratories receive a
notice of violation by the Pennsylvania DEP for
utilizing radicactive material at a natural gas drill
gite in 2010 without a license?

MR, ARNOLD: I =~

TEE COURT: Overruled,
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MR. ARNOLD: Well, I thought Your Honor ruled
that with respect to the Yeager site.,

THE COURT: Well, I understand the next
questien is now going to be, was that at the Yeager
site?

M3. SMITH: Yes.

MR. ARMNOLD: Well -- okay.

THE COURT: You may answer that question.
Were you cited?

BY MS. SMITH:

Q. Do you want me to repeat 1t?

A. Yes, |

Q. In 2010, did Corze Laboratories/ProTechnics
receive a notice of violation for the use of
radicactive material at a natural gas well site without

a license?

A. That does not sound familiar.
Q. So you have no recollection?
A I do recall one incident where —-- our nermal

process 1s to file for reciprocity before we ccme into
the state. It may have been that the sending of that

information for reciprocity did not happen priocr to the

job.

Q. and that's why the NOV was issued? Because

radioactive materials were utilized before the license

mr—— e
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was issued; 1s that correct?

A, It's not a license. It's a reciprocity.

Q. Before the reciprocity was issued?

A. Right. So we have a license to operate every
job. You have to -~ when you don't have a license in

that state, you have to file for reciprocity. It's a
gquick thing. And 1 think that happened -- the job —-
we covered it, then the reciprocity happened. The
timing of that, if I recall correctly, didn't happen in
the proper ssguence.

Q. and was that failure to have a license before
using —-- or failure to have that reciprocity before
using that radioactive material at a natural gas drill
site at the Yeager site?

A. No. There are no issues with the Yeager
gite, Lo my knowleadge.

Q. How do you know that?

A. I would know because if there was anything
associated with the Yeager site, I would definitely
know at this point in time.

Q. What documents did you look at to canfirm
that that notice of violaticn did not go with the
Yeager site?

A. There are several individuals associated with

discovery. The managers involved with any viclations

—— m—
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sit right next to me. That would have been quite
apparent.

Q. pid you actually review the notice of
viclation yourself to determine that, in fact, it was
not from the Yeager site?

A. I never looked at anything other than what
was associated with the Yeager 7H well site. And there
was nothing associated with this well site.

Q. Did vou ask your managers if there were any
notices of violaiion issued by the DEP for the Yeager
site with regard to ProTechnics or Core Laboratories?

A T asked them for anything associated with the
7H. Not just that.

Q. and did you ask them, as well, for either the

reciprocity or the license to use radioactive material

at the Yeager site?

A. Na.

0. S0 you didn't produce the license or
ieciprocity that Core Laboratories and ProTechnics had
to get in order to use that radioactive material at the
Yeager site; correct?

A, Wwell, I think that associated with the 7H

well and the Range Resouxrces interactions and the

discovery reguests, that we provided everything

associated with the well.

L==T e e ey i
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There are many procedures that we do on esvery
single job that we didn't provide. You know, training
manuals, training certificates, you name it. What we
did was provide the data associated with the 7H well as
part of discovery.

0. Sir, yocu indicated that you were the one that
helped prepare the responses to the subpoena; correct?

A, Correct.

Q. And the subpoena says, "Any and all documents
and things related to work performed or services
rendered for the Yeager oil and gas well site in Amwell
Township, Washington County, pPennsylvania, related to
any o0il and gas well, on behalf of Range Resocurces,
Universal Wells at any time."

A. and we provided all that.

MR. ARNOLD: Your Honor, I would like to
object.

We're here today relating to the paragraphs
in Your Honor's ordexr that are very specific. And none
of this relates to these paragraphs.

THE COURT: Ms. Smith?

MS. SMITH: Your Honor, with regard to that,
wa askad for all of the documentation, contracts,
anything that they needed in order to do the job that

they did up at the site.

e
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Clearly, one of those things that they needed
was a license. And he was up on the stand and said,
"We produced all documents with regard to the Yeager
0il and gas drill site.”

Clearly, they haven't.

The fact that there were notices of violation
that have been issued against this company, number one,
for not having a license, and number two, for using
radiocactive tracers, and thase things releasing
inappropriately, which we still don't know what site
that is for, that's why I'm asking.

Because if there is no license to use thase
radivcactive tracers by proTechnics or Core Laboratories
prior to the use, that should have been in with thé
contracts and rhe master service agreement. All of
that stuff that they would have had to have had in
order to ever take the job and sign that contract
agreement. Wwhich, clearly, the subposna covers.

MR. ARMOLD: Your Heonox, if I may. They
filed the motion to compel. They described the
paragraphs that they were seeking to compel a response
on. ‘There is nothing in paragraph 7 of their motion to
compel that says anything about licenses with the
state. They didn't ask for it. They didn't ask for it

specifically in any mest and confer. They didn't ask

- ekt e i ——T T
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for it inp their motion to compel. They didn't —— they
argued about it.

But what the evidence shows today is she has
no basis to say that any violation was ever found with
respect to the Yeager site. She's grabbing something
from a completely different place. GShe hasn't even put
in the basis for what she's saying. And she's trying
to use that to bootstrap to say that we didn't produce
something that they didn't even ask for or seek Lo
compel. And it's nowhere in Your Honor's order.

So this is a whole fishing expedition that
doesn't have anything to do with what we're here for
today, Your Honor.

MS.'SMITH: Your ﬁonor, as paﬁt of your order
it says that“we would have this hearing in oxrder to
assess the igsues of relevancy. That's what this is
assessing. The 1ssue of relevancy. Whether there
were —-— thease radicactive tracers, which, by the way,
vour Honor, with regard to my clients and whether those
radioactive tracers wWere in their water and whether the
DEP knew that they were using radiocactive tracers 50
that they could be tested for in my client's water is a
pig issue in this case.

and if they didn't have a ticense to use them

aven to begin with, then the DEF wouldn't have known

i e
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rhat they were using them and knew to test for them to
see if they had gotten into their water.

MR. ARNOLD: Your Honoxr, if it was a big
issue, why isn't it in their motion to compel? And
they're just —- +there's no connection. |

THE COURT: This notice of violation, you
nave no evidence it has anything to do with the Yeager
- site?

M5, SMITH: 1 don't, Your Honor. I have it
with me, and I'm going to give it fo him. T Jjust
wanted to asgsk some preliminary questions.

Mo, T don't.

THFR COURT: Welil, then, let's move on.

MS. SMITH: Okay.

By Mg, SMITH:

Q. When you received the subpoena and it was
brought to your attention and you wWere collecting
documents for it, did you limit your search in any way
to colliect documents rasponsive to the subpoena?

A. No.

0. and so did you just, then, look for documents
that had the Yéager name on it or the identification
nurber —-- sample identification number? How did you do
that?

A Well, we have a folder on all of the, let's

R =
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say, Files associlated with producing the product that
we provide Range. So, 1 mean, it was pretty much a
normal process to go and grab what information we had.
Q. and in that process, did you or anyone else
at ProTechnics speak with anyone at Range Respurces Lo

see what it was that you should produce?

b Not that I am aware of.

Q. You personally didn't?

A. No.

Q. AL any time, did you or anyone else contact

Range Resources and inform them that you had been
served with a subpoena in this case with regard to the
Yeager site?

A. Nat that I'm aware of.

Q. and vou indicated in your affidavit in
paragraph No. 3 that you spoke with someone in the
labhoratory about collecting the analytical data from

the gas and ion cnromatography and mass spectrometry;

correct?
A. Correct.
Who was that person?
A, That was David Chastain (phonetic), the lab
manager.
Q. And you indicated earlier in your testimony

that vou gave him the name of the Yeager well site to

et e ————
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go look for that.information?

A. Correct.

Q. Did you ever give him the laboratory 1D
numbers that were associated with that well name that
were put into or placed with the samples when they went
through the GCMS or the ion chromatography?

A. That would be unnecessary because the well
name, he goes to his database, he can ldok all.that up .
He can get all the results. The parts per billiomn.
Everything that's within that report is stored in our
databhase.

0. Okay. But in terms of getting the actual raw
data, did you give nim the sample ID numbers so that he
could go-to the raw data and match them up?

A. As I said, when I give him the Yeager 7H, all
that information is there. He's a smart guy, fully
capable, if not more than myself, to do that. 86 he
knows what he's doing.

Q. So do you know if he went and used the
laboratory 1D numbers to go back to the raw data and
match it up?

A, He did make an attempt to go through, more
than once. Because the first time he went through he
said, "I looked for avery way I can.”

and then he went -- another time went back

.
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and lookedlat an old database to see if it had anything
in it.

.To my knowledge, you know, he knows the IDs.
We work with this every day. Currently, our system is
set up that if you have that well name, you can go to
the samples and click on them, and it will take you to
the raw data. That was a few years ago implemented.
But priecr to that time, the system did net have that
capability.

Q; and so the raw data was stﬁred in paper form
somewhere else, and you couldn't 1link the two; is that
right?

A, I don't know.

Q. Well, then, how do you know that he did a
search if you don't know that that's how it was done?

A. Recause he told me he did the search.

Q. Well, if you say that you don't know how
that's done, how he would have gone back, did you ask
him what he did?

Al I did.

Q. Did you ask him if he went back to the paper
files and locked to match up the ID numbers to pull
that infermation?

A. The whole process of —-- I don't know where

the paper —— there's an insinuation that we have paper

e i T —
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files. I don't know if we have them.

Q. Well, did you ask him?

A I did not ask him abcut paper files. T don't

think we have paper files anywhere.

Q. 3o the system that you referred to

affidavit when talking about being able to retrieve the

data is purely your computer system?
A, Correct.

Q. You never looked or incuired as to

not the raw data in paper form existed at your company;

correct?

A. T have never understood that we've

our digital information on paper. It would be

inefficient and costly. And so I have no knowledge

that we'wve ever done that.

Q. So you have no knowledge that at your

1aboratories you would use laboratory notebocks? Where

the actual technicians would be writing down

concentrations, how much of a reagent they put in

something? You have never used laboratory notebooks at

proTechnics/Core Laboratories; is that right?

A. Not in the normal fashion.
Q. What does that mean?
A. Well, you're describing a process that T've

understood people de. Ours is more digital.

in your

whether or

ever put

Again,

el ———————————rr)
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itfs all about efficiency.

Q. But you saild it didn't go digital, wheres you
could read back to a sample ID number, until a couple
of years ago; correct?

. A few years ago.

Q. And so that would have predated the Yeager
site in that testing; correct?

A. Well, as I said, we have a digital --
everything's done digitally. Whenever the mathematics
are dene, the software that runs, it deesn't -- the
software doesn't go out and look at pieces of paper and
calibrate off of a pilece of paper to compute a

concentraticn. So even back historically, it's always

done it digitally.

Q- And so why is it that when you were asked to
go pack and get the faw data package for the testing
that was done at the Yeager site from the fluid ~— the
flowback that you received from Range Resources, you
weren't able to do that?

A. Because we have no link betwsen the database

and the raw data.

0. Okay.
A. That was an intermediary software. That was
a -- would take that, process iz, and upload it into

the database. There's no connection hetween the

e "
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database and the raw data.

Q. And sc did anyone at ProTechnics/Core
Laboratories undertake the task of going back to just
that raw data and searching by laboratory ID number to
pull that information to respond te the subpoena?

A. David told me that he made some efforts to
figure out how to do that. And he was unable to figure
it dut.

Q. S5 he couldn't figure out how to look for a
laborateory ID number in the raw data?

MR. ARNOLD: Your Honor, objection.
Argumentative.

MS. SMITH: That's how he sald that it's
organized. ‘

THE COURT: Overruled;

You may answer the question.

ME. ARMOLD: He's answered her guestion
multiple times.

THE COURT: Well, I think he has, but we'll
give him one more shot.

~THE WITNESS: Yeah, I mean, basically, like T
said, there is no organized system out there for
keeping track of that data. Even for ourselves. We
can't go back and get that data. Ve have what we're

processing today, and we can convert it.

—— P —
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One thing tc keep in mind, we have no care
for the raw data. The information that we care

about -- and what, obviously, we care about is what we
stored in the database. It's the parts per hillion.
The concentration. That's the service we provide to
our clients. That's all we've been -- that was of
value at the time. The need to go back and look at raw
data has never been a business need for us.

BY MS. SMITH:

Q. 5¢ I understand from your testimony here

today and from your affidavit, it's not that

ProTechnics/Core Laboratories doesn't have that raw
data for the Yeager site, it's just that in its present
form, can't be searched on a compﬁter. It would have
to be searched manually, and there's been no effort
made to try and determine how to most afficiently go
through that; is that correct?

A. There was an effort to try %o figure out how
to go about deing it. And I think he had some
conversations with some psople that had been there from
back then. And all I understand is that he was unable
to figure out how to go about doing it.

and then the other one is, dees it even stilil
exizst? We don't know.

Q. And you don't know whether it still exists

— i
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because you never undertook the process tc go and
search the raw data; correct?
b. That would be incorrect. He made an effort
to go find the data.
Q. Well, you just told me you don't know whether
it exists or it doesn't exist.
AL That's correct.
MR. ARNCLD: Your Hencr.
THE COURT: Now it's getting argumentative.
Let's move on.
BY MS. SMITH:
Q. Wwith regard to the preposals and the invoices

that were produced in this case -~

A, Yes.
Q. —-— you would agree with me, would you not, in
the first two productiocns -~ the first one in November

of 2015 and then the second one in December of 2015 —-

ProTechnics/Cozxe Laporatories did not produce any

invoices, just proposalsj correct?

A. Correct.

Q. Why was that?

A, I think an oversight. I don't know.

Q. flow did you learn that it was an ovarsight?
A. Whenever information came that said we didn't

produce the invoices, that was peculiar to me. I did
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not know that an invoice hadn't heen preduced.

And so at the peint in time when there was a
question about invoices, I said, I'm going to Jgo and
get with accounting, and I'm going Lo do it myself.
Because it didn't make any Sense to me.

g5 T took initiative on my own to go find ocut
what was geing on. I thought we had produced it.

s I asked, I think, counsel here in

pittsburgh to send me what was produced, because I was

puzzled by that. Because I thought they had to be
produced. &0 it was —— why it didn't get producad, I
don't know.

Q. Spo if a representation was made to this Court
tﬁat the proposals were the same thing as invoices,
that would be incorrect; right?

MR. ARNOLD: Your Honor.
;* ‘THE WITNESS: Excuse me? -

MS. SMITH: If there was a representation —-
| MR. ARNCLD: Your Honcr, I'm going to object
because she's now coming at me on this. And
Mr. Flecker ~-—- we thought we produced the inveoices.
There was a miscommunication. There was an
administrative clerical error. Those involces have
been produced. SO we're —- again, we'ré wasting Your

Yonor's time on this because there's no issue relating

L__.ﬁ: — o
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to thosze inveices anymore.
BY M3, SMITH:
Q. Sir, with regard —--

THE COQURT: So you have the invoices?

MS. SMITH: Well, that's what I want to ask,
Your.Honor. They represented --— counsel representéd in
our last --—

MR. ARNOLD: And I obviously produced them
afterwards. |

THE COURT: Don't interrupt.

MS. SMITH: -—- last meeting that the
propesals were the same thing as the invoices. And I
said, Your Honor, if that's counsel's representation,
1'11 take him at his word that that's accurate. And
then we get a letter with attached invoices saying, oh,
here's additional invoices.

Clearly, proposals and invoices aren't the
same thing, and that's what my question is geing to.
That they're twe different things and whether we now
have all proposals and all invoiges that were
requested.

MZ. ARNOLD: A&And, Your Honor, I just want to
respond so that you understand.

As I told Your Honor at the last hearing, we

asked our client to give us the invoices. I think
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Mr. Flecker is saying that there was some confusion on
his staff's part. They gave us documents. We thought
they were their invoices. We ended up getting —— we
went back when they kept asking about the invoices and
got the inveices. 30 Mr. Flecker has satisfied that
issue.

THE WITNESS: I'll take credit for that.
Somehow we didn't provide them. But as soon as I --
and T even asked him to send me the documents because I
would have —- I assumed they were going to be there.

But anyways, that's when I took acticn and
got the invoices. So I apologize.

ME. ARNOLD: Your Honor, I will state as an
officer of the Court tﬁat I did not have possession of
the invoices we produced to Plaintiffs' counsel until
literally a day or so before I actually produced them
to Plaintiffs' counsel.

THE COQURT: OCkay.

THE WITNESS: I'll take full credit. I
apologize.

BY MS. SMITH:
Q. Hot & problem.

So what my gquestion is, sir, with regard to
the propeosals, there were a bunch of proposals that.

were produced to us. And I'm going to hand you what

——i
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we've marked as Exhipit 1.
{Plaintiffs' Exhibit 1 was marked for
identification.)
MS. SMITH: May 1 approach, Your Honor?
THE COURT: You may.

BY M5. SMITH:

Q. Could you take a look through them and tell
me, are these all of the proposals that exist for the
Yeager 7 well?

A, Looking at them wouldn't tell me. T can tell
you that we provided all the proposals for the
veager TH.

Q. Okay. Have you had the chance to review the
document, sir?

A. Briefly, yes.

Q. Okay. And can you tell me by looking at this
document how you know that these proposals that we were
given that were represented to be from the Yeager site
are actually for the Yeager site? What identification
+ells you that on hére?

A. The Proposal 29718 would be what we would
reference.

G. And is that number specific to the Yeager
site, Range Resources?

A. Tt would be, ves.
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Q. Okay. But that's not == it doesn't say the
Yeager site on here; correct?

A. It doesnft, no.

Q. Okay. But you know that number to be Range
Resources, the Yeager site, that these are the
proposals from?

A. Yas.

Q. Okay. And if you look through this package,
sir, are these 211 of the proposals for the Yeager site
+hat ProTechnics/Core Laboratories has in its
possession?

A. Yes. I think we have -— the top one is the
one that we seht to tne client.

| Q. When you say "the top one,™ the one thét says
Completion Diagnostics ——

A, The first two pages of this that says 1 of 2
and then 2 of 2, that's what we call our client
proposal. that's what we send to the enginser so he
knows what we‘fe proposing.

What we send to our district office is a
1irtle more information, SO operations kncws exactly
what they operationally have to perform.

You know, we call it a PTI District  -Proposal.
It might be —-- maybe what we would —- you might petter

call it a work order, even, for our personnel. So it's
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to guide. This iz an internal document. This does not
go to the client.

0. Okay. But you know that it corresponds with
the Yeager site, Range Resources, because of the well
ID No. 297187

A. That is correct.

Q. Okay. And it indicates on here that there
was going to be used in the different stages of the
frac of Yeager 7H both a radioactive tracer and a

chemical frac tTracer; correct?

A. That is correct.
Q. And if we look at this document, 1T indicates
that there were eight stages of frac done —-— or to be

done at the Yeager gite; correct?

A. Correct.

Q. and in Stage 1, 1%t we look at it just for an
example, it says that the radioactive tracer Ir4192 in
the amount of 125 millicuries was going to be used in
that stage; correct?

Al -Correct.

0. Okay. And that would have been 125

millicuries per injection; correct?

A. 125 --
Q. Millicuries?
Al oh, each per stage?

|
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Q. Yes.
A, Yes.
Q. Okay. And when that stage, for instance,

stage 1, when Ir-3192 was being injected into Stage 1,

it would be injected at one time at 123 millicuries?

A, Correct.

Q. Okay.

A. It's —— when you say "at one time," it's over
the duration of -— it might be these little vials mixed
in a gel. And so a —— it's plugged'into high volume

i1ines, and it's just kind of at a concentration.

We have headphones on. We're listening.
Tt's like a kidney dialysis-type machine we use to
introduce this iﬁto the stream at a known
concentration.

So while they're pumping large wvolumes,
which, if vou lock here, we're talking about
500,000 pounds, you know, we're pumping tiny little
heads to mix it along the entirety of it.

0. Right. And my question went to when you're
doing that, that's done in one injection? In the first
stage, one injection of Ir-192 in the amount of
125 millicuries was introduced; correct?

A. Right. When you say "one injecticon,” I have

a picture of just a blob popping cut. Sao it's over

b
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THE COURT: Dribbled cut.
THE WITNESS: Dribbled out over a long period
of time.
BY MS. SMITH:
Q. Right. But it's not multiple injections,

it's just one -—

A. One continuous injection.

0. -- one continucus injection —-—

A. That's correct.

Q. —— at 125 millicuries; correct?

A, That —- over that whole time, it adds up to

125 millicuries.
Q. Okay. - And the radioactive part of Tr-192 is

the iridium —--

A. Correct.

G. ~— once it's bean —-

A Irradiated.

Q. ~— irradiated?

A, Correct.

IQ. Aand it indicates on this proposal that that

iridium is going to be injected three separate times in
three separate stages; correct? Each at the amcount of
125 millicuries?

A. That's correct.
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Q. The proposal also indicates that in 8tage 1
rhat there will be 100 —-- or -- I'm s80rry -—— 1,171
gross of a chemical frac tracer 11007
A Grams?
Q. Is that grams?
A, Grams. Yeah.
Q. Okay. It had -— the "gr® next te it is
grams, not gross?
A, Grams.
Q. Grams. Okay.
And so there would be 1,171 grams of CFT 1100
injected into Stage 1 as well; correct?
A. Correct.
0. Okay. I'm geing to hand you what I've marked
as Exhibit 2.
(Plaintiffs' Exhibit 2 was marked for
identification.)
MS; SMITH: May I approach, Your Honor?
THE COURT: Yes.
BY M3, SMITH:
Do you recognize this document, sir?
I do.

Q

A

Q. What is 1it?
A It is an invoice.
Q

And if you look at it, it's a series of

|
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invoices. And I'll represent to you that this is what
was given to us by counsel for Core Laboratories/
ProTechnics.

Are these all of the inveices that
ProTechnics and Core Laboratories has for the work or
services it provided at the Yeager well site?

A, Yes.

Q. And it indicates -— if we look at this
inveice, and we look specifically at the CFY 1100,
which you'll find on the last page.

A. T found it.

Q. Okay. Or second to the last page. I'm
sorry. It indicates that it was in -—- what actually

was used was 1,144 grams; correct?

Al Correct.

Q. 9o that's different than the propasal;
correct?

A, That is correct.

Q. go if we wanted to know, for informaticn in

this case, which amount of CFT 1100 was actually used
by ProTechnics/Core Laboratories at Yeager 74, would we
go by the invoice, or would we go by the proposal?

A. The invcice. I can —- just to help clarify
that. We propose jobs when we go to a well site. That

would be the proposal. We might pump mors or less

———
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depending on as they're fracking, if they're going to
have any —- the volume they pump changes. And so our
engineers know a concentration. There is a target and
it's not the total amount. 2o as the job varies, our
personnel on location varies to match it.

ao it's more a —-- ours is a concentration
target. MNot a volume target.

Q. and would that be true for every CFT that is
listed in the invoice? The correct amount that was
actually used at Yeager would be contained in the
invoice, not the proposal?

A. Correct.

Q. Aand would that be true, aiso, of the
radioactive tracers? The amounts contained in the.
invoices, not the proposals, would be the correct
amount of the radioactivé +rracers used at the Yeager
site?

A, Correcth.

MR. ARNOLD: Your Honor, I just want to make
sure there's no confusion. it's not the correct or
incorrect amount. It's the actual versus proposed
amount.

THE COURT: I understand.

MR. ARNOLD: And, again, Your Honor, we're

going on and on about this, and it dossn't have
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anything to do with the discovery dispute.
THE COURT: Go ahead, Ms. Smith.
BY M3. SMITE:

Q. The invoices, when we look at the first page
on Exhibit 2, it indicates that the iridium that was
utilized in the Yeager frac, that it was used —-
coupling the invoice and the proposal, that it was used

in Stages 1, 4, and 7 at 125 millicuries each; correct?

A, You're looking at the involce?
Q. The invoice and the proposal together.
A. on -- I lost you. Compare the invoice —- is

this a general guestion or a gpecific?

Q. It's a specific question, and --—

A. Iell me where to look.

Q. So with the invoice, the invecice is going to
tell you hew much -- right? -- of the iridium that was

utilized; correct?

A, Yes,

Q. and if we look at the proposal, the proposal
talls 1s how many times 125 millicuries was injected;
correct?

L. The preposal is a financial proposal -
engineering financial proposal. It tells you not what
we pump, it tells you an estimate of what it would be

if you -—- if you run the job per this design, this is

pmersa i st raiarar s
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what it would cost you. If you change it, you can
figure out the rate on the proposal and how that would
impact the actual invoice.

Q. Okay. So if we look at the proposal, it
indicates in there that for Stages 1, 4, and 7, iridium
was to be used; right?

A, Yes.

Q. And then if we look at the proposal, it tells
us that scandium, Sc-46, was to be used in Stages 2, 35,
and 8, at 125 millicuries per injection; correct?

Al Yes.

0. And the proposzal tells us that Sb-124, or
antimony, was to be injected in Stages 3 and &, at
125 millicuries per injectioﬁ; correct? v |

A That is correct.

Q. And we discussed this a little bit earlier,
put you're aware that the ProTechnics/Core
Laboratories' license with the Nuclear Regulatory
Commission indicates in it hew much of these
radioactive tracers ProTechnics/Core Laboratories was

permitted to use on the site; correct?

A, It only talks about concentratiomn.
0. I'm going tc hand you what's being marked as
Exhikit 3.

!
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(Plaintiffs’ Fxhibit 3 was marked for
identification.)

MS. SMITH: May I approach, Your Honor?
THE COURT: You may.

BY MS. SMITH:

Q. Do you recognize this document, sir?
A, 1 do.
Q. and is this the license to use radicactive

material that ProTechnics/Core Laboratcries has with
t+he United States Nuclear Regulatory Commission?

A. It is.

Q. And if we look at the first page, it
indicates the three radioactive tracers that
ProTechnics/Core Léboratories uséd at the Yeager site;
correct?

MR. ARNOLD: Your Honor, I'm going to object
te this line of guestioning.

I think you previously indicated she needed
to move on from this. There's no connection to this
digcovery disputé, and now she's even got the license
she says she didn't get. §So there's absolutely no
prejudice. 5She's saying now -- she's just using this
to further examine my client on subjects that aren't
even pertinent to the discavery dispute.

THE COURT: This was not scheduled to be a
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deposition.

MS. gMITH: I understand, Your Honor. and
1111 move quickly on from this. I just have a couple
of quastions in here, just to make sure that what we're
locking at in the invoices is what was actually used
per theilr license.

MR, ARNOLD: asked and answered. It's been
answered already.

MS. SMITH: Actually, it hasn't, Your Honor.

THE CQURT: WNo, I don't think it has. GO
ahead.

MS. SMITH: Okay.

MR. ARNOLD: Your Honor, what does it have to
do with-tﬁe discovery dispute?

MS. SMITH: It goes to the relevancy of why
these documents are —°

MR. ARNOLD: They've heen produced.

MS. SMITH: This has not been produced. You
never produced this license. I went sut and found 1t
on my o@n after hours and hours of research.

THE COURT: All right.

MR, ARMCLD: Which, Your Honcr, we've covered
already.

Mg, SMITH: We have not covered it.

THE COURT: Well -- and the 1icense is not

———————————
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specific to the Yeager well.
MS. SMITH: This, I believe, iz, Your Honor.
THE COURT: This is?
MS. SMITH: I believe sO. That's one of the
gquestions I'm going to ask him.
MR, SMITH: It applies to the Yeager well.
THE CQURT: Okay. You can ask him.
BY MS. SMITRH:

Q. sir, with this actual license from the US
Nuclear Regulatory commission, was this the license
that was in place at the time that radioactive tracers
were utilized at the Yeager site?

B. This would not be the license that we were
oﬁerating off of.

Q. How do you knaw?

A. Because we would have nsed some other state's
iicense for reciprocity. UNot the NRC.

MR. ARNOLD: And, Your Honor, Jjust Ifor
counsel here, I mean, +rhe document iltself talks about a
tetter dated July 30, 9012. And this license expired
February 28, 2016. S0 it's after the fact.

THE COQURT: It would seem to he.

MR. ARNOLD: This is an 108 event.

MS. SMITH: That's why, Your Honor, it was S0

important, as part of our request under the subpoena,
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to get documents like these so we're talking apples and
apples. That's why I'm asking nim about it. This was
never produced to us at all.

MR. ARNOLD: It wasn't in theilr motion. It
wasn't in a meet and confer. They never mentioned it.

THE WITNESS: Your dHonor, % really want to
help as much as possible, but our tfaining records for
employees, you can go on and on.

We truly tried to produce whatever we thought
was relevant to this well. ‘T never would have
imagined -- I just -- that -~ now far you go. I mean,
it's everything. I got education for my employees.
I've got training records. I got what university they
went to. Tt could all be relevant. I don't xnow what
would be relevant. And I need your help.

THE COURT: Okay. Us. gmith, what do you
want to ask him DoOw?

BY MS. SMITH:

0. 9o with regard -— if inis isn't the actual
license —- well, m¥ question is, in this license, it
specifically =ay3 and limits proTechnics/Core
1,aboratories' use of radioactive tvacers, for the three
different radioactive tracers ihat we are talking about
in this particular case, for use in tracer studies at

oil and gas wells, or to use them as calibraticn and
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stabilization in another product that's not yours, or
Lo use as pipe collar markers in oil and gas wells.

Is this license that I put before you

today —— the state 1icense that you used to operate in
pennsylvania —— did it restrict Core Laboratories/
proTechnics' use of radicactive tracers to the —--

A. | as I said earlier -—-—

Q. —— to the tracer studies in 0il and gas wells
that's delineated in this particular license?

A Yeah, this license is not the license that we
would use for the State of Pennsylvania.

Q. That's why I1'm asking you. The one that you
used for the State of pennsylvania, did it delineate
out these specific uses only for the radicactive
elements we're talking about right now?

4. T am not the radioclogical supervisor or RSO
for the company, so I can't quote that.

0. Does Core raboratories or proTechnics have in
their possession +he actual license that they possessed
st the time that they used radiocactive tracers at the
Yeager site?

T would expect so.

That's corréct.

and T den't think it was requested in

A
Q. okay. Yet that wasn't produced here; right?
A

e smremt. |

s ——————
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THE COURT: Thatfs okay. Wait for another
gquestion,
BY MS. SMITH:

Q. And under that Ponnsylvania license, or the
state license that you used to operate in Pennsylvania,
did it limit the amount per injection that you could
utilize —-— ProTechnics/Core Laboratories could utilize
as a tracer in their work at the Yeager site?

A, I'11 just say that I —— I'm not prepared to
answer that.

Q. put that would be delineated in that licensa;

correct?
A. .All I understand is picccuries per thousand

pounds or something. There's some concentration.
That's all I understand from my history.

Q. vou indicated, also, in paragraph 8 of your
affidavit, and testified here today, that you looked
for iobsite surveys for the Yeager site that ﬁould
demonstrate what jobs were performed by Prolechnics and
Core Laboratories at the Yeager site; is that correct?

A We provided the jobsite surveys, yes.

Q. Okay. And did you do that search bto make
sure that all of the jobsite surveys that I was given

were all the ones that Core Laboratories/ProTechnics

———
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has for the Yeager site?
A, I personally did that. I provided that.
Q. Okay. I'm going to nand you what's being
marked as Exhibit 4.
(Plaintiffs’ Exhibit 4 was marked for
identification.)
MS. SMITH: May I approach, Your Honox?
THE COURT: You may.

BY MS. SMITH:

Q. aAnd, sir, in Exhibit No. 4, are these all the
jobsite survey forms that ProTechnics and Core
Laboratories has in its possession related to the
Yeager site and the work that was done there?.

A. Yes.

. and if we look at Exhibit 4, the second page,
it ihdicates that iridium-192 as a solid radicactive
tracer was utilized in the total amount of 125 |
millicuries; correct?

A, Correct.

Q. And then it says CFT 1100, the liguid tracer,
and it deesn't give a tatal. Why 1s that?

A. I don't know.

0. We went through the invoices and the
proposal. The invoice says for CFT 1100 that there was

1,144 grams used. Yet on the actuai jchsite survey,
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it's not listed; correct?

A Correct.

Q. Is there some other job survey that would
have bsen utilized specifically for the liguid tracer
different than the solid tracer that we're looking at
right now?

A. Not that I'm aware of.

Q. and if we lock to the other pages listed --
for instance, if we go to the next page, Stage 2, where
CFT 1200 in liquid form tracer, that 1,144 grams were
used, according to the invoice, 1t 1ists zero on here
as well.

" and that is the same for every liguid tracer
that was utilized on these‘jobsite survey forms. .
There's nho total amount listed; corract?

A Correct.

Q. ao these jobsite survey forms are incomplete;
i3 that right?

A. The survey forms are incomplete. You canb say
that.

Q. Okay. Deces there exist any other
documentation a+ ProTechnics oOr Care Laboratories that
would f£ill in those pianks in a form 1ike this? Like a
jabsite survey form where 1t was actually written down

the total amounts that were used?
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A. Yeah, the engineer on location has a field
receipt that he would have filled ocut. That would be
the ticket showing what was delivered.

Q. Did Core Laboratories or ProTechnics, in
response to the subpoena, =sVer produce any field
receipts or tickets to demonstrate that?

A, To my knowledge, we would have, but I
don't —--

Q. I'm sorry. Did you? I mean, 1'1l represent
to you, I didn't get any.

A. I'm just telling you everything that we
produced that I'm aware of. I have not reviewed
everything that wé produced personally.

Q. Okay.‘ and se if the --

A. Kind of like the same way 1 missed the
invoices.

0. Okay. So if the field receipts or field
~ickets were not produced to me, ProTechnics or Core
Laboratories would have them that would show the CFT
amounta that were actually delivered in that ticket;
correct?

a.. Yeah. That's how the invoice is created.

. Okay. I'm going to hand you what's being

marked as Exhibit 5.

N




(Plaintiffs‘ myhibit 5 was marked for
_identification.}
M3, SMITH: May 1 approach?
THE COURT: You may -
BY MS., SMITH:

Q. Do vyou recognize this document, sir?

A T do.

Q. What 1is it?

A This is the Master Service Agreement between
range and ProTechnics Division of Core Taporatories.

Q. And'ydu indicated, with regard to this MSA,
in paragraph 7 of your affidavit that there were no
other contracts oY subcontracts for work performed by
proTechnics/Core lLaboratories fér Range Resources at
rhe Yeager cite; correct?

A, Correct.

Q. Could you show me where in this documant,
sir, that it tells you Core Laboratories/?roTechnics -
what it is that Core 1,aboratories and ProTechnics is
going to do for Range Resources At the Yeager site?

MR. ARNOLD: vour Honor, this sounds like a
deposition again. I would object.

MS. SMITH: Your Homor, with regard to -~
T1ve locked up and down, bhecause there is 2 question in

this document -~ and vou can See some of the donuments
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don't add up -- with regard to this, what exactly was
+he work that they actually did.

They're saying this is the only contract that
they have. I've read this whole thing. It doesn't |

delineate, at least from my reading of it —— and maybe

there's something I don't understand -- that says

exactly what it is that they were qontracted to do at
the Ydager site.

THE WITNESS: That would be our proposal.

MS. SMITH: I'm sorry?

MR. ARNOLD: She has the other documents.

TBE COURT: Well, the -— yesh. 1 understood
this document to be the master service agreement. S50
if Range is going to déal with -- well, who generates
this? Range or ProTechnics?

THE WITNESS: It would be a shared -- I mean,
propably -— it comes from Range.

THE CQURT: Ckay.

THE WITNESS: We would then, if there's some
legalese we don't like, change it.

THE COURT: So if Range is going to hire
somebody to do something, anything, that this is the
master agreement. And it's all the standard
boilerplate about workers' comp and -- you know.

MS. SMITH: Right. And in his affidavit,

\
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vour Heonor, he said there are no other —-— there's no
other contracts. So that's my guestion. How do you
know what it is you're supposed to do? What services,
specifically, were supposed to be rendered? |
THE COURT: Okay. That's the gquestion.
THE WITNESS: Our proposal.
BY M3. SMITH:
Q. So the proposal lays out every single thing
that you were supposed to do; is that correct?
A. Well, the master service agreement also has

some information. But with regard to the technical

services wa're going to provide, our propesal says this

is what we're going to do. How we go about doing it

would be our procedures and license. Things like that.

Q. And based cn your proposal, the two things
thaﬁ you were going to do as ProTechnics/Core
Laboratories at the Yeager site was to do a
radiocactive -- or —= I'm sorry -—= radioactive tracing
and logging that tracing. And then, Ttwo, Was to use a
chemical frac tracer and analyze that through the
flowback. Correct?

A. Carrect.

Q. 2o those were the two jobs you were hirad to
do? ProTechnics/Core Laboratories. Correct?

A. Two services. One job, two —- it had




=N L [y

53]

10
11
1z
13
14
15
16
17
18

1%

93

multiple things we did for that job.
q. And you indicated that you're not aware of

any written work arders at all?

A. Na. That's not common practice.
Q. Okay.
Al Tike I =said, we received instructions on what

they want us to do, what their problems are. We design
it, we give them a proposal, they call us out, and we
go do it. That's the normal procedure.

qQ. and so that initial contact, would that have
been done in e-mail, where Range said, we would like
you to do X, Y, and 27

A. = We could have been in their office talking to
rhem. It could have been an e-mail. It could have
been a phene call. 1 don't know, ‘

Q. and were you the person in charge of
collecting all of the e-mails from ProTechnics/Core
Laboratories systemwide to see what was responsive to
the subpoena?

A, T think our general counssi tock the lead on
that.

Q. Okay. And in the e-mails that were turned
over, there are No e-mails that delineate exactly what
it is that Core Laboratories/ProTechnics was going to

do at the Yeager site. Is that your understanding that

W
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there wouldn't be?

a. I don't know.

Q. In the affidavit that you submitted, it
indicated that as part of the job surveys that were
turned over, that in paragraph No. 9 you said
vroTechnics was not engaged to 1log the isotope tracers,
and sc ProTechnics has no additicnal respeonsive
documents other than the jobsite surveys.

A. Correct.

Q. Okay. You just told me that one of the jobs
was to use the radioactive tracers to trace and log
those radloactive elements.

That is correct.
But you didn't do that?
That is correct.

Why?

I o - - e

Normally, what happens is when you trzce a
well, that gives you the alternative to go in and leg
the well, One of the igsues of logging a well is it's
costly. You got to run coil tubing in.

9o there's two things. JYou got the cost to
run it, and you have what is called the risk of well
intervention. Getting stuck or probklems. Which, you
know, you lose the coil tubing, it's very costly,

whatever.

/:
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Sc the decisioﬁ at any point in time is, do I
need to run this log?

I don't know why they didn't run it, but
that's not unccemmon. Some people run the tracers, they
say, for insurance. Just in case one of the fracs

didn't go as planned, we can run the log and identify

- what went wrondgd.

3¢ it's not imperative that you run a log,
but you have to run the tracers. Because you can't run
a log —-- you can't, after the fact, do your well
completion and then decide, I would like to run a log
to figure out what went on. You need to put the
tracers in first as a prerequisite. Then you have the
option to log if you want, Thaf‘s the normal.

Q. Okay. &And so do you know why it was that the
tracing was never done? The logging of the radicactive
rracers?

A. 1 do not.

Q. Okay. And is it your understanding that no
samples were ever taken to sample any fluid from the
flowback to see if the radioactive tracers were in it?
If they had resurfaced or come back inte the flowback?

A, Yeah, the tracers are stuck and can't ke in
the fluid. Can't be washed aff. It's integral to a

ceramic bead. So getting into the water 1s not a

ot s

et p—— nesemm—m
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possibility.
Q. okay. I'm golng to hand vou what's been
marked as Exhibit BA.
(Plaintiffs' yhihit 5A was marked for
identification.)
MS. SMITH: May I approach, Your Honor?
THE, WITNESS: 7Tou may.

BY MS. SMITH:

0. Do you recognize this document, sir?
A, No.
Q. These were, I'll represent to you, the

a-mails that were given to us in the production for the
subpoena and response £o the subpdena.

1f you turn'to +the second to the last page,
at the very bottom it ipdicates on an e-mail from Range
Rasources Ta an individual at PraTechnics and copies to
other people on it, "Gentlemen, the Yeager 7H for which
we are planning on using your chemical frac tracers and
RA tracers has been pushed to Friday, December 11,
2009."

MR. ARNOLD: Your Honor, just before she goes
further, T just want TO corract her representation.
These are not all the e-mails that were produced. They
are some of the e-mails that were produced, but they're

not all the e-mails.
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THE CCURT: Okay.

MS. SMITH: Thank you. Yes, there was
another production.

MR. ARNOLD: They were produced. Theres were
more produced. I Jjust wanted te make that clear.

MS. SMITH: Yes.

BY M3. SMITH:

Q. Did I read that correctly, six?
A, I presume s0.
Q. Okay. And then it indicates back from a

Mr. Dick Leonard at Core Laboratcries/ProTechnics that
asks, "Is the Yeager 7H flowing now? When can we
expect some samples to get to Houston for analysis?”
vDid I read that correctly?
And so was the analysis that was being done
and the analysis referenced in these e-mails for both

the chemical frac tracers and the radicactive tracers?

A. No.

Q. Was it just fcor the chemical frac tracers?

A. That 1s correct.

Q. And according to your affidavit, sir, in
regponse to the subpoena ~- the pr@duction to the

subpoena, 1in paragraph 8, you indicated that you
provided a current product descripticn of the isotopic

tracers used at the Yeager -- the isotupic tracers

m—
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similar to the ones that were used at Yeager; 1s that

right?
A. Correct.
Q. So you said that it was current. Have they

changed since the tracers that were used at the Yeager
site in 20097
A. No. Those are patented -- from the beginning
of cur patent until now, they have not changed.
Q. I'm going to hand you what's being marked as
Exhibit 6. '
(Plaintiffs' Exhibit 6 was marked for
identification.)
MS. SMITH: May I approach, Your Honozx?

THE CCOURT: Yo may.

BY M3. SMITH:

Q. No you recognize this document, sir?
A. 1 do.
. And this is what was produced as the

description of the radicactive tracers?

A, Correct.

0. And this particular description, is this the
world of description and information about the
radioactive tracers used at the Yeager site?

A I think they've been characterized many

different ways. This is a pretty concise,
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comprehensive explanation, I think, that would be,
hopefully, most convenient for you.

Q. Is this the only literature that exists at
proTechnics/Core Laboratories about the description of
the radicactive products that were used at the Yeager
site?

A, T'm sure there's marketing. I'm sure there's
different documentation.

0. 3o there's more informatien that exists that
have not been produced; corrsct?

L. Not anything that woilldn't be more

informative or —-- I mean, this is a comprehensive --—
Q. How about —-—
A, There could be any different flavor. There

could be a PowerPoint that somebody did. There could
ne several deoccuments. But this document covers the
request, I believe, that you had.

Q. How about studies that were done on the Zero
Wash tracers by Texas A&M? Does ProTechnics and Core

Labhoratories have that 1n their pessession?

A. We do.
Q. And you did not produce it; correct?
A. That 18 correct.

MR. ARNOLD: Your Honox, I'm going to cbject

again.
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It doesn't have anything to do with their
actual motion to cémpel. They've never asked for a
study in the meet and confer. They didn't ask for it
in their motion to compel. And they didn’t put it in
their actual -- paragraph 7 of their motion to compel.

We're -— she's doing a sort of mock ——
attempt at a deposition with a stack of documents,
bringing up stuff that doesn't have anything to do with
the motion that's before the Court.

MS. SMITH: Your Honor, with regard to it, it
specifically says, "radicactive material descriptions.”

I mean, studies that they have done, they're
looking at the actual description of the product that
was used, how it interacts, whether it.will wash off
radioactive material or won't wash off radiocactive
material.

They've represented to this Court that no
MSDS sheets exlst for these documents that would glve
us that kind of information. And that's why I'm asking
these guestions. |

I happened upon a study from Texas A&M that
they did not produce.

THE COURT: But if you say -- okay. You can
ask him, do you know about the Texas AgM study? Wall,

maybe there's a Texas Tech study. Maybe thera's a
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University

state study.

know, roun
response t

reasonable

hetween al

ig reascnable. and that's what has not been produced.

show this
the trial,
witnesses?
or whoevel

will kill

that exlst

Whether it

T don't know +hat they have evarything that's been done
in the industry and all testing that's been done on

their product.'

right now.

of Houston study. Maybe there's an Oklahoma

MS. SMITH: Right.

THE CQURT: And you can'lt expect him to, Yyou
d all that stuff up and zend 1t to you in

o your interrogatory. < don't think that's
MS. SMITH: But, Your Honox, somewhere

1 those studies and a single sheet of paper

THE COURT: SO s5ay there are studies that
stuff is deadly. B30 when we actually get to
isn't that goilng to be one of your
The pérson who wrote the Texas A&M study,
, that says, oh, you can't use this stuff, it
you,
{ mean, 1is that his job te produce everything
s in the industry one way or the other?
g =~

M5. SMITH: well, what's in their possession.

THE COURT: But that's what you're asking him.

M.
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M&. SMITH: UNo. I'm -

THE COURT: You're saying, "Po you have the
Texas B&M study?"

Well, apparently he does. But I den't want
you to ask all thbse other places either.

MS. SMITH: No, I'm not going to. I'm just
asking what they have in their possession that would be
regponsive to what we requested. And I just threw that
one out there as an example. He could have said, "No,
we don't have that study. "

JAnd 1f they don't have it, they don't have

But, clearly, they have that, and they
haven'ﬁ produced it pursuant o the subpoena thét would
he descriptive of the product. And that's why I was
asking the question.

THE COURT: Okay.

MR. ARNOLD: Your Honar, it's not a
reasonable request. My client is & nonparty. They're
not a defendant in this case. They have not been
accused of anything.

THE WITNESS: And, Your Honor, just to clear
up, the Texas AgM study shows -= théy did a study that
proves it can't be washed off.

HE COURT: Okay.
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THE WITNESS: And this is -— what we stated
in here, the study supports this. But it simply
supports that it is not a Zerc Wash. We ﬁent to an
independent to prove the Zero Wash nature that stays in
the bead.

Now, these are the properties we're trying to
state and provide them. And it's a onhe—page -~ A&M's a
one-page deal. I Jjust don'tk~— you're right.

TEE COURT: Ms. Smith, I think this is =a
reasonable response. BAnd, you know, it's -— there has
to be -- everything_is a balancing test in the law.

And we've. got to stop semeplace. This is what they
vrnow about thelr product. and maybe they know mofe,
hut you can say that abouf everything.

Mg. SMITH: OCkay, Your Honoir. I'11 move on
from that.

" THE CCURT: FPlease.
gy M3. SMITH:

Q. With regard to the radinactive tracers, sir,
does Core Laboratories or oroTechnics have in their
possession any MSDS sheets that weuld give descriptive
information about the radicactive tracers?

A. Yeah, the Yeager 7 well, MSDS would have been
provided to Rangs. We do not -- that ls not part of

our records.
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Q. Okay. So at the time that they were used in
2009, that would have been the MSDS you providad to
Range Resources?

A. Correct.

Q. But ProTechnics and Core Laboratories dogsn't
have it in their possession right now?

A. The Range -— the —- the technician who
provided those documents did not store a copy for
curselves.

Q. I'm going to hand you what's being marked as
Exhibit 7.

{(Plaintiffs' Exhibit 7 was marked for
identification.)

MS. SMITH: May I approach, Your Honor?
THE CQURT: You may.

BY MS. SMITH:

Q. 8ir, do you recognize this document?
&, It's not familiax to me.
Q. This purports, by its own entity here, that

it's a Core Laboratories Material Safety Data Sheet
from 2009 for iridium Zerc Wash bead tracer; correct?
A, Correct.
Q. and this is a document that you say Core
Laboratories/ProTechﬁics dces not have in its

possession; correct?
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A. What I said is that the documents that were
provided to Range associated with the 7H well, we
provided you all those documents asscclated with that
well,

Q. sir, I thought that you just testified that
proTechnics, currently, in response to the subpoena,
doesn't have any MSDS sheets for the radicactive
tracers?

A. No. What I said is that the engineer who
provided the MSDS, as part of his responsibility to the
client, did not retain a copy of what was provided on
that day to Range. I don't have what he presgnted on
this well. |

Q. But —-- okay. So -- but, then, Core
Laborateries and proTechnics dees have MSDS sheets from

2009 for their radicactive ——

A, I would presume that there would be records
gomewhere.

Q. And you've never produced that; correct?

B We produced all the documents associated with
the 7H.

Q. sir, my guestion is very pointed.

ProTechnics and Core Laboratories never
produced any MSDS sheets for their radiocactive products

from 2009; correct?
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A, That's correct.

Q. And were you aware that to this Court it was
represented that proTechnics and Cere Laboratories did
not have MSDS sheets for rheir products back in 20097
That they had been destroyed?

A. My understanding was that the reguest scope
was to provide all documsnis associated with the 7H
well. And so when we went to the files on the 7H,
there were no MSDS sheets. 8o what was provided to
Range, Range would have. We don't have a copy.

Q. S0 when you were looking for documents
responsive to the subpoena, all_Ccre Taboratories and
proTechnics did was go to a file that was marked 7H and
give whatever was in there?

. We provided everything associated with the
75. And any other questions associated -- e-mails
invoices, propesals. Anything associated with the TH.
No other wells.

0. To your knowledge, gir, did anyone at
proTechnics or Core Laboratories indicate to their
osutside counsel that the MSDS sheets for these
products -— the radioactive products -— had been
destroyed, and ProTechnics/Core Laboratories did not
nave bthem in their possession?

A, No. We did not say that.

it et i, et}
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MR. ARNOLD: Your Honor, she wants to get
into attorney/client communications. ITt's
objectionable. And she}s mischaracterizing all of this
event. |

put it deesn't have anything to do with, you
know, if she has the document ofr not. Okay? If she
wants to ask a question about whether we've given them
the document, that's fine. We're now getting far
afisld.

THE COURT: Remember why we'lre here.

MS. SMITH: I understand, Your Honor. Part.
of the reascn why I'm asking about the MSDS sheet is
hecause it is the most descriptive of the product. and
we asked for that. It was represented here that they
ware destroyed, and Core Laboratories/PrCTechnics
doesn't have them. That's simply not true.

My problem with this MSDS sheet, as Your
Honor can appreciate, at trial I have toO deal with the
MSDS sheets that were in play at the time., And this is

tack in 2009. This is a revised edition from April 20,

- 2009. Was this the MSD3 sheet of the product that wasg

utilized in that form at the Yeager site at that time?
THE WITHNESS: I do not know what was provided
to Range. 1 just don't know. I mean, it could have

meen the guy had one from 2006. I don't know what was

WM
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provided.
BY MS, SMITH:

Q. Who would know what was provided at Core
Laboratories/ProTechnics?

A.  No one at this point, other than Range.
Recause they would be the only ones that are in
possession of that file. Becausas we didn;t retain a
copy. So I don't know what was provided on the 7H.

Q. If you turn to page 2 of this MSDS sheet for
iridium-192, it indicates at the very top of the page,
under the physical data, it indicates that thers is a
washoff of the Zero Wash tracer of .00 -- lass than

.305 percent; correct?

A, Yes.

Q. So it's net a Zero Washi co;rect?

A.. Well, that's how we market it. Zaro Wash.
Q. T understand that that's how you market and

that's how you market it. oyt according teo your MSDS
sheet, there is a wash off; correct?

A That is correct.

0. and we wouldn't know that iﬁformation unless
we got the MSDS sheet, because the descriptive one that
you gave doesn't indicate that information, does it?

Al Correct.

Q. and if we look at that same -~ those same

T e
e et e
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MSDS sheets, the next MSDS sheet is for the antimony
Zero Wash bead tracer. Antimony-1Z24, or Sh-124, and
that is alsc from 2009; correct?

A. Yes.

Q. and it indicates on the second page that the
washoff percentage for that particular racdicactive
tracer is less than .1 percent; correct?

A, Yes.

Q. And if we turn to the next page, it indicates
that this is the MSDS sheet of mpril 20, 2009, for
Sc-46, as a radiocactive tracer; correct?

A. Yes.

Q. And it indicates for that radioactive tracer

that there's a less than .005 percent washdff; correct?

A Correct.
Q. I'm going to hand you what's being marked as
Exhibit 8.

{Plaintiffs’ Fxhibit B8 was marked fox
identification.)
Mg, SMITH: May 1 approach, ¥Your Honor?
THFE COURT: .You may.
BY M3. SMITH:
Q. Do you recognize this document, sir?

A. These are not documents that I'm intimate

with.
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Q. Okay. They purport to be MSPS sheaets for the
radiocactive trécers, again, but for this one it's
august 24, 2011; correct?

A Correct.

Q. So these were revised from the ones that we
just looked at; correct?

A, Correct.

0. And ProTechnibs and Core Laboratories would
have these MSDS sheets in their possession; correct?

MR. ARNOLD: Your Honor, she just established
that these are from 2011. This Job was in December of
2009. Why are we doing this?

THE COURT: Why do we care about 20117

MS. SMITH: To see, fdur Honor, if there was
a change in the MSDS sheet.

THE.COURT: And?

MS. SMITH: And on these M3D3 sheets, the
washoff isn't listed at all, as it was in the other
ones. And so my guestion with regard to theses MS5DS
sheets to this witness is, is there any in between
rhese two in 2009, since Yeager was fracked in December
of 2009, using these prcducts? Are there any MSD3
sheets?

THE COURT: You can ask that guestion.
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BY MS. SMITH:

Q. Any MSDS sheets petween 2009 and 20117
A. 1 would not know.

Q. I'm sorry?

A. T would not know.

Q. If they existed, ProTechnics and Core

Laboratories would have them; correct?
A. vou would think so.
MS. SMITH: Your Honor, may I approach?
THE COURT: You may.
M3, SMITH: T'm handing you what's markad as
Gxhibit 9.
(Plaintiffs’ Exhibit 9 was marked for
 {dentification.) |
BY M3. SMITH:
Q Do you recognize this document, sir?
A. Yas.
¢ What is 1it?
A Ttts the flowback report for the Yeager Unit
TH. |
Q. and this is what ycu had referenced earlier;
is that right?
A. Yes.
Q. Okay. &And with regard to the flowback

report, if we turn to page, I think irts 3 of 7, or it

mmrim—————
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has the ProTechnics Bates numpber of 15 on it.

A. Yas.

0 There's a charﬁ.

A, Yes. A table.

Q Yes. And in that table, it indicates from

the -- there were 17 samples taken of flowback from the

Yaeager site.

A, There's 16 samples.

Q. sixteen samples and one presample; caorrect?
A. Correct.

Q. Okay. Sixteen samples taken. They all have

individual lab identifier numbers; correct?

AL Correct.

Q. 50 one could reference back to the raw data

and to the actual concentration data from those lab
numbers; correct?

A. No. That would be -- this is the only
concentration data that you would be able to get.

Q. T mean, if you wanted to look these up on
your system —-—

4. Right.

Q. —_ rather than see it in this chart, you
could reference that numper and pull up these same
concentrations? |

Al We could get the concentrations from that
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number, correcht.

Q. And thos=se same identification numbers that
are here would be the same identification numbers on
the raw data; correct?

A, I helieve 50.

Q. Okay. And it indicates on this flowback
chart that there were chemibal frac tracer

concentrations in parts per pillion that are listed;

carrect?
A. Correct.
Q. and then there's cation concentrations in

parts per million; correct?

A cation? (Changes pronunciation} Yes.

Q. and the cations that are listed here are
sodium, potassium, calecium, and magnesium; correct?

A. Correct.

c. Do you know, from your work in the
laboratory, what other metals or cations were tested
for, other than these four?

A. That would be all that is tested for.

0. S0 the calibration of that instrument would
have only been for these four metals?

A, That's correct. 1 believe.

Q. What is that based on, your belief?

A. Because 1 know we calibrate for those.

e —
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Q. Okay. Would that be listed in the raw cdata?
That‘it was calibrated for only these four metals?

A. I don't know.

Q. We talked about the calibration of the
instrument that happens daily; correct?

A. Correct.

Q. and in the calibration of the instrument, you
have to make sure that it's working properly. 5o you
make sure that the mechanical parts of the instrument
are working pfoperly?

A. Okay. I'm certain that it would only be
these four, yes.

Q. Okay. And that would be in the raw data. It

would show you what it was calibrated to test for;

correct?
A, No.
0. Where would it show you that?

A. The raw data analyzes for whatever is in the
water, you might say. Calibration is a separate issﬁe-
Aind what we do is, we'll run a known amount of
magnesium, a known amount of calcium, in a different
file. And that would tell us what magnesium should
look like at this concentration. 3o it would --

0. And in that separate -- I'm SOrry.

A. -— not be in the raw data file.
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Q. 9o it would be in -- a separate file would
tell you what the calibration of that instrument was Lo
test for on that day; correct?

A. Several. It would be multiple files to tell
you.

Q. Okay. And then the actual chemical frac
rracer concentraticns here, if I'm reading them
correctly, and correct me if I'm wrond, they're listed
by CFT 1100, CFT 1200, and sa forth; correct?

A. Right. Yes.

Q. And what that CET is indicéting is chemicgl
frac tracer; correct?

A. That's correct.

Q. and they're delineated by 1000, 1100, 1200, .
1900, representing that unique chemical that is within
+hat CFT that allows ProTechnics and Core Laboratories
to identify which stage of the flowback 1t's coming
from; correct? |

MR. ARNOiD: Your Honor, are we here for a
deposition, or is this about the discovery dispute?
Because we just keep going on and on about the
individual documents, when they've been produced.

And so all she's doing is asking gquestions to
get informaticn that isn't in any way relevant to this

discovery dispute. She's just asking for explanations

i
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of the documents now.

THE COURT: You wanted discovery of the
report. You got the report. And now you're asking
about the report. 1Isn't that a deposition?

MS. SMITH: I was trying te lay a foundation
so T didn't get that objection, but I'll move right to
it.

THE COURT: Go right to it.

M5, SMITH: Okay.

BY M3, SMITH:

Q. Wwith regard tc the CFT 1100 that's listed
here, the only way we know what that part per million-
is testing for is to know what the actual chemical is

in that CFT; correct?

A. Go ahead and say that again.

Q CFT 1100, I'm using as an example here.

A, Yes.

Q. You have a parts per billion amount that's
here.

A, Yes.

Q. That amount is the amount of that unique

chemical within the CFT; correct?
L. well, the CFT —-- chemical frac tracer —-— is
the tracer. HNot within it.

Q. what I'm saying, sir, is when you'zre running
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these tests, when you're analyzing, the instrumentation
you're using to analyze it isn't analyzing CFT 1100.
Tt's analyzing the unique chemical that makes up
CFT 1100; corxrect?

A. That -- well, CFT, it's not made up.
cFr 1100 is an alias to protect the trade secret., It's
an alias for a chemical. So Just -=—

0. Right. So the parts per milliocn measuremnents
that are in this chart are the parts per million of

that particular --

A pParts per billion.
Q. - parts per pillion of that particular
chemical within CFT 1100 -- or that is CFT 11002

A Yas, CFT 1100‘is the tracer that we're
analyzing for.

0. So tao know whether or not this chemical frac
tracer identified as 1100 is in my client's water, I
need to know what chemical CET 1100 is in order to make
that connection; correct?

MR. ARNOLD: <Cbjection. Argumentative.
THE COURT: Sustained.
BY M5. SMITH:

Q. In order far me to determine from a water

analysis done of my client's water whether a

proTechnics or Core Taboratories chemical frac tracer

prrr——
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iz in that Water, I would need to know what the

specific chemical is that CFT 11C0 is the synonym for;

carrect?
A. Correct.
Q. And the only way that I know what chemical

CPFT 1100 is equivalent to is for ProTechnics or Core
Laboratories to tell me; correct?

A. Correct.

Q. Because that's not provided in this flowback
repotrt; correct?

A, That's correct.

Q. Do you understand or was it explained to you
at all that in this case a protective order has been
entered so thét Core Laboratories and ProTechnics could

give that information without it being disseminated?

A. I understand there is a protective order.
Q. And so even thou@h there's the protective
nrder in place -- well, let me ask you this: What is

CFT 11007 What's the chemical egquivalent?
MR. ARNOLD: Objection, Your Honox.
THE WITNESS: That's trade secret.
MR. ARNOLD: Proprietary trade secret.
THE COURT: Okay.
MR. ARNOLD: - It's entirely objectionable,

She's -- she's trying to ——

I
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THE COURT: Well, she wanted to put that on
the record, and I appreciate that.

Okay. He's claiming trade secret. Ckay.
BY M3. SMITH:

o And would that be true if I asked you that
same guestion for all of the CFTs used at the Yeager
site in Stage 1, 2, 3, 4, %, 6, 7, and 87

A, Yes.

Q. Is there any way else, other than getiing
+his information directly from Core Laboratories and
proTechnics, that I could find out what is -- what the
CFT 1100, 1900, 2100, 20006, that was used at the Yeager
site, the chemical equivalent is, othex than ceming
from ProTechnics or Core Laboratories? '

A. No.

Q. and that information has not been provided
pursuant to the subpoenaj correct?

RE. Correct.

Q. And this information about the chemical frac
tracer, the parts per billion, the concentrations that
are listed here, were they done by GCMS or ion
chromatography? |

A, GCMS.,

Q. GCMS. So the actual GCMS raw data that would

coincide with this chemical frac tracer information

ertitn e et v wimprerir mare A
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would also be listed with the same laboratory'ID number
that's across from each one of those samples; correct?
A, I helieve so.
Q. And that information has not been provided
pursuént to the subpoena; correct?

A. Are you talking about the raw data?

Q. Yes.
A. - That is correct.
C. And in that raw data, it would list exactly

what chemical equivalent CFT 1100 is; corract?

A. It would, T believe, provide the knowledge of
what that tracer was.

Q. and you understand, sir, do you not, that in
this 1awsuit that none of the Plaintiffs are any of
ProTechnics or Core Laboratories' competitors; correct?

A. T understand that that's a possibility.
That's a probability.

Q. And as part of the testing for the chemical
frac tracers, dées Core Laboratcries/ProTechnics use
sodium iodine in the process of identifying the
particular salts that are used?

MR. ARNOLD: I'm just going to —-— I'm going
to lodge an obiection.
T'm not sure whether the witness is

hesitating becausa of the propriety, confidential, and

m———— o —
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trade secret nature of 1it.

THE WITNESS: Well, whether it's true or not,
T don't want to give any -~ Ilwould rather -— when it
comes to public wnowledge about what we do, whether
that's true or not, T would rather pecple guess than
for me to eliminate what we do or not.

Our trade secrets, what we do, are not
something -— you're going in a direction that's
starting to narrow down. If I say —- tell you that we
don't use that, that's something that a competitor can
use. I don't want to provide any information that
would provide any competitive advantage.

MR. ARNOLD: And, Your Honor, to the extent .
they're talking about the érotective order, she's been
going on and on and on this afternoon for, I think,
three hours now about ﬁhese issues in public open
court. And so she's not undertaking the protectibﬁs
that we would need.

THE COURT: Well --

MR, ARNOLD: 3o this is just sort of more and
more —-—

THE_COURT: T don't think we've entered that
protected arsa —-- OF what Mr. Flecker would congider a
protected area yet, But we're there. I think I better

make a ruling on that bafore you gao any further on what

—
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you're going to -- what specific guestions you're going
to ask him about the composifion of these. And I'm not
sure I'm prepared to make that ruling now. 5o 1 would
rather finish up whatever we're doing here today.

MS. SMITH: Right. My understanding -- and
maybe I can ask it t+his way, Your Honorx.
BRY MS. SMITH:

Q. Sir, my understanding is that if T ask you
specifically aﬁout the process as to how ProTechnics oOr
Core Laboratories test for the chemical frac tracers
that it utilized up at the Yeager site, you would not
answer that question and claim a trade secret or it be
proprietary; correct?

A. That is‘absolutely correct.

Q. Qkay.

THE COURT: OCkay.
BY MS. SMITH:

0. and am I correct, sir, +hat Core Laboratories
and ProTechnics have in 1ts possession MED3 sheets for
cach one of the chemical frac tracerd?

A, That would be correct. |

Q. and in those M3DS sheets, would it tell me
any mora information other than list that it's
proprietary in terms of what CFT 1100 is as a chemical?

A, T think that we may state -- I know we have
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before -- that they're sodium salts. That's the only
thing, I think, that we've documented on the CFIs in
the past.

Q. With regard to the CFIs that were utilized up
at the Yeager site, did ProTechnics or Core
Laboratories ever tell Range Resources the chemical
equivalent of CET 11007 12007 18007 Any of the CETs
that were used?

A, T can tell you that we've never told any
client. That's trade secrets.

Q. Did Range Resources ever zak, whether
verbally cr in writing, from proTachnics to give that
information to them?

A. No.

Q. Th this lawsuit, in and of itself, did Range
Resources ever contact ProTechnics or Core Laboratcries
telling them that they were under court order to obtain
all of the chemicals and all of the products that were
utilized up at the Yeager site,-including these CITs,
so that that information could be relesased to them?

MR. ARNOLD: Your Honor, I'm going te obiect,

This doesn't have anything to do with the
mation to compel. again. MWothing.

Mg, SMITH: Your Honor, if they provided that

information to Range Resources, Range Resources Was

v ————————— D et
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under court order to get it.

If he says that they never asked for that or
they never gave them that information, then they're it
in terms of getting the information. That is the only
source. And so that's what this is trying to identify
for Your Honor.

THE COURT: Let's move on.

- MS. SMITH: Okay. Can he answer just that
question? If Range -— |

THE COURT: No. Because what's it going
te —— I mean, Range is not —— I mean, they're a party
to this, but they're not here today.

MS. SMITH: I was just asking if they, either
in writing or verbally, avervasked —- pursuanit to that
court order, ever asked them for the information.
Wrote them a letter? Saild, hey, canl you give us this
information?

Whether they said no or yes, did they ever do
that?

THE COURT: Okay. You can answer, if you
know.

MR. ARNOLD: If he knows personally.

THE COURT: Yeah. If you know parsonally.

THE WITNESS: I don't know.
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BY MS. SMITH:

Q. With regard to Core laboratories and
ProTechnics' work up at the Yeager site, you indicated
that with the particular MSDS sheets at the time in

2008, that those were given to Range Resources;

correct?
A. That is our normal practice.
Q. Okay. And under your license with the

‘Pennsylvania DEP, did Core Laboratories ever provide to

the DEP the MSDS sheets as well, so the Pennsylvania
DEF knew what ProTechnics was using?
A. With regard to the TH?
Q. Yes.
A. A I would doubt that.
Q. That wasn't the normal course for you-all to
give it to the Pennsylvania DEP, even though you had a
license with them to use radiocactive tracers?
AL That would be news to me. I'm not -- I can't
really say. I wouldn’t expect it, but I don't know.
I'm making assumpticns. I don't know.
Q. I'm going to hand you what's being marked as
Exhibit 10.
(Plaintiffs' Exhibit 10 was marked for
identification.)

MS. SMITH: May I apprcach, Your Honor?

e —
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THE COURT: You may.

BY M3, SMITH:

Q. sir, do you recognize this document?
A. No, I do not.

Q. Have you ever seen it before?

A. I don't know.

Q. o notices of vielation go to your

department, or do they go to a different department
within Core Iaboratories/ProTechnics?

MR. ARNOLD: Your Honor, I'm going to object
+o this line of inguiry.

The document on its face mentions something
pceourring iﬁ McKean County, Pennsylwania.

MS. SMITH: That was where something was
transported to. HNot where the actual waste came from.

THE COURT: Well, do we know where the actual
waste came from?

¥S. SMITH: I'm sorry?

MR. ARNOLD: Your Honozr, she stated on the
recaord earlier she had no evidence connecting any of
rhis to the Yeager site.

M5. SMITH: And I sald as part of that, Your
Honor, that I would present these documents te him to
ask the simple question, with regard to this notice of

vioclation, do you know whether or not this notice of
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violation issued in 2010 had to do with the Yeager
site?
THE WITNESS: I know it did not.
BRY MS. SMITH:
0. How do you know 1t did not?
A Becanse I know there were no violatiens
associated with the 7H.
ME. ARNOLD: Again, Your Honor —-—
THE COURT: OCkay. Well, no. He's answered
the question. '
MS. SMITH: Okay.
THE CCURT: Let's move on.
MS. SMITH: Okay.
BY M3. SMITH:
Q. I'm going to hand you what's being marked as
Exhibit 11.
{Plaintiffs' Exhipit 11 was marked for
identification.) 7
MS, SMITH: May I approach, Your Honor?
THE COURT: You may.

BY MS. SMITHE:

Q. Do you recognize this document, sir?
A. No.
0. With regard to this notice of violation

issued in 2013, does this notice of vielation have to

R ——
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do with the Yeager site?

A, No.

Q. And if we look bhack just for a minute to
Exhipit 10, on the second page, it indicates in the
first paragréph at the top of the page, 1t says, "Re
advised that this is a repeat violation since
proTechnics was previcusly cited in a notice of
violation dated January 28, 2010."

Do you know if the January 28, 2010, notice
of viclation had to do with the Yeager site?

A, I know it did not.

Q. And, sir, ares you aware of whether or not

Rangs Resources ever identified ProTechnics or Core

1,aboratories products to the DEP as ones being used at

r+he Yeager site?

A, I'm not aware.

Q. With regard to the use of the radicactive
tracers per the license or permit held by
ProTechnics/Core Laboratories with the Pennsylvania
DEP, would the Pennsylvania DEP have been aware rhrough
that license or permit that BroTechnics oxr Core
Laboratories was utilizing radioactive material at the
Yaager site?

a. I missed the first part of your questian.

I'm SOLry.






