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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

MUNICIPALITY OF MONROEVILLE ) CIVIL DIVISION

)
Appellant, ) No. SA 16 - 000825

)
v, )
)
JOHN YAKIM, )
)
)

Appellee.

PETITION FOR JUDICIAL REVIEW OF FINAL DETERMINATION OF
PENNSYLVANIA OFFICE OF OPEN RECORDS

AND NOW, come the Appellant, Municipality of Monroeville, by and through its counsel,
Robert J. Wratcher, Esquire, and files the Petition For Judicial Review of Final Determination of
the Pennsylvania Office of Open Records, and in support thereof states the following:
L NATURE OF THE ACTION
1. Appellant, Municipality of Monroeville, is a political subdivision organized and
existing pursuant to the laws of the Commonwealth of Pennsylvania (the “Municipality”), with a
principal office at 2700 Monroeville Boulevard, Monroeville, Allegheny County, Pennsylvania
15146.
2. Appeliee, John Yakim (*Yakim"), is an individual who resides at 1033 Harvard
Road, Monroeville, Allegheny County, Pennsylvania 15146.
3. On August 1, 2016, Yakim filed a Right To Know Request (“RTKL Request”) with
the Municipality, which requested the following:
“] am requesting correspondence to or from Members of Council, Mayor
Erosenko, Manager Little, Sharon McIndoe and members of the Home Rule

Charter Committee which discuss the Home Rule Charter or the work of the
HRC Committee. This should include, but not be limited to any emails,



notes, agendas, discussions of meetings or discussions of agendas. This
should include any emails received or sent from personal email accounts or
cell phones which discuss this official business, Please have ALL members
of council, Manager Little, Mayor Erosenko and members of the committee
attest to the completeness of the request, Date range July 1 - June 30, 2016.”
A copy of Yakim's RTKL Request is attached hereto as Exhibit A.

4, On August 8, 2016, Joseph Sedlak, the Open Records representative for the
Municipality (“Sedlak™) the Municipality requested a thirty (30) day extension on review of the
RTKL Request to complete a legal review. A copy of Sedlak’s letter is attached hereto as Exhibit
B.

5. On September 7, 2016, Sedlak granted the RTKL Request in part by providing
redacted documents to Yakim and denied the RTKL Request in part, stating that:

a.) the documents were redacted pursuant to Section 708 (b){6)(i) of the
Pennsylvania Right To Know Law because they contained personal
identification information containing all or part of a person’s social
security number, driver’s license number, personal financial
information, home, cellular or personal telephone number, personal
emai} address, employee number or other confidential identification
number.

A copy of Sedlak’s letter outlining the reasons for providing the redacted
documents is attached hereto as Exhibit C.

6. . On September 7, 2016, Yakim appealed the denial of the RTKL Request to the
Pennsylvania Office of Open Records (“OOR”) at Docket No. AP 2016-1516, A copy of the Notice
of Appeal is attached hereto as Exhibit D.

7. By final determination dated October 6, 2016 (the “Final Determination™), OOR
granted Yakim’s appeal, The OOR directed the Municipality to provide all responsive records to
Yakim within thirty (30) days of the date of Final Determination. A copy of the Final

Determination is attached hereto as Exhibit E.




II.  JURISDICTION AND VENUE
8. Jurisdiction exists and venue is proper in the Court of Common Pleas of Allegheny
County pursuant to 65 P.S. §67.1302, since the Municipality is located in Allegheny County,
Pennsylvania and the within appeal has been taken within thirty (30) days of the Final
Determination. |

IIl. GROUNDS FOR APPEAL

9. The previous paragraphs are adopted by reference as if set forth at length herein.
10.  The Final Determination of OOR is erroneous and contrary to law in that:

a.) the Municipality’s response to the request was inclusive of all of the
responsive records known to the Municipality to be in existence;

b.) the OOR’s conclusion that the Municipality did not provide access to
all responsive records is arbitrary and capricious.

c.) the Municipality cannot be compelled to produce records that don't
exist.
WHEREFORE, Appellant, Municipality of Monroeville respectfully requests that this

Honorable Court reverse the Final Determination made by OOR and enter judgment in its favor.

Respectfully submitted,

LAW OFFICE OF ROBERT J. WRATCHER LLC

By:

Robert tcher, Esquire
Counsel for the-Xppellant

Municipality of Monroeville




VERIFICATION
I, Joseph Sedlak, Right to Know Officer for the Municipality of Montoeville verify that

the statements made in the within Petition For Judicial Review of Final Determination of the
Pennsylvania Office of Open Records are true and correct to the best of my knowledge,
information and belief. I understand that false statements made herein are made subject to the

penalties of 18 Pa, C.S,A. §4904 relating to unsworn fa{siﬁcation_s to authorities.

Date: /O/a\//lé //’//

Joseph Sediék, Right to Know Officer for
The Municipality of Monroeville




pennsylvania

OFFICE OF QPEN RECORDS

STANDARD RIGHYT.TO-KNOW REQUEST FORM

DATE REQUESTED; August 1, 2016
REQUEST SUBMITTED BY: E-MAIL

REQUEST SUBMITTED TO(Agency name & address):loe Sedlack, Monroeville Open
Records Official; 2700 Monroeville Blvd; Monroeville, PA 15146

NAME OF REQUESTOR :John G, Yakim

STREET ADDRESS = :1033 Harvard Rd
CITY/STATE/COUNTY (Required): Monroeville, PA  Allegheny
TELEPHONE (Optional):412-576-3062 Email:: jyakim@ao!.com

REGCORDS REQUESTED:
*Provide as much specific detaf! as possible 50 the agency can identify the information.

| am requesting correspondence to or from Members of Council, Mayor Erasenko, Manager
Little, Sharon Mcidoe, Joe Sedlack and members of the Home Rule Charter Committee which
discuss the Home Rule Charter or the work of the HRC Committee.

This should included but nat limited to any emails, notes, agendas, discusslons of meelings or
discussions of agendas. This should include any emails received or sent from personal or
officlal email accounts or cell phones which discuss this official business.

Please have ALL Members of Council, Manager Little, Mayor Erosenko, Sharon Mcldoe, Joe
Sedlack and membars of the commitiee atlest to the completeness of the request.

Date range July 1-3%, 2016

Any document previously provided may be withheld from this request.

DO YOU WANT COPIES? YES or NO
DO YOU WANT TO INSPECT THE RECORDS? YES or NO
DO YOU WANT CERTIFIED COPIES OF RECORDS? YES or NO

RIGHT TO KNOW OFFICER;
DATE RECEIVED BY THE AGENCY:

AGENCY FIVE (5)-DAY RESPONSE DUE:
EXHIBIT

A




**Public bodies may fill anonymaous verbal or written requests. If the requastor wishes to pursue
the refief and remedies provided for in this Act, the request must be in writing. (Section 702.)
Written requests need not include an explanation why information s sought or the intended use

of the information unless otherwise required by law. (Section 703.)




Municipal Center
2700 Monmeville Buoatovard
Monroeville, PA  15144.2388
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Mmﬁcipality of Monroevﬂle

A Home Rusle Charter Munideipality
Phune (412) 8561000
Fox (412) 8563366
we.monroeville.pag

August 8, 2016

Mr, John Yakim
1033 Harvard Road
Monroeville.,, PA 15146

Re: August 1, 2016 Right to Know Request - HRC Committee Correspondence

Dear Mr. Yakim:

This letter is in response 1o your Right to Know Request dated August 1, 2016
and received by the Municipality of Monroeville on August 1, 2016. In accordance with
the Right To Know Law, the Municipality of Monroeville is requesting a 30 day
extension on the five (5) day response duc date, August 8, 2016, The 30 day extension
date is September 7, 2016, The Municipality is reviewing the request and applying the
extension due to the extent or nature of the request precludes a response within the
required time period, The Municipality will complete the review within the 30 days and
answer accordingly.

11 you have any guestions, please fecl free to contact me at 412-856-3306 or e-

mail me ot sedlaj@monrocville.pa.us.
Sincerely,

MUNICIPALITY OF MONROEVILLE

7l

Director of Muman Resources

Right to Know Officer
2700 Monroeville Blvd,
Monroeville, PA 15146
(412) 856-3306
Senior Citizens Center Bublic Works Monroeville Palilic Libeary
4000 aseway l‘..l‘mmn bl
Manenevile, PA 15146 . EXHIBIT Mnl;::;:ig;.zi;z [:;l-m
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Municipal Centet
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Monzoeville, PA 15146-1388
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Municip ality of Monroey;] le

A Haome Rule Charter Municipnlicy
Phone (412) 856-1000
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September 7, 2016

Mr. John Yakim
1033 Hacvard Rd.
Mongaaville, PA 15156

Re; August 1,2016 Right To Know Request - 1IRC Carrespondence July

Dear Mr. Yakim:

Thank you for writing to the Municipality of Monroeville with your request with
your request for information purswant to the Pennsylvania Right To Know Law.

On August 1,2016, you requested “correspondence (o or from Menibers of
Council, Mayor Krosenko, Manager Little, Sharon McIndoe, Joe Sedlak and members of
the Home Rule Chaster Committee which discuss the Home Rule Chavter or the work of
the HRC Committee. This showld included but not limited to any emails, notes, agendas,
discussions of meetings or discussions of agendas, This should include any cmails,
reccived or sent [rom personal email accounts or cell phones which discuss this official
busitiess. Please have ALL Members of Coincil, Manager Litlle, Mayor Erosenko und
membets of the commiltee altest i the compieteness of this request, Date range July 1-
July 31,2016". A thirty day extension was requested on the original five day due date,

Your request is granted in part and denicd in part. The documents are sitached to
the corresponding email but some information has been redacted in accordance with:

Section 708 (1) (6) (i), involving personul identification inforination containing
all or part of & person’s Social Security number, drives’s license nuimber; personal
fuancial information: home, ce:lular or personal (efephone mimbers; personal email
addresses; employee number or other confidentisl identification number,

You have the right to appeal the specific denial of information in writing to the
Exccutive Director, Office of Open Records, Commonwealth Keystone Building, 400
North Street, 4" Floor, tatrisburg, PA 17120,

It you choose to file an appeal you must do so within |5 business days of mailing
date of the agency’s response, as outlined in Section 1101, 1f you have furlher questions,
please fiee] free to contact me. Please be advised that this correspondence will serve o
close this record with our office as permilted by law.

Benior Cltizens Center EXHIBIT Monroeville Public Likrary
. 4000 Ciwrgwoy Camps Dl
Maproeville, TA 15140 ' Mupneatle, MA 15146
1412) 3720500

e (4320 3720168




Sincerely,

#7

Joe Sedlak

Director of Human Resources
Open Records Officer

2700 Monroeville Bivd.
Monroevilie, PA 15146
412-856-3306
sedlaj@monrocville.pa.us



pennsylvania
OFFICE OF OPEN RECORDS '
September 8, 2016
Via E-Mail only: Via E-Mail only:
John Yakim : Joe Sedlak
1033 Harvard Road Open Records Officer
Monroeville, PA 15146 Municipality of Monroeville
jyakim(@aol.com 2700 Monroeville Blvd.

Monrocville, PA  15146-2388
sedlaj@monroeville.pa.us

RE: OFFICIAL NOTICE OF APPEAL -- DOCKET #AP 2016-1516

Dcar Parties:

Please review this informution carefully as it affects your legal rights,

The Office of Open Records (“OOR”) received this appeal under the Right-to-Know Law
(“RTKL"), 65 P.8. §§ 67.101, et seq. on September 7, 2016, This letter describes the appeal
process, A binding Final Determination will be issued pursuant to the timeline required by the
RTKL. In most cases, that means within 30 calendar days,

OOR Mediation: This is 2 voluntary, informa! process to help parties reach a mutually
agreeable settlement on records disputes before the OOR. To participate in mediation, both
parties must agree in writing. If mediation is unsuccessful, both parties will be able to make
submissions to the OOR, and the OOR will have 30 calendar days from the conciusion of the
mediation process to issuc a Final Determination.

Note to Partics: Statements of fact must be supported by an affidavit or attestation
made under penalty of perjury by a person with actual knowledge, Any factual statements or
allegations submitted without an affidavit will not be considered, The agency has the burden of
proving that records are exempt from public access (see 63 P.S. § 67.708(2)(1)). To mect this
burden, the apency must provide evidence to the OOR, The law requires the agency position
to be supported by sufficient facts and citation to all relevant sections of the RTKL, case law,
and OOR Final Determinations, An affidavit or attestation is required to show that records do not
- exist, Blank sample affidavits are available on the OOR’s website,

Submissions to OOR: Boath partics may submit information and legal argument to
support their positions by 11:59:59 p.m. seven (7) business days from the date of this letter.
Submissions sent via postal mail and received after 5:00 p.m. will be treated as having been
received the next business day, The agency may assert exemptions on appeal even if it did not
asserl them when the request was denied (Levy v, Senate of Pa., 65 A.3d 361 (Pa. 2013)).

EXHIBIT

Commonwesith Keysione Bullding | 400 North Street, 4 D 717.346.9803% | F717.425.5343 | http//oprarecords.state.pa.us




Include the docket number above on all submissions related to this appeal. Also, any
information you provide to the OOR must be provided to all parties involved in this
appeal. Information shared with the OOR that is not also shared with all parties will not be
considered.

Agency Must Notify Third Parties: If records affect a legal or sceurity intcrest of an
employce of the agency; contain confidential, proprietary or trademarked records of a person or
business eatity; or are held by a contractor or vendor, the agency must netify such parties of
this appeal immediately and provide proof of thali notice to the OOR within seven (7)
business days from the date on this letter, Such notice must be made by (1) providing a copy
of all documents included with this letter; and (2) advising that interested persons may request to
participate in this appeal (see 65 P.S. § 67.1101(c}).

Commonwealth Couri has held that “the burden [is] on third-party contractors ... to
prove by a preponderance of the cvidence (hat the {requested) records are exempt.” (4dNegheny
County Dep’t of Admin. Servs. v. A Second Chance, Inc., 13 A.3d 1025, 1042 (Pa, Commw. Ct.
2011)). Fallure of a third-party contracter to participate in an appeal hefore the OOR may
be construed as a waiver of objections regarding release of the requested records.

Law Enforcement Records of Local Agencies: District Attorneys must appoint Appeals
Officers to hear appeals regarding criminal investigative records in the possession of a local law
enforcement agency. If access to records was denied in part on that basis, the Requester should
consider filing a concurrent appeal with the District Attomey of the relevant county.

If you have any questions about the appeal process, please contact the assigned Appeals
Officer {contact information is enclosed) - and be sure to provide a copy of any correspondence
to all other parties involved in this appeal.

Sincerely,

- ol
S
Enk Ameson
Executive Director

Enc.: Assigned Appeals Officer contact information
Entire appeal as filed with OOR




REQUEST TO PARTICIPATE BEFORE THE OOR

Please uccept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct (o the best of my
knowledge, information and belief. T understand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating 1o unswom falsifications to authorities.

NOTE: The requester filing the appeal with the OOR is a named pﬁrly in the proceeding and is NOT
required to complete this form,

OORDocketNo: . . Today’s date:

Name;

IF YOU ARE QRJECTING TQ THE DISCLOSURE OF YOUR HOME ADDRESS, DO NOT PROVIDE THE
OFFICE OF OPEN RECORDS WITH YOUR HOME ADDRESS. PROVIDE AN ALTERNATE ADDRESS
IF YOU DO NOT HAVE ACCESS TO E-MAIL.

Address/City/State/Zip

E-mail

Fax Number:

Namec of Requester:

Address/City/StatefZip

Telephone/Fax Number: /

E-mai}

Name of Agency:

Address/City/Siate/Zip
Telephone/Fax Number: ' o

E-mail

Record af issue:

I have a direct interest in the record(s) at issue as (check all that apply):
O An employee of the agency
[0 The owner of a record containing confidential or proprietary information or trademarked records
0 A contractor or vendor

£ Other: (attach additional pages if necessary)

I have attached a copy of all evidence and arguments ¥ wish to submit ip support of my pasition.

Respectfully submitted, o o {must be signed)

Please submit this form to the Appeals Officer assigned to the ::ﬁpeal. Remember to copy all parties on this
correspendence. The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appeal.




pennsylvania

OFFICE OF OPEN RECORDS

APPEALS OFFICER:

CONTACT INFORMATION:

PHONE:
FACSIMILE:

Preferred method of contact

and submission of information:

Benjamin Lorah, Esquire

Commonwealth of Pennsylvania
Office of Open Records
Commonwealth Kc{stone Building
400 North Street, 4" Floor
Harrisburg, PA 17120-0225

{(717) 346-9903

(717) 425-5343
BLorah@ps.gov

EMAIL

Please direct submissions and correspondence related
to this appeal to the above Appeals Officer. Please include the case
name and docket number on all submissions,

You must copy the other party on everything you submit

to the OOR.

The OOR website, http://openrecords.pa.gov, is searchable and both parties

are encouraged to review prior final determinations involving similar records
and fees that may impact this appeal.



Sostar, Janelle K

KA
From: no-reply@openrecords pa.gov
Sent: Wednesday, September 07, 2016 3;35 PM
To: jyakim@aol.com
Subject: PA Office of Open Records - Appeat Confirmation

pennsylvania

57! OFFICE OF OPEN RECORDS

|
;

N

You have filed an appeal of an agency’s response to a request for request for records under the Right-to-Know Law.

Name: John Yakim
| Address 1: 1033 Harvard Rd REGE!VED :
Address 2; SEP 04 2618 | i
City: Monroeville OFFICE OF DPEN RECORDS -
State: Pennsylvania 1
Zip: 15146 }
Phone: 412-576-3062
" Fax: 412-372-3775 |
Emaik jyvakim @aol.com o
 Agency (list): Monroeville Municipaity '
Agency Address 1; 2700 Monroeville Blvd
Agency Address 2:
Agenw City: Monroeville |
- Agency State: Pennsylvania “‘
" Agency Zip: 15146 |
Agency Phone; 412-856-1000
Agency Fax: 412-856-3366
Agency Email: sedla{@manroeville pa.ug
Records Regquested: : Home Rule Charter Committee records

Request Submitted to Agency Via:  e-mail _ E



Regquest Date! 08/01/2015

Response Date: 09/07/2016

No Response: No

Agency Open Records Officer! Joe Sedlack

Reasons for Appeal: Menroeville has a history of conducting incomplete searches. Several respondents '

indicated that no records existed yet they were reciplents of several of the
included documents. See attached additional information.

Attached a copy of my request for  Yes
records:

. Attached a copy of all responses Yes
. from the Agency regarding my

request:

Attached any letters or notices Yes
extending the Agency's time to

,; respond to my request:

Agree to permit the OOR an No
additionat 30 days to issue a final
order;

Interested In resolving this issue No
through OOR mediation:

Attachments: o RTKB-1-16 HRC July. pdf
« DOCO80B16.pdf
= Untitledl pdf
« DOCO90716 pdf
= 2pfile000.pdf

| requested the listed records from the Agency named above. By submitting this form, | am appealing the Agency's
denial, partial denial, or deemed denial because the requested records are public records in the possession, custody
or control of the Agency; the records do not qualify for any exemptions under § 708 of the RTKL, are not protected by
a privilege, and are not exempt under any federal or State law or regulation; and the request was sufficiently specific,

Commanwealth Keystone Bulding | 400 North Street, 4th Flaor | Harrisburg, PA 17120-0225 | 717.346.9903 | £ 717,425.5343 ¢
apenrecords.pa.egy .

&




Additional notes regarding RTK appeal

1 The chalrman of the committee did not respond to the inguiry.

2, Several members of Council and the Mayor did not respond to the inquiry.

3. Councilwoman Gaydos released an email that was sent to Mayor, Council and Manager Little,
Yet several of those stated that they had no responsive records.

4, Comsmittee member Ritter sent an email to the Chairman, yet there was no response from the
- chairman,
5. Manager Little indicated that the requester could get the documents from the municipal web

site. Yet, the municipal web site does not include any work documents given to the committee at the
start of each meeting, including agendas.
6. Monroeville has a histary of conducing incamplete searches.




pennsylvania

OFFICE OF QPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF :
JOHN YAKIM, :
Requester :
v. :  Docket No, AP 2016-1516
MUNICIPALITY OF MONROEVILLE, :
Respondent :

On August I, 2016, John Yakim (“Requester”), submitted a request (“Request”) to the
Municipality of Monroeviile (“Municipality™) pursuant to the Right-to-Know Law {“RTKL"), 65
P.S. §§ 67.101 et seq., seeking records related to the Municipality’s Home Rule Charter
Committee. On August 8, 2016, the Municipality invoked a thirty-day extension to respond to
the Request. See 65 P.S. § 67.902. On September 7, 2016, the Municipality partially denied the
Request, claiming that it redacted personal identification information, 65 P.S. § 67.708(b)(6),
from the requested records.

On September 7, 2016, the Requester filed an appeal with the Office of Open Records
(*O0R™), claiming that the Municipality did not conduct a good faith search for the requested
records, challenging the redactions, and stating grounds for disclosure. The OOR invited both
parties to supplement the record and directed the Municipality to notify any third parties of their
ability to participate in this appeal. See 65 P.S. § 67.1101{c). The Municipality did not make a
submission in this matter.

Section 708 of the RTKL clearly places the burden of proof on the public body to
demonstrate that a record is exempt from disclosure. 65 P.S. § 67.708(a). In the present case,
the Municipality did not provide any factual or legal support for denying access to responsive
records. Based on the Municipality’s failure to provide any evidentiary basis in support of an
exemption under the RTKL or the non-existence of responsive records, the Municipality did not
meet its burden of proof under the RTKL. See 65 P.S. § 67.305; Hodges v. Pa. Dep 't of Health,
29 A.3d 1190, 1192 (Pa. Commw. Ct. 2011).

For the foregoing reasons, Requester’s appeal is granted, and the Municipality is
required to provide all responsive records within thirty (30) days. This Final Determination is
binding on all parties. Within thirty (30) days of the mailing date of this Final Determination,
any party may appeal or petition for review to the Allegheny County Court of Common Pleas.
65 P.S. § 67.1302(a). All parties must be served with notice of the appeal. The QOR also shall

EXHIBIT

4




be served notice and have an opportunity to respond according to Section 1303 of the RTKL.,
However, as the quasi-judicial tribunal adjudlcatlng this matter, the OOR is not a proper party to
any appeal and should not be named as a party.' This Final Determination shall be placed on the
website at: http://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: October 6, 2016

/s/ Benjamin A. Lorah

APPEALS OFFICER
BENJAMIN A. LORAH, ESQ.

Sentto: John Yakim (via e-mail only);
Joe Sedlak (via e-mail only)

! Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw, Ct. 2013).



CERTIFICATE OF SERVICE

The ﬁndersigned hereby certifies that a true and correct copy of the within Petition For
Judicial Review of Final Determination of the Pennsylvania Office of Open Records was served
upon counsel/parties listed below, by First Class United States Mail, postage prepaid, this 27" day
of October, 2016, addressed as follows:

John G. Yakim

1033 Harvard Road

Monroeville, PA 15146
Pennsylvania Office of Open Records
Commonwealth Kezstone Building

400 North Street, 4™ Floor
Harrisburg, PA 17120-0225

LAW OFFICE OF ROBERT J. WRATCHER LLC

By:

Robert Wratcher




LAW OFFICE OF ROBERT J. WRATCHER LLC

Three Gateway Center
401 Liberty Avenue
Suite 1740
Pittsburgh, Pennsylvania 15222

412-918-1735 Direct : 412-904-1875
412-904-2680 fax E-Mail; pwratcheriiwralcherlaw.com

October 27, 2016

Pennsylvania Office of Open Records
Commonwealth Keystone Building
400 North Street, 4™ Floor
Harrisburg, Pennsylvania 17120-0225 e

5 g g e
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RE: PA Office of Open Records - Case No, 2016-1516
Court of Common Pleas of Allegheny County
No. SA 16-000825
Dear Mr. Sir/Madam:

Enclosed please find a Petition For Judicial Review of Final Determination of the
Pennsylvania Office of Open Records in the above-captioned matter, the original of which has
been filed with the Allegheny County Department of Court Records.

Please feel free to contact me if you have any questions.

Sincerely,

LAW OFFICE OF ROBERT J. WRATCHER LLC

By: Robepf]. Wratcher




