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IN THE NORTHAMPTON COUNTY COURT OF COMMON PLEAS

HELLERTOWN AREA LIBRARY "
ASSOCIATION : .7 3 b
Petitioner, ; CASEN0L-48-CV-2023-
V. :
STATUTORY APPEAL
SUSAN LONGNAKER
Respondent.
ORDER
AND NOW, this day of , 2023, upon review of the

Petition for Review, and any response thereto, it is hereby ORDERED and DECREED that the
Appeal is GRANTED and the January 6, 2023 Final Determination of the Office of Open

Records is REVERSED.

SO ORDERED




COPY

IN THE NORTHAMPTON COUNTY COURT OF COMMON PLEAS

HELLERTOWN AREA LIBRARY
ASSOCIATION :
Petitioner, : CASE NO.: C-48-CV\/-2023- ;75 4:,
V.
SUSAN LONGNAKER
Respondent.

APPEAL OF AND PETITION FOR REVIEW OF HELLERTOWN AREA
LIBRARY ASSOCIATION OF THE FINAL DETERMINATION,
DATED JANUARY 6, 2023, OF THE PENNSYLVANIA OFFICE OF OPEN RECORDS
AT OOR DKT. AP 2022-2541

AND NOW comes Petitioner, Hellertown Area Library Association, by and through its
counsel, Connor, Weber & Oberlies, and files this Petition for Review and Appeal of the Pennsylvania
Office of Open Records’ Final Determination, dated January 6, 2023, pursuant to 65 P.S. §67.1302
and 1 Pa. Code §35.241, and avers as follows:

L. JURISDICTION S 2 =

p r
¢ _— [
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1. Appellant/Petitioner, Hellertown Area Library Associaﬁén;‘; tirrigly ap-_:_éals the

L9 '

January 6, 2023 decision of the Office of Open Records pursuant to 65 P.S. §6']1302 I. ‘
II.  PARTIES ; , J

2 Appellant, Hellertown Area Library Association, is a pubiic llblt’:ll’é( and non-profit
entity organized and existing under the laws of the Commonwealth of Pennsylvania with a business
address of 404 Constitute Avenue, Hellertown, Pennsylvania 18055.

3. Appellee, Susan Longnacker, upon information and belief, is a paralegal, who had

filed a request under the Pennsylvania Right to Know Law (“RTKL”), 65 P.S. §§67.101 et. seq.,

which is, along with the January 6, 2023 decision of the OOR, is the subject matter of this statutory



appeal. (A true and correct copy of the January 6, 2023 decision of the OOR is attached hereto as
Exhibit “A”.)
III.  SCOPE AND STANDARD OF REVIEW

4. This Petition for Review is being filed pursuant to Section 1302(a) of the RTKL, 65
P.S. §67.1302(a).

5. Section 1302 of the RTKL Provides as follows:

() General rule — Within 30 days of the mailing date of the final
determination of the appeals officer relating to a decision of a local
agency issued under section 1101(b) or of the date a request for access
is deemed denied, a requestor or local agency may file a petition for
review or other document as required by rule of court with the court
of common please for the county where the local agency is located.
The decision of the court shall contain findings of fact and conclusions
of law based upon the evidence as a whole. The decision shall clearly
and concisely explain the rationale for the decision.

(b) Stay — A petition for review under this section shall stay the release
of documents until a decision under subsection (a) is issued.

65 P.S. §67.1302.
6. Appeals from decisions of the Office of Open Recoids are reviewed de nove by the

appropriate Court. Bowling v. OOR, 75 A.3d 476-77 (Pa. 2013).

7. The reviewing Court’s scope of review is broad and plenary, and it may consider
evidence in addition to the administrative record as it deems necessary. Id.

8. In the present matter, because the QOOR failed to conduct any substantive review,
conduct any additional fact finding and did not engage in an evidentiary hearing and reached a

decision inapposite to the RTKL, Petitioner requests a full evidentiary hearing in this matter.




IV. PROCEDURAL POSTURE

9. In the present matter, the OOR failed to gather any evidence or conduct any
substantive review or hearing and reached a decision inapposite fo the RTKL. Petitioner requests
a full evidentiary hearing in this matter.

10.  Hellertown Area Library is a non-profit organization organized as a non-profit
public library under the Laws of the Commonwealth of Pennsylvania and the Pennsylvania
Library Code, 24 Pa. C.S.A. §93, and provides library services to the residents of the Borough of
Hellertown and the Township of Lower Saucon. (See Affidavit of Ken Solt; a true and correct
copy of which is attached hereto as Exhibit “B”.)

V. BACKGROUND

11.  Hellertown Area Library has a business address of 409 Conétitution Avenue,
Hellertown, PA 18055.

12.  This action involves a Right to Know request by Requester, Susan Longnacker,
secking a litany of business and financial records of Hellertown Area Library.

13. On October 17, 2022, Requester, Susan Longnacker, through her counsel, Eckert
Seamans, sent, via email to Appellee, Hellertown Area Library Association, 22 Requests for
records seeking the following information:

1. All communications - including but not limited to emails, letters,

text messages, voicemails and memos ~ from January 1, 2020, through

the present date regarding Lower Saucon Township residents' use of the

Hellertown Library.

2. All communications - including but not limited to emails, lefters,

text messages, voicemails and memorandums - between Hellertown

Library and the Office of Commonwealth Libraries ("OCL") from

January 1, 2020, through the present date pertaining to the use of the
Hellertown Library by Lower Saucon Township residents.




3. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and OCL from January 1, 2020, through the present date
pertaining to the use of the Hellertown Library by Lower Saucon
Township residents.

4, All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and Hellertown Library from January 1, 2020, through the
present date pertaining to the use of the Hellertown Library by Lower
Saucon Township residents.

5. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and OCIL from January 1, 2020, through the present date
pertaining to any dispute between Hellertown Borough and Lower
Saucon Township regarding the Hellertown Library.

6. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Library and OCL from January I, 2020, through the present date
pertaining to any dispute between Hellertown Borough and Lower
Saucon Township regarding the Hellertown Library.

7. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and Hellertown Library from Januvary 1, 2020, through the
present date pertaining to any dispute between Hellertown Borough and
Lower Saucon Township regarding the Hellertown Library.

8. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Library and OCL from January 1, 2020, through the present date
pertaining to the management of the Hellertown Library.

0. All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and OCL from January 1, 2020, through the present date
pertaining to the management of the Hellertown Library.

10.  All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and Hellertown Library from January 1, 2020, through the
present date pertaining to the management of the Hellertown Library.




11.  All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Library and OCL from January 1, 2020, through the present date
pertaining to the funding of the Hellertown Library.

12.  All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and OCL from January I, 2020, through the present date
pertaining to the funding of the Hellertown Library.

13.  All communications- including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and Hellertown Library from January 1, 2020, through the
present date pertaining to the funding of the Hellertown Library.

14.  All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between IHellertown
Library and OCL from January I, 2020, through the present date
pertaining to the Hellertown Library's service area.

15.  All communications - including but not limited to emails, letters,
text messages, voicemails and memorandums - between Hellertown
Borough and OCL from January 1, 2020, through the present date
pertaining to the Hellertown Library's service area.

16.  All conumunications - including but not limited to emails, letters, text
messages, voicemails and memorandums - between Hellertown Borough
and Hellertown Library from January 1, 2020, through the present date
pertaining to the Hellertown Library's service area.

17.  All internal communications pertaining to any dispute between
Heliertown Borough and Lower Saucon Township from January 1, 2020,
through the present date.

18.  Allinternal communications pertaining to the funding of Hellertown
Library from January 1, 2020, through the present date.

19.  All internal communications pertaining fo the service area of the
Hellertown Library from January 1, 2020, through the present date.

20.  All memorandum, repotts, files, ete. pertaining to the use of the
Hellertown Library by Lower Saucon Township residents from January 1,
2020, through the present date.

21.  All memorandum, reports, files, etc. pertaining to the funding of the
Hellertown Library from January 1, 2020, through the present date.




22.  All memorandum, reports, files, etc. pertaining to the service area of
the Hellertown Library from January 1, 2020, through the present date.

(See October 17, 2022 Letter of Requester Longnacker; a true and cotrect copy of which is
attached hereto as Exhibit “C”.)

14.  Hellertown Area Library did not respond to these onerous and unduly
burdensome requests given that the Library is not a local agency under the Right to Know Law.

1S.  Appellee, Susan Longnacker, through her counsel, then filed an appeal with the
OOR on November 7, 2022.

16.  Pennsylvania’s Right to Know Law (“RTKL”), 65 P.S. §67.101 ef. seq., however,
never contemplated application to the independent, nonprofit, libraries like Hellertown Area
Library.

17.  Requester’s Right to Know request was reviewed by the Pennsylvania Office of
Open Records (“OOR™), which issued a Determination, on November 10, 2022, dismissing
Requester, Susan Longnacker’s request,

18. On November 23, 2022, Requester Longnacker filed a Petition for
Reconsideration seeking the QOR to reopen the record to permit the submission of evidence as
to whether the Library is an agency under the RTKL..

19.  The OOR vacated its ruling of November 10, 2022 and then issued a Final
Determination on January 6, 2023.

20.  The OOR abused its discretion and erred both factually and on the law in granting
the appeal of the Requester without developing a factual record and in the finding that the

Hellertown Area Library Association is a local agency under the RTKL.




VI. ORDERIN QUESTION

21. On January 6, 2022, without conducting an evidentiary hearing, the OOR stated
as follows: “For the foregoing reasons, the appeal is granted and the Library is required to
provide responsive records within thirty days.” (See January 6, 2022 Final Determination; a true
and correct copy is attached hereto as Exhibit “A”)(emphasis in original).

22.  The OOR also proved the parties with the right to appeal to the Northampton
County Court of Common Pleas pursuant to 65 P.S. §67.1302(a). (Id.)
VII. ARGUMENT/REASONS FOR APPEAL

23.  Hellertown Area Library is not an agency under Pennsylvania’s Right to Know
Law and does not have public records subject to disclosure under the Right to Know Law.

24.  Pennsylvania’s Right to Know Law (“RTKL”) sets forth the framework for
accessing public records in Pennsylvania. See 65 P.S. §67.101, et. seq.

25. The RTKL, which became effective on January 1, 2009, replaced Pennsylvania’s
prior public records access statute known as the Right to Know Act.

26.  The RTKL, as compared to the Right to Know Act, “provided for significantly

broadened access to public records.” Bowling v. Office of Open Records, 75 A.3d 453, 457 (Pa.

2013).
27.  The purpose of the RTKL is “to promote access to official government
information in order to prohibit secrecy, to scrutinize public official’s actions and to make

them accountable for their actions.” Bowling v. Office of Open Records, 990 A.2d 813 (Pa.

Cmwith. 2010), appeal granted, 15 A.3d 427 (Pa. 2011){emphasis added).




28.  Under the RTKL, “agency records are presumed to be public records, accessible
for inspection and copying by anyone requesting them, and must be made available to a
requestor unless they fall within specific, enumerated exceptions or are privileged.” Bowling, 75
A.3d at 457, see also 65 P.S. §67.305.

29.  Before determining whether a specific, enumerated exception or privilege applies
to a record, the preliminary threshold question that must first be determined is whether the

information requested constitutes a “public record”. Office of Governor v. Bari, 20 A.3d 634,

640 (Pa. Cmwlth. 2011). “The burden of proving that a requested piece of information is a
‘public record” lies with the requestor.” Id.

30.  The RTKL defines a “public record” in pertinent part, as a “record ... of a
Commonwealth or local agency.” See 65 P.S. §67.102 (emphasis added). The Right to Know
Law defines “agency” as a “Commonwealth agency, a local agency, a judicial agency or a
legislative agency.” See 65 P.S. §67.102. Hellertown Area Library is not a Commonwealth,
judicial or legislative agency.

31.  Inaddition, Hellertown Area Library is not a “local agency” under the Right to
Know Law. Section 102 of the RTKL defines “local agency” as follows:

(1) Any political subdivision, intermediate unit, charter school,
cyber charter school or public trade or vocational school.

(2) Any local, intergovernmental, regional or municipal
agency, authority, council, board, commission or similar
governmental entity.
See 65 P.S. §67.102.
32.  The “agency” definition under the RTKI. does not expressly include nonprofit

public libraries like Hellertown Area Library which is neither a political subdivision,

intermediate unit, charter school nor public trade or vocational school.




33. Further, Hellertown Area Library is not a local, intexgovernmental, regional or
municipal agency, authority, council, board or commission or other similar governmental entity.
To the contrary, Hellertown Area Library is a non-profit library.

34. A thorough review of the definitions of each of the four types of agencies further
confirms that a nonprofit public library like Hellertown Area Library was never intended to be an
“agency” whose records are subject to the RTKL.

35.  Thus, both a strict construction and an interpretation of the RTKL require a
finding that the RTKL does not apply to nonprofit public libraries like Hellertown Area Library.

36.  The OOR has repeatedly and consistently held that public libraries are not an
“agency” within the meaning of the RTKL and are, therefore, exempt from it. See Walsh v,

Carnegie Library, OOR Dkt. AP 2009-1150, 2010 WL 2128741 (Pa. Off. Open Rec. 2010);

MacNeil v. Sharon Hill Borough Library, OOR Dkt. AP 2021-1015, 2021 WL 3710409 (Pa. Off.

Open Rec. 2021); Boyer v. Wyoming Free Library, OOR Dkt. AP 2018-1276, 2018 WL

4404635 (Pa. Off. Open Rec. 2018); Mabon v. Plymouth Public Library, OOR Dki. AP 2015-

1045, 2015 WL 4910213 (Pa. Off. Open Rec. 2015); Wolf v. Lancaster Public Library, OOR

Dkt. AP 2011-1587, 2011 PA O.0.R.D. LEXIS 1325; Donahue v. Hazleton Public Library, OOR

Dkt, AP 2010-0414, 2010 WL 2801315 (Pa. Off. Open Rec. 2010).

37. In Walsh v. Carnegie Library, OOR Dkt. AP 2009-1150, 2010 PA O.OR.D.

LEXIS 111, the OOR considered whether the Carnegie Library (“Carnegie”) was a “similar
government entity,” and, thus, a “local agency” subject to the RTKL.
38.  In concluding that Carnegie was not a local agency subject to the RTKL, the OOR

considered a number of factors, including whether the evidence showed control of Carnegie by




any governmental entity and whether Carnegie's assets or operations were managed by any
governmental entity.

39,  Finally, the OOR found that the mere acceptance of governmental funding alone
did not convert an otherwise private entity into a public entity for purposes of the RTKL. Thus,
the OOR concluded that Carnegie was not a local agency subject to the RTKL. See ld.

40. In fact, the Borough of Hellertown does not approve the Library’s Budget. (See
Affidavit of Borough Manager, Cathy Hartranft; a true and correct copy of which is attached
hereto as Exhibit “D™.)

41.  The Library first approves its budget and then submits it to the Borough on a
yeatly basis along with the Library’s funding request. The Library’s budget allows the Borough
to determine the yearly operating costs that the Borough will contribute to the Library as patty of
approving the Borough’s overall budget. The Library’s expenditures must be included as a line
item in the Borough’s own budget. (See Exhibit “D”, Hartranft Affidavit.)

42.  The Borough makes no decisions about the operations of the Library or how the
monetary funds are to be allocated within the Library’s budget. (See Id.)

43, The Brough also does not control the Library’s expenditures of funds. (Id.)

44.  The Borough is not involved in either the implementation of or the managing of
the services that the Library offers to the public. (Id.) Further, the Borough is not involved in
the development of the programs or in the scheduling of the Library’s activities. (Id.)

45.  The Library’s independence is further underscored as the Borough does not hire
any of the Library’s employees. (Id.) The Library makes its own hiring decisions. In addition,

the Library has its own independent legal counsel — not appointed or assigned by the Borough.

(Id.)
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46.  The Borough of Hellertown and the Hellertown Area Library entered into an
Agreement wherein the Library agreed to “make library services available to all residents of the
Borough of Hellertown without regard to increases or decreases in population.” (See February 1,
2022 Library Services Agreement, p. 3; a true and correct copy is attached hereto as Exhibit
“B»)

47.  Asnoted, the Borough of Hellertown does not control the day-to-day services of
the Library. In fact, the Office of Commonwealth Libraries has more control over what services
the Library provides and to whom those services are provided.

48.  Although the Agreement provides that the Borough of Hellertown has the ability
to appoint a majority of the Library Board of Directors, there is nothing in the Agreement to
suggest that the Borough of Hellertown would exercise direct control over the operations of
Library through the Board of Directors. In fact, once appointed, the Library board members
cannot be removed by the Borough; only the Library can remove a member of the Board of
Directors. (See Exhibit “D”, Hartranft Affidavit.)

49,  The Library Board of Directors always have been independent and have not been
influenced by the Borough Council. (See Exhibit “B”, Affidavit of Ken Solt.)

50.  The Board of Directors for the Library consists of 7 individuals. Two (2) of the
members are residents of Saucon Valley School District (encompassing Hellertown Borough and
Lower Saucon Township) who are chosen and appointed solely by the Library Board. (See Id.)
The other five (5) members are residents of Hellertown Borough. (Id.) As part of these 3
members, Hellertown Borough selects one member of Borough Council to serve on the Library

Board of Directors and to act as a liaison between the Borough and the Library. (Id.)

11




51.  The remaining four (4) members of the Board of Directors serving as Hellertown
Borough Residents have always been of the Library Board’s choosing which are then confirmed
by Borough Council. (Id.)

52.  With the exception of the member of Borough Council, the Board of Directors
interviews and selects all of the members of the Board, not Borough Council. (Id.)

53.  Presently, there are two (2) Council members of the Borough of Hellertown on
the Library Board of Directors. This second Council member had been a member of the Library
Board of Directors prior to being elected to Borough Council.

54.  Asindicated in the Library’s By-Laws, which were specifically drafted in
response to this situation, this individual has been allowed to complete his term on the Board and
is stepping down from his position as member of the Board of Directors in January 2023. (1d.)

Accordingly, under the factors enunciated by the OOR in Walsh v. Carnegie Library, there is no

control by the Borough over the Library.
55.  The Library’s By-Laws provide as follows as to the powers and duties of the
Library’s Board of Directors (as opposed to the Hellertown Borough Council):
Atticle 4 B:
B. Duties of the Board
1. Determines all policies for the Hellertown Area Library.

2. Approves the budget.

3. Authorizes capital expenditures.
4, Approves all contracts.
5. Reviews and approves all work of committees.

12




6. Evaluates all potential Board members; and nominates and
approves Board members to be appointed by the Board of
Directors.

7. Reviews and accepts the annual audit and selects the
auditor from time to time.

8. Files required reports, including but not limited to tax
reports, to the local, State, and Federal

(See Hellertown Area Library Association By-Laws, a true and correct copy of which is
attached hereto as Exhibit “I".)

56.  These duties and responsibilities of the Library’s Board of Directors further
underscores the independent nature of the Library. As such, the Library cannot be construed as
an “agency” under the Right to Know Law.

57.  Although the By-Lays are approved by the Borough, the Borough has not input in
the creation or drafting of them and the Borough only approved of the By-Laws after the
Library’s Board first approves of them. (See Exhibit “D”, Hartranft Affidavit.)

58.  In addition, even though the Borough provides financial support to the Library,
the mere acceptance of governmental funding alone does not convert the Library into a “local

agency” for purposes of the RTKL. See Walsh, supra. Further, all assets of the Library are

solely owned by the Library itself and controlled by the Library Board.
59.  The extent of the Borough of Hellertown’s involvement is as follows:

a month payment to [the Library] to assist it with its operational
[sic] costs; cutting the grass for the Library in the spring and
summer; and during the Borough budget season, holding one
meeting the a [Library] representative to review the {Library]
budge to assist the Borough in determining how much it can
allocate to [the Library] to assist [the Library] with its operation
cost for the next year.

(See Exhibit “D”; Hartranft Affidavit.)
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60.  Further, requiring nonprofit libraries like Hellertown Area Library to comply with
RTKL requests will create a significant administrative burden, including time, costs and/or
attorney’s fees, to libraries that already are struggling with financial burdens.

61.  These administrative and financial burdens placed upon libraries like Hellertown
Area Library will likely result in the dissolution of many nongovernmental nonprofits that
provide our communities with critical services.

62.  To further underscore the independence of the Library from any municipality
control, the current Director of the Library, Noelle Kramer, replaced the prior Director who had
retired three yeats ago,

63.  Hellertown Borough had no knowledge or input of that decision. As a result,
Hellertown Borough Council had not input into the hiring of the Director who is responsible for
controlling the day-to-day operations of the Library.

64.  On the same day that the OOR rendered its Final Determination in this matter, the
OOR decided another matter reaching the exact opposite outcome. Specifically, in Jordan

Vyonder v. Bucks County Free Library, Docket No. AP 2022-2757, the OOR determined that

“based on the evidence submitted, the Library has established that, while its Board members are
appointed by the County Commissioners, as required by the Public Library Cede, the Library
itself is not under government control as the day to day activities, governance and administration
of the Library is controlled by the Board members, without County oversite.” Id. atp. 5. (A true

and correct copy of the Vyonder v. Bucks County Free Library decision is attached hereto as

Exhibit “G”.)
65.  In Vyonder, the OOR also noted that the Bucks County Free Library prepared its

own budget and was responsible for its own yearly audit which it forwarded to the County.

14




VIII. CONCLUSION

66.  Yor the reasons set forth above, Petitioner/Appellant requests that this Honorable
Court vacate the January 6, 2023 Final Determination of the Office of Open Records in this
matter and re-open the record for development of the factual records and for a hearing on the
issues.

67.  Because independent, nongovernmental nonprofit libraries, like Hellertown Area
Library, were never intended to be “agencies” under the RTKL, it is respectfully submitted that
this Court vacate and reverse the January 6, 2023 Final Determination of the Office of Open

Records and find in favor of Hellertown Area Library.

CONNOR, WEBER & OBERLIES

-

Date: February 6, 2023 By: : Z\“w‘““‘-‘ﬁ”“‘"’“M-?l&,"

_JASON G. BATES, ESQUIRE

¢ Attorney Identification No. 79202
171 West Lancaster Avenue, Suite 100
Paoli, Pennsylvania 19301
(610) 640-2800

ibates(@ewolaw.com

Attorney for Petitioner/Appellant,
Hellertown Area Library Association
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EXHIBIT “A”




pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF

SUSAN LONGNAKER,
Requester

V. ¢ Docket No: AP 2022-2541

HELLERTOWN AREA LIBRARY
ASSOCIATION,
Respondent

FACTUAL BACKGROUND
On October 17, 2022, Susan Longnaker (“Requester”) submitted a request (“Request”) to
the Hellertown Area Library Association (“Library”) pursuant to the Righi-to-Know Law
(“RTKL™), 65 P.S. §§ 67.101 ef seq., seeking:

1. All communications — including but not limited to emails, letters, text messages,
voicemails and memos — from January 1, 2020, through the present date
regarding Lower Saucon Township residents’ use of the Hellertown Library.

2. All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Library and the Office of
Commonwealth Libraries (“OCL”) from January 1, 2020, through the present
date pertaining to the use of the Hellertown Library by Lower Saucon Township
residents.

3. All communications —including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and OCL from
January 1, 2020, through the present date pertaining to the use of the Hellertown
Library by Lower Saucon Township residents.




10.

11

12.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and Hellertown
Library from January 1, 2020, through the present date pertaining to the use of
the Hellertown Library by Lower Saucon Township residents.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and OCL from
January 1, 2020, through the present date pertaining to any dispute between
Hellertown Borough and Lower Saucon Township regarding the Hellertown
Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums - between Hellertown Library and OCL from
January 1, 2020, through the present date pertaining to any dispute between
Hellertown Borough and Lower Saucon Township regarding the Hellertown
Library.

All communications — including but not limited to emails, lefters, text messages,
voicemails and memorandums — between Hellertown Borough and Hellertown
Library from January 1, 2020, through the present date pertaining to any dispute
between Hellertown Borough and Lower Saucon Township regarding the
Hellertown Library.

All communications - including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Library and OCL from
January 1, 2020, through the present date pertaining to the management of the
Hellertown Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and OCL from
January 1, 2020, through the present date pertaining to the management of the
Hellertown Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and Hellertown
Library from January 1, 2020, through the present date pertaining to the
management of the Hellertown Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Library and OCL from
January 1, 2020, through the present date pertaining to the funding of the
Hellertown Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and OCL from




13.

14.

15.

16.

17.

18.

I9.

20.

21.

22.

January 1, 2020, through the present date pertaining to the funding of the
Hellertown Library.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and Hellertown
Library from January 1, 2020, through the present date pertaining to the funding
of the Hellertown Library.

All communications - including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Library and OCL from
January 1, 2020, through the present date pertaining to the Hellertown Library’s
service area.,

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and OCL from
January 1, 2020, through the present date pertaining to the Hellertown Library’s
service area.

All communications — including but not limited to emails, letters, text messages,
voicemails and memorandums — between Hellertown Borough and Hellertown
Library from January 1, 2020, through the present date pertaining to the
Hellertown Library’s service area.

All internal communications pertaining to any dispute between Hellertown
Borough and Lower Saucon Township from January 1, 2020, through the
present date.

All internal communications pertaining to the funding of Hellertown Library
from January 1, 2020, through the present date.

All internal communications pertaining to the service area of the Hellertown
Library from January 1, 2020, through the present date.

All memorandum, reports, files, etc. pertaining to the use of the Hellertown
Library by Lower Saucon Township residents from January 1, 2020, through
the present date.

All memorandum, reports, files, etc. pertaining to the funding of the Hellertown
Library from January 1, 2020, through the present date.

All memorandum, reports, files, etc. pertaining to the service area of the
Hellertown Library from January 1, 2020, through the present date.




The Library did not respond within five business days of receiving the Request, and the Request
was therefore, deemed denied. See 65 P.S, § 67.901.
On November 7, 2022, the Requester appealed to the Office of Open Records (“OOR”),

stating grounds for disclosure.!

The OOR invited both parties to supplement the record and
directed the Library to notify any thivd parties of their ability to participate in this appeal. 65 P.S.
§ 67.1101(c).

On December 16, 2022, the Requester submitted a position statement, reiterating its
argument that the Library is an agency under the RTKL, as well as copies of meeting minutes,
cortespondence from the Pennsylvania Department of Education, and Library Services
Agreements between the Library and Hellertown Borough (the “2022 Agreement™) and the
Library, Hellertown Borough and Lower Saucon Township (the “2016 Agreement”). In support
of her position, the Requester submitted the statement, made subject to the penalties of 18 Pa.C.S.
§ 4904 relating to unsworn falsifications to authorities, of B. Lincoln Treadwell, Jr., Esq., the
Solicitor for Lower Saucon Township.

On the same day, the Library submitted a position statement, the contents of which were
verified, subject to the penalties of 18 Pa.C.S. § 4904, by Jason Bates, Esq., legal counsel for the

Library. The Library also submitted a statement, made subject to the penalties of 18 Pa.C.S. §

4904, from Ken Solt, the President of the Library’s Board of Directors, as well as a copy of the

! The Requester granted the OOR a 30-day extension fo issue a final determination. See 65 P.5. § 67.1101(b)(1)
(“Unless the requester agrees otherwise, the appeals officer shall make a final determination which shall be mailed to
the requester and the agency within 30 days of receipt of the appeal filed under subsection (a).”}. Furthermore, on
November 10, 2022, the QOR dismissed the insiant appezal, concluding that the Library was not an agency under the
RTKL. On November 23, 2022, the Requester filed a Petition for Reconsideration, asking the OOR to reopen the
record to permit the submission of evidence proving the Library is, in fact, an agency. By Order dated November 30,
2022, to ensure the parties had a meaningful opportunity to present arguments, the OOR vacated the original final
determination and established case deadlines.




2022 Agreement and various organizational documents concerning the Library’s Board of
Directors, including by-laws and a list of Board Directors.
LEGAL ANALYSIS

Records in the possession of local agencies agency are presumed to be public, unless
exempt under the RTKL or other law or protected by a privilege, judicial order or decree. See 65
P.S. § 67.305. Local agencies are required to demonstrate, “by a preponderance of the evidence,”
that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence
has been defined as “such proof as leads the fact-finder ... to find that the existence of a contested
fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,
439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemmation
Approval Bd., 5 A.3d 821, 827 (Pa. Commw, Ct, 2010)).

The sole issue before the OOR is whether the Library falls within the definition of a local
agency under the RTKL,, which defines “local agency” as:

(1) Any political subdivision, intermediate unit, charter school, cyber charter
school or public trade or vocational school.

(2) Any local, intergovernmental, regional or municipal agency, authority, council,
board, commission or similar governmental entity.

65 P.S. § 67.102, As the Library notes in its position statement, the OOR has, on numerous
occasions, found public libraries to fall outside the definition of an agency under the RKTL. See,
e.g., Mahon v. Plymouth Public Library, OOR Dkt. AP 2015-1045, 2015 PA O.0.R.D. LEXIS
1094, Hanover Twp. Board of Supervisors v. Bethlehem Area Public Library, OOR Dkt. AP 2012-
2053, 2012 PA O.OR.D. LEXIS 1477; Wolf v. Lancaster Public Library, OOR Dkt. AP 2010-

0414, 2010 PA O.0.R.D. LEXIS 381.




In Pysher v, Clinton Twp. Volunteer Fire Co., the Commonwealth Court provided guidance
as to the types of information needed to determine whether an agency—in that case, a volunteer
fire department—constitutes a local agency subject to the RTKL. 209 A.3d 1116 (Pa. Commw.
Ct. 2019); see also Bohman v. Clinton Twp. Volunteer Fire Co., 212 A.3d 145 (Pa. Commw. Ct,
2019). The Court set forth several factors to be considered when assessing whether an organization
is considered a “similar governmental entity,” including the degree of governmental control, the
nature of the organization’s functions, and financial control. Pysher, 209 A3d at 1123 (citing
Appeal of Hadley, 83 A.3d 1101, 1108 (Pa. Commw. Ct. 2014)). The Court explained that, with
respect to the first factor, the factfinder must review the “organizational structure, pusrposes,
powers, duties and fiscal affairs” of the organization, noting that “cooperation with the government
is insufficient to establish control.” Id. Regarding the second factor, the Court held that “{t]he
function an entity performs weighs heavily in a local agency assessment. The function must be
governmental, but it need not be ... essential”; rather, “the function must be a substantial facet of
a government activity.” Id. (quoting Hadley, 83 A.3d at 1109). Finally, with respect to financial
control, the Court noted that the less government financing, the less likely it was that there was
governmental control. Id

As a preliminary matter, there appears to be no dispute that the nature of the function at
issue in this appeal—the provision of library services—constitutes “a substantial facet of
government activity,” particularly where the Library meets the definition of a public library under
the Pennsylvania Library Code of 2012 (“Library Code”), 24 P.S. §§ 9301 e seq., and, as noted in
the Solt statement, was organized as a “non-profit public library under the Laws of the
Commonwealth of Pennsylvania and the Pennsyivania Library Code” and makes “library services

available to all residents of the Borough of Hellertown....” See aiso 22 Pa. Code § 141.21




(providing that local libraries “shall be an integral part of general local government”). Instead, the
Library focuses on whether the Borough exercises financial and governmental control over the
Library.

Regarding financial control, the Solt statement? affirms as follows:

All of the assets of the [Library] are solely owned by the Library itself and are not
controlled by Borough Council.

The Board of Directors creates a budget which is provided to the ... Borough

Manager to share with Borough Council. Neither Borough Council nor the

Borough Manager have ever provided for or have been ask{ed] for input.
Solt Statement, Y 10-11. Furthermore, in its position statement, the Library argues that, even
though the Borough provides financial support to the Library, “the mere acceptance of
governmental funding alone does not convert the Library into a ‘local agency” for purposes of the
RTKL.” To do so, the Library contends, “will create a significant administrative burden, including
time, costs and/or attorney’s fees, to libraries that already are struggling with financial burdens”
and would “likely result in the dissofution of many nongovernmental nonprofits that provide our
communities with critical services.”

While we agree that the receipt of government funding does not automatically transform a
non-profit public library into a local agency under the RTKL, see Pysher, 209 A.3d at 1123 (“...the
less government financing, the less likely it was that there was government control™); see also
Mooneyv. Bd. of Trs. of Temple Univ., 292 A.2d 395, 399 (Pa. 1972), the 2022 Agreement, which
became effective on February 1, 2022, establishes that “[t}he Borough shall pay to the Library a

yeatly sum to cover the operating costs of the Library” and, “[i]n 2022, ... a one-time supplemental

emergency appropriation of $75,000 ... to be utilized for Library operating expenses at the

2 Under the RTKL, a statement made under the penaity of perjury is competent evidence to sustain an agency’s burden
of proof. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa. Commw, Ct, 2011); Moore v. Office of
Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010).
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discretion of the Library Board of Directors.” 2022 Agreement, § 4A-B. The 2022 Agreement
further reads that this yearly operating amount is “subject to the presentation of a library budget to
the Borough Council, and an approval of the operating costs for each subsequent year by that
Council.” 2022 Agreement, Y 4A (emphasis added). Finally, the Library is obligated to meet with
the Borough Manager in preparing the budget “to discuss funding and operational costs,” and the
Borough has the right to inspect the Library’s financial books and records and, once every two
years, may “conduct its own independent audit of review of the Library’s financial books and
records.” 2022 Agreement, Y§ 6-7.

With respect to governmental control, the 2022 Agreement provides that the Borough has
the power to appoint a majority of the Library’s Board of Directors and that “Library Board shall
have the power to plan for, implement, and manage all library services, programs and activities in
accordance with its By-Laws, rules and regulations.” 2022 Agreement {{5A-B. Notably,
however, the Library’s amended By-Laws may only be adopted by the Library Board “with the
approval of Hellertown Borough” and “no amendments may be made to the powers granted to the
Borough in the By-Laws to appoint Board members as provided in the By-Laws without the prior
approval of the Borough.” 2022 Agreement, J5B. The amended By-Laws, which were adopted
on March 22, 2022, provide that five of the seven Board members must be appointed by the
Hellertown Borough Council® and at least one of the Borough’s appointments must serve on the
Hellertown Borough Council.* Hellertown Library Association By-Laws, Article IV, Section A,

Subsections | and 2.

3 The Public Library Code provides that “[t]he municipal officers of the municipality in which the local library is
established shall appoint any members of the board and fill any vacancies on the board....” 24 Pa.C.S. § 9318(b){1).
4 In his statement, Mr. Solt explains that there are presently two members of the Hellertown Borough Council serving
on the Library Board of Directors. Soltf Statement, 7.




The Library argues that the Borough does not have control over the day-to-day services of
the Library and that “there is nothing in the Agreement to suggest that the Borough ... would
exercise direct control over the operations of the Library through the Board of Directors.” While
this may be true, the fact remains that the 2022 Agreement and the amended Library By-Laws
permit the Borough to exercise financial and governmental control over the Library. The Borough,
which is contractually obligated to cover the annual operating costs of the Library, must be
consulted on® and presented with the Library’s annual budget and must approve the Library’s
yearly operating expenses. The Borough is also granted the anthority to appoint a majority of the
Library’s Board of Directors, to include at least one of its own Council members, and approve the
amendment of the Library’s By-Laws as it pertains to the appointment of more than two-thirds of
the Library’s Board of Directors. Cf. Appeal of Hadley, supra (concluding that a business, industry
and tourism alliance was not a “similar governmental entity” where there was no governmental
control over the alliance’s operations, including its organizational structure, purposes, powers,
duties and fiscal affairs and the government’s financing of the alliance was “proportionally
small™); Phila. Indus. Dev. Corp. v. Ali, 2011 Pa. Commmw. Unpub. LEXIS 317 (Pa. Commw. Ct.
2011) (holding that the PIDC was not a “similar governmental entity” where, among other things,
it was not created by a political subdivision pursuant to a specific statutory power, its members
were not appointed exclusively by the governing body of a political subdivision, it did not require
the delegation of authority from a political subdivision to perform its function).® Accordingly, the
Library meets the definition of a “similar governmental entity” and is, therefore, a local agency

under the RTKI..

% The Library’s Director is obligated to meet with the Borough Manager “to discuss funding and operational costs” on
an annual basis. '
§ An unveported opinion of the Commonwealth Court may be cited for its persuasive value. 210 Pa. Code § 69.414.
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Furthermore, because the Library has neither raised nor supported with evidence any
additional grounds for withholding the requested records, it has failed to meet its burden of proof

under the RTKL. See 65 P.S. § 67.305; 65 P.S. § 67.708(a).

CONCLUSION

For the foregoing reasons, the appeal is granted, and the Library is required to provide all

responsive records within thirty days. This Final Determination is binding on all parties. Within
thirty days of the mailing date of this Final Determination, any party may appeal to the
Northampton County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served
with notice of the appeal. The OOR also shall be served notice and have an opportunity to respond
as per Section 1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal
adjudicating this matter, the OOR is not a proper party to any appeal and should not be named as
a party.”  This Final Determination shall be placed on the OOR website at:

http://openrecords.pa.cov.

FINAL DETERMINATION ISSUED AND MAILED: 6 January 2023

/s/ Joshua T. Young

JOSHUA T. YOUNG

DEPUTY CHIEF COUNSEL

Sent via email to: Susan Longnaker;
Tricia Springer, Esq.;
Jason Bates, Esq.

7 Padgeft v, Pa, State Police, 73 A.3d 644, 648 n.5 (Pa. Commw, Ct. 2013).
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF OPEN RECORDS

SUSAN LONGNAKER,
Requester, : Docket No. AP 2022-2541
V.

HELLERTOWN AREA LIBRARY

ASSOCIATION
Respondent.
AFFIDAVIT OF KEN SOLT
I, Ken Solt, being duly sworn according to law, hereby depose and state as
follows:
L. I am an individual and serve as the President of the Hellertown Area Library Board

of Directors. Hellertown Area Library is located at 409 Constitution Avenue, Hellertown, PA
18055.

2. In my position as President of the Hellertown Area Library Board of Directors, 1
am familiar with the operations and functions of the Hellertown Area Library Association
(“Library™).

3. The Library is a non-profit organization organized as a non-profit public library
under the Laws of the Commonwealth of Pennsylvania and the Pennsylvania Library Code.

4, Presently, the Library provides services to the residents of both the Borough of
Hellertown and the Township of Lower Saucon.

5. The Board of Directors for the Library currently consists of 7 individuals. One
(1) of the members is a resident of Lower Szucon and is a Saucon Valley School District
resident (encompassing IHellertown Borough and Lower Saucon Township) who is chosen and
appointed solely by the Library Board. There are five members who are residents of Hellertown.
Hellertown Borough selects one member of Borough Council to serve on the Library Board of
Directors and to act as a liaison between the Borough and the Library.

6. Presently, there is one (1) Council member of the Borough of Hellertown on the
Library Board of Directors.

7. The Board of Directors act independently of the Hellertown Borough Council and
are not influenced by Hellertown Borough.

8. The Library Board of Directors does not have regular contact with Hellertown
Borough Council aside from the liaison and the current second Borough Council member.




9. All of the assets of Hellertown Area Library Association are solely owned by the
Library itself and are not controlled by Borough Council.

10.  The Board of Directors creates a budget which is provided to the Hellertown
Borough Manager to share with Borough Council. Neither Borough Council nor the Borough
Manager have ever provided for or have been ask for input.

11. T hereby verify that the facts within this this Affidavit are true and correct to the best
of my knowledge, information and belief and I understand that false statements herein are made
subject to the penalties prescribed in 18 Pa.C.S.A. §4904 relating to unsworn falsification to

authorities.

Ken Solt
President, Board of Directors
Hellertown Area Library Association
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& Floor
Harrisburg, PA 17101

Eckert Seamans Cherin & Mellott, LLC TE: 7172377104
213 Market St FaX: 717237 6019

ATTORNEYS AT LAW

Susan E. Longnaker
717-237-6094
slongnaker@eckeriseamans.com
October 17, 2022
VIA US MAIL

Hellertown Area Library Association
409 Constitution Avenue
Hellertown, PA 18055

Re:  Right to Know Law Request
Dear Open Records Officer:

I am writing to request the following records from the Hellertown Library Association (the
“Library”):

1. All communications - including but not limited to emails, letters, text messages, voicemails
and memos - from January 1, 2020, through the present date regarding Lower Saucon Township
residents’ use of the Hellertown Library.

2. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums ~ between Hellertown Library and the Office of Commonwealth Libraries
(“OCL™) from January 1, 2020, through the present date pertaining to the use of the Hellertown
Library by Lower Saucon Township residents.

-

3. All communications - including but not limited to emails, lefters, text messages, voicemails
and memorandums - between Hellertown Borough and OCL from January 1, 2020, through the
present date pertaining to the use of the Hellertown Library by Lower Saucon Township residents.

4, All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and Hellertown Library from January 1, 2020,
through the present date pertaining to the use of the Hellertfown Library by Lower Saucon
Township residents.

5. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and OCL from January 1, 2020, through the
present date pertaining to any dispute between Hellertown Borough and Lower Saucon Township
regarding the Hellertown Library.

10779835041




Page 2

Heleriown Arca Library Associalion
Cciober 17, 2022

ATTORNEYS ATLAW

6. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Library and OCL from January 1, 2020, through the
present date pertaining to any dispute between Hellertown Borough and Lower Saucon Township
regarding the Hellertown Library.

7. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and Hellertown Library from January 1, 2020,
through the present date pertaining to any dispute between Hellertown Borough and Lower Saucon
Township regarding the Hellertown Library.

8. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Library and OCL from January 1, 2020, through the
present date pertaining to the management of the Hellertown Library.

9, All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Fellertown Borough and OCL from January 1, 2020, through the
present date pertaining to the management of the Hellertown Library.

10. All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and Hellertown Library from January 1, 2020,
through the present date pertaining to the management of the Hellertown Library.

1. All communications - including but not limited to emails, letters, text messages, voicemails
and memotandums - between Hellertown Library and OCL from January {, 2020, through the
present date pertaining to the funding of the Hellertown Library.

12, All communications - including but not limited to emails, letters, text messages, voicemails
and mermorandums - between Heilertown Borough and OCL from January 1, 2020, through the
present date pertaining to the funding of the Hellertown Library.

13.  All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and Hellertown Library from January 1, 2020,
through the present date pertaining to the funding of the Hellertown Library.

14, All communications - including but not limited to emails, letiers, text messages, voicemails
and memorandums - between Hellertown Library and OCL from January 1, 2020, through the
present date pertaining to the Hellertown Library’s service area.

15.  Allcommunications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and OCL from January 1, 2020, through the
present date pertaining to the Hellettown Library’s service area.
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Hellertown Arca Library Association
October 17, 2022
: "1 , R "'X‘z_ i ‘{‘ " [

ATTORNEYS AT LAW

16.  All communications - including but not limited to emails, letters, text messages, voicemails
and memorandums - between Hellertown Borough and Hellertown Library from January 1, 2020,
through the present date pertaining to the Hellertown Library’s service area.

17. Al internal commaunications pertaining to any dispute between Hellertown Borough and
Lower Saucon Township from January 1, 2020, through the present date.

18. Al internal communications pertaining to the funding of Hellertown Library from
January 1, 2020, through the present date.

19.  All internal communications pertaining to the service area of the Hellertown Library from
January 1, 2020, through the present date.

20.  All memorandum, reports, files, etc. pertaining to the use of the Hellertown Library by
Lower Saucon Township residents from January 1, 2020, through the present date.

21. Al memorandum, reports, files, etc. pertaining to the funding of the Hellertown Library
from January 1, 2020, through the present date.

22.  All memorandum, reports, files, etc. pertaining to the service area of the Hellertown
Library from January 1, 2020, through the present date.

Thank you for your attention to this matter.

Sincerely,

SwsanE. Longnaker

Susan E. Longnaker
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Commonweéalth of Pennsylvania

County of _/ Voath Am’éﬁ"-!\!

ARFIDAVIT OF BOROUGH MANAGER CATHY HARTRANET

I, Cathy Hartranfl dam the duly a;‘jpt')'iﬁled Borough Maiiager for the Borough of Héllértown,

1. Hellertown Borongh entered into a 2022 Library Seivices Agreément between the
Borough and the Helleitown Avéd Libiary Association (HAL) which is 4 non-profit corporation,
Helertown has provided yearly financial assistaice to HAL since 1994,

2. The Borough makes annual financial contributions to finanéially assist HAL based

on a per capital contribution forinula, Payments are made iit twelve monthly installments. The

payments do not fund HAL's entire operational budget. The funds provide finaticial assistance and
suppott to offset soie of HAL's operating costs.

A

3. The Borough does not approve HAL's budget: HAL's approved budget is submilled

to the Borough on a yearly basis with HAL's annval funding requiest. HAL's budget allows the

Borough to determine the yearly opeiating costs that the Borough will contiibite {0 HAL as pari of
appraving the Borough's overall budget. The HAL expenditure miust be included ag a ling item in
the Borough' s own budget.

4, The Borough dppoints {ive of seven of HAL's board members. Once appointed the
AL board members cannot be removed by the Borough. Meémbers can.only be removed by the
Board: The Borough approves the By-laws but has no input in the deafting and creating of the By
laws and.only approves them after HAL’s Board has'-appfm_'fed theiri.

5. The Borough is iwot involved with the fimpleientition 6f or the inanaging of the
services the library offers to the public, in the development of programs nor in scheduling HAL's
activities. The Borough makes no decisions about thie operation of the Libi'a't'jy nof liow monetary
funds are allocated witliin HAL’s budget. The Borough has ne invelvement with the day-to-day

opérations of HAL. The Borough does not control HAL's expenditure of finds,



6. The Borough does not hire HAL's employees., The Borough does not set the meeting
schedule or advéttise the meetings. The decigions of the HAL Board of Directors are fiot subject to
Botough oversight.

7. The Borough has a iight td réview the annual HAL budget and to request an aydit
évery two years because the Borough makes financial contributions of public funds to agsist HAL ii
the operation of the library. Since the Borough has no control over ilie exercisé of diséretionary use

of these monistary funds the Borough has feqiiested the contractual right to review the HAL

approved budget and its expenditures and {o request an audit if needed. This is not to control

HAL’s budget but to make sure the Borough’s donated tax payer funds were put to proper use.

8. Hellertown Area Library has its own independent legal counsel.
9. In sum, the Borough's yeatly involveinent with. HAL, absent a Board vacancy,

essentially congists of the foliowing-: 1 ‘111_(_)m‘h_ly payment to HAL to assist'it with its operationally
costs; cutting the grass for the Library in the spiing and suitirner; and duting Borough. budget
season, holding one meeting with a HAL representative to review the HAL budgét 1o assist the
Borough in deteiniining how much it can allocate to HAL fo assist HAL with its operational costs
for the next year. A HAL representative usually appedrs oncé per yeéar during budget hearings to

imake a request Tor funding.

SWORN TO AND SUBSCRIBED
before ine this 325 dayof

February, 2023,
QLLLJ \/&M My €
KjMW K /MLA/luka/f Cathy Hartffnft, Borotigh Manager
Notary Publlic
Communwealth gnhsylivaiila - Notary Saal

Fina Krasi ¥, MNotary Public
Nonhampton Coupty
My comimission explres November 18, 2025
Commission number 1 29 9860

Mamber, Pennsylvanig Assoclation of Natarlgs
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LIBRARY SERVICES AGREEMENT

BETWEEN

BOROUGH OF HELLERTOWN
NORTHAMPTON COUNTY, PENNSYLVANIA

AND

THE HELLERTOWN AREA LIBRARY ASSOCIATION




THIS LIBRARY SERVICES TRANSITIONAL AGREEMENT (the "Agreement") is entered
into with an effective date of Febrvary I, 2022 by and between the BOROUGH OF
HELLERTOWN, Northampton County, Pennsylvania, a Municipal Corporation, validly
organized and existing pursuant to the laws of the Commonwealth of Pennsylvania (the "Borough")
and the HELLERTOWN AREA LIBRARY ASSOCIATION, a public library and nonprofit
corporation organized and existing pursuant to the laws of the Commonwealth of Pennsylvania
(the "Library").

WHEREAS, the Library curvently operates a public library, located within the Borough of
Hellertown, that provides library services to the residents of that municipality; and

WHEREAS, the Borough and the Library desire to provide for library services for the residents of
the Borough of Hellertown pursuant to the provisions of Section 46202 of the Pennsylvania
Borough Code and the Pennsylvania Library Act; and

WHEREAS, the Library is a public Iibrary as that term is defined in the Pennsylvania Library
Code of 2012 [see 24 Pa. C.8,A. Chapter 93] and is authorized to provide library services to the
residents of Hellertown Borough pursuant to the provisions of the Act; and

WHEREAS, the Borough has identified the current and future needs and interests of the Borough
and its citizens relafive to library services, and the Barough has determined that the resources of
the Library are reasonably sufficient and satisfactory to provide the services, facilities, and
equipment necessary to meet the aforesaid needs of the Borough; and

WHEREAS, the Borough has determined that entering into this Agreement with the Library is
consistent with the public interest; and

WHIEREAS, the Borough and the Library have reached agreement on the terms and conditions set
forth herein, and the parties have agreed 1o be bound by those terms and conditions as of the
Effective Date,

NOW, THEREFORE, in consideration of the promises and undertakings contained herein and
other good and valuable consideration, the receipt and the adequacy of which are hereby
acknowledged,

THE PARTIES DO HEREBY AGREE AS FOLLOWS:

1. FURPOSE

The purpose of this Agreement is to establish the terms and conditions for the provision of
library services fo the residents of Borough by the Library; and to memorialize the
agreement of the parties hereto xelative to the financial support to be provided by the
Borough, and the organizational, budgetary, and operational structure of the Library.

2. GRANT Ot AUTHORITY; TERM AND CONSTRUCTION

A. Grant of Authority: Subject to the terms and conditions of this Agreement and
applicable laws and regulations, the Borough hereby contracts with the Library and
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the Library contracts with the Borough to provide library services to the residents
of the Borough of Hellertown.

{erm: This Agreement shall become effective and in full force on February 1, 2022.
The initial term of this Agreement shall be Two (2) years from the Effective Date
unless this Agreement is extended or lawfully revoked as provided herein,

Extension of Agreement: At the conclusion of the initial term, this Agreement may
be extended by the Parties by mutual assent. The Borough shall notify the Library
prior to September | of the sccond year of the initial term of its desire to extend the
tetm, in writing, which writing shall then be promptly countersigned by the Library
if the Library consents to the extension of this Agreement.

Withdrawal from Agreement: Either party may terminate this Agreement, during
the initial term, or any extension thereof, by providing written notice to the other
party prior to September 1 of any calendar year, The termination shall then be
effective for the subsequent calendar year.

Agreenient Subject to Federal and State Law: Notwithstanding any provision to the
contrary herein, this Agreement is subject to and shall be governed by all applicable
provisions of federal and state law to the extent not in conflict with federal law.

Consiruction of Agreemeni: The partics agree that this Agreement containg all
terms and conditions applicable fo this Agreement, In the event of a conflict
between any prior understanding, ordinance or agreement and this Agreement, this
Agreement shall prevail. Specifically, this Agreement supersedes and takes the
place of that cerfain Library Services Agreement signed by the Borough on
November 15, 2021 and recognized by the Borough and the Library to be in effect
between them from January 1, 2022 to January 31, 2022 (the “HB 2022
Agreement”). By signing this Agreement below, the Borough and Library
terminate the HB 2022 Agreement.

3. PROVISION OF LIBRARYSERVICE

A.

Borough Residents: Library shall duing the term of this Agreement make library
services available to all residents of the Borough without regard to increases or
decreases in population,

The Borough and Library desire that library services continue for minors 18 and
under, and veterans residing in Lower Saucon Township. However, the Library
shall make the final decision on what Library services may be made available to
citizens of Lower Saucon Township including minors, and veterans and under what
terms of use, subject to applicable federal and state law and as determined by the
Library to be in the best interest of the Library (which shall include such
considerations as the Library shall deem appropriate, including without limitation
the cost and work load of any such services and the sustainability of such services).

Availability of Library Service: Library shall make library services available to all

residents of the Borough in conformance with Section 3A and Library shall not
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5,

discriminate between or among any individuals in the availability of library
services.

Library Cards for Service. Borough residents as set forth in Section 3A wishing to
use the Hbrary services contemplated herein shall apply for a library card by
showing proof of residence within the Borough issuance of which shall not be
uareasonably withheld by the Library, All Bovough residents possessing library

cards shall be eligible to receive and participate in all available library services,

BOROUGH FINANCIAL SUPPORT FOR LIBRARY

A,

Yearly Operating Support Guidelines: The Borough shall pay to the Library a
yearly sum Lo cover the operating costs of the Library. In 2022, the sum shall be
$59,174.00 per year paid in installments of $4,931.16 per month (which is based
upon the Borough population as determined by the 2020 U.S, Census and a pér
capita amount of $9,66). Thereafter, the yearly operaling cost to be paid by the
Borough is estimated to be the same amount, subject (o the presentation of a library
budgel to the Borough Council, and an approval of the operating costs for each
subsequent year by that Council. The Library may at any time during the terin of
this Agreemont request in a writing delivered to the Borough additional funding to
cover operating costs and/or capital improvements. The Borough may, but shall not
be legally obligated to, agree to any such request, Notwithstanding any provisions
contajned herein, the vearly operating smount to be paid by the Borough to the
Library is specifically conditioned upon approval by the Borough Council of the
wmount to be paid to the Library in the Borough's annual budget. If the Borough
anticipates it will not or may not approve the yearly operating amount, it shatl
provide written notfice to the Library by no later than July | of each year so that the
Library has advance notice and time to pursue alternate funding sources,

In 2022, the Borough shall provide a one-time supplemeéntal emergency
appropriation of $75,000 which shall be paid to the Library on or before
February 8, 2022 to be utilized for Library operating expenses at the discretion
of the Library Board of Directors,

The Borough has in the past provided yearly property services and maintenance at
no cost to the Library, At the absolute and sole discretion of the Borough, the
Borough is expected to continue the property services and maintenance during the
term of this Agreement, The Library may at any time during the term of this
Agreement request in a writing delivered to the Borough additional in-kind services
from the Borough. The Borough may, but shall not be legally obligated to, agree to
any such request.

HELLERTOWN AREA LIBRARY BOARD OF DIRECTORS

A,

Appointment of Board Members, Terms: The Library shall promptly after the
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Effective Date amend its By-Laws so that the Borough has the power to appoint
a majority of the Library Board of Directors, The By-Laws shall also be
promptly amended so that Lower Saucon Township does not have the power to
appoint Library Board members, The Library shall promptly reorganize the
Board so that the composition of the Board matches the composition of the
Board as provided for in the amended By-Laws.

B.  General Powers of the Library Board: The Library Board shall have the
power to plan for, implement, and manage all library services, programs and
activities in accordance with its By-Laws, rules, and regulations, The
amended By-Laws shall be adopted by the Board with the approval of
Hellertown Borough which approval shall not be reasonably withheld,
conditioned or delayed. During the term of this Apreement, no amendments
may be made to the powers granted to the Borough in the By-Laws to appoint
Board members as provided in the By-Laws without the prior approval of the
Borough, The Library shall provide prompt written notice to the Borough of any
changes to the By-Laws not subject to this restriction,

C. Audit: At its expense, the Hellertown Area Library Association shall annually
conduct a financial review of the Library’s financial records and provide an
audit conducted by a qualified outside auditor to the Borough every two years.

LIBRARY BUDGET

The Library Board shall prepare and submit a budget for the Library, along with an
annual funding request, to Hellertown Borough by September 1 of each calendar year for
the next succeeding calendar year. As part of the budget preparation, the Director of the
Library shall meet with the Borough Manager to discuss funding and operational costs, no
later than July 1 of each calendar yea.

REPORTS AND RECORDS

Open Books and Records: Upon thirty (30) days’ wrilten notice to Library, the Borough
shall have the right to inspect the Library's financial books and records. The Borough may
conduct its own independent audit or review of Library's financial books and records
at its own cost no more than once every two (2) years during the term of this
Agreement. All records reasonably necessary for any such audit shall be made
available by Library to the Borough. Library shall provide copies of such records to
the Borough upon written request,

INSURANCE AND INDEMNIFICATION

A, Insurance:  Library shall maintain in full force and effect, at its own cost and
expense, during the term of this Apreement, the followinginsurance coverage:

a. Commercial General Liability Insurance and Property Insurance in the
amount of one million dollars ($1,000,000) combined single Limit for
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d.

h.

property damage and bodily injury.

Business Automobile Liability Insurance in the amount of one million
dollars ($1,000,000) combined single limit for bodily injury and property
damage coverage.

Workers' Compensation Insurance meeting all legal requirements of the
Commonwealth of Pennsylvania,

Commercial Liability for officers and directors and employees - (general
aggregate $2,000,000), (personal injury $1,000,000).

Borough shall be designated as an additional insured under each of the
insurance policies required in this Article 8 except Worker's Compensation
and Employer's Liability Insurance.

Library shall not cancel any required insurance policy without obtaining
alternative insurance in conformance with this Agreement and upon request
of the Borough pursuant to subsection h below or extension of this
Agreement, shall confirm replacement of such insurance.

Each of the veqnired insurance policies shall be with sureties qualified to
do business in the Commonwealth of Pennsylvania, with an A-minus VII
or better rating for financial condition and financial performance by Best's
Key Rating Guids, Property/Casualty Edition,

Upon written request, Library shall deliver to the Borough certificates of
insurance showing evidence of the required coverage within sixty (60) days,

Indemnification:

&,

Library agrees to indenmify, save, hold havmless, and defend Borough, its
clecled and appointed officials, officers, agents, boards, and employees
acting in their official capacities, fiom and against any and all claims for
injury, loss, liability, cost or expense to the extent arising in whole or in part
from, incident to, or connected with any act or omission of Library, its
officers, agents, or employees, including the acts or omissions of any
contractor or subcontractor of Library, arising out of the construction,
operation, upgrade, or maintenance of the Library. The obligation to
indemnify, save, hold harnmless, and defend Borough shall include the
obligation to pay judgments, injuries, liabilities, damages, penalties, court
costs, and Library's own attorneys' fees. Borough shall give Library timely
written notice via certified mail, return receipt requested, of Borough's
request for indemnification within (a.) ten (10) days of receipt of a claim or
action pursuant (o this subsection, or within (b.) ten (10} days following
service of legal process on Borough or its designated agent of any action
related to this subsection, Borough agrees that it will take all necessary
action to avoid a default judgment and that it will not enter into any
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settlement or other resolution of any such claim or action without priox
written notice to and the consent of the Library which consent shall not
unreasonably be withheld, conditioned or delayed. Notwithstanding
the foregoing, Library shall not indemmify Borough for any damages,
tiability, or claims to the exient resulting from, and Borough shall be
responsible for, Borough' s own acts of willful misconduct, Borough' s
breach of obligation under this Agreement, or negligence of Borough, its
elected and appointed officials, officers, agents, boards, and employees.

b, The Borough shall hold harmiess and defend Library and its officers, board
members, employees and agents from and against, and shall be responsible
for damages, liability, or claims to the extent resulting from or arising out
of, the willful misconduct or negligence of the Borough, its elected and
appointed officials, officers, agents, boards, and employees acting in their
official capacities.

c. The Borough shall be responsible for its own acts of willtul misconduct or
negligence, or breach of obligation, including any acts, negligence or
breach of its elected and appointed officials, officers, agents, boards, and
employees acting in their official capacities subject to any and all defenses
and limitations of liability provided by law. The Library shall not be
required to indemmify the Borough for acts of the Borough that constitute
willful misconduct or negligence on the part of the Borough, its elected
and appointed officials, officers, employees, agents, attorneys,
consuitants, independent contractors, or third parties,

9. MISCELLANEOQUS PROVISIONS

A, Preemption: In the event that a change in federal or state law or regulation preempts
or limits the enforcenbility of a provision of this Agreement, the provision shall be
read to be preempted or limited, but only to the extent and for the time required by
such law or regulation, In the event such federal or state law or regulation is
subsequently repealed, rescinded, amended, or otherwise changed so that the
provision hereof that had been preempted or limited is no longer preempted or
limited, such provision shall thereupon retutn to full force and effect, and shall
thereafter be binding on the parties herelo, without the requirerent of further action
on the part of Borough.

B. Force Majeure: Library shall not be held in default under, or in noncompliance
- with, the provisions of this Agreement, nor suffer any enforcement or penaltly
relating to noncompliance or default, where such noncompliance or alleged
defaults ocourred or were caused by an extraordinary event or circumstance beyond
the control of the parties, such as a war, strike, riot, crime, order of governmental
authority having jurisdiction over the Library or the parties to this Agreement,
sudden legal changes or act of nature such as a hurricane, tornado, flood, blizzard

or other catastrophic event.
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Notices: Unless otherwise expressly stated herein, notices required under this
Agreement shall be mailed first class, postage prepaid, or by prepaid overnight
delivery by a nationally recogpized overnight delivery service to the addressees
below, Each party may change its designee by providing written notice to the other
party.

Notices to Borough shall be mailed to:

685 Main Street, Hellertown, PA  18055.

Attention: Cathy Hartranfl, Borough Manager

Notices to the Library shall be mailed to;
409 Constitution Ave, Hellertown, PA 18055,
Attention: Noelle Kramer, Library Director

Lntire Agreement: This Agreement and the Exhibits hereto, if any, constitute the
entire agreement between the Borough and the Library and supersedes all prior or
contemporancous agreements, ordinances, representations, or understanding
(written or oral) of the parties regarding the subject maiter hereof,

Amendments; Amendments to this Agreement shall be mutually agreed to in writing
by tlie parties,

Captions: The captions and headings of articles and sections throughout this
Agreement are intended solely to facilitate reading and reference to the sections
and provisions of this Agreement. Such captions shall not affect the meaning or
interpretation of this Agreement.

Severability: 1f any section, subsection, sentence, paragraph, term, or provision

hercof is determined to be illegal, invalid, or unconstitutional by any court of
competent jurisdiction or by any state or federal regulatory authority having

Jurisdiction thereof, such determination shall have no effect on the validity of any

other section, subsection, sentence, paragraph, term, or provision hereof, all of
which will remain in full force and effect for the term of this Agreement.

Recitals: The recitals set forth in this Agreement are incorporated into the body of
this Agreement as if they had been originally set forth herein,

Certain Exceptions: The Borough and Library each acknowledge that they have
received independent legal advice in entering into this Agreement. In the event that
a dispute arises over the meaning or application of any term(s) of this. Agreement,
such term(s) shall not be construed by the reference to any docirine calling for
ambiguities o be construed against the drafter of the Agreement,
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Cownterparts: This Agreement may be executed in counterparts, each of which
when combined together, shall constitute the entive agreement among the parties
Any party executing or delivering this Agreement electronically shall be legally

bound by this Agreement notwithstanding its electronic execution or delivery of
this Agreement.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK TO SIGNATURE PAGE]
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b diond b

l LY
Cathy Hmk ranft, Seoretary

ATTEST:

-}\raeilﬂ iﬂ amer, Library Director

BOROUGH OF HELLERTOWN

S .

Thomas J. Rieger, Council President

BELLERTOWN AREA LIBRARY
ASSOCIATION

f i

Ken &0],/ Board President

HALA Agrecment 10




EXHIBIT “F”




HELLERTOWN AREA LIBRARY ASSOCIATION BY-LAWS

ARTICLE I: NAME, ADDRESS AND FISCAL YEAR

A. The name of this organization shall be the Hellertown Area Library Association, hereinafter
referred to as the “Association”.

B. The principle office of the Hellertown Area Library Association shall be at 409 Constitution
Avenue in the Borough of Hellertown, Commonwealth of Pennsylvania.

C. The fiscal year for the Association shall commence on January 1 and conclude on December 31 of
each year.

ARTICLY, IT: MUNICIPALITIES SERVED

The Association operates a fiee public non-sectarian library for the residents and taxpayets of the
Borough of Hellertown. The library may also serve (but may not always serve) the residents and
taxpayers of Lower Saucon Township under terms and conditions as determined by the Association
Board from time to time.

ARTICLE III: PURPOSE

The Association is a Pennsylvania non-profit, non-stock corporation granted recognition under Section
501(c)(3) of the Internal Revenue Code as a charitable organization. The Association operates a library
containing a collection of currently useful educational, informational and recreational materials for the
use of residents of the Borough of Hellertown and for the use of any other then authorized persons. In

addition, the library provides programs and services to encourage the broadest use of its resources by
the community.

ARTICLE 1V: BOARD OF DIRECTORS

A. The Board of Directors, hereinafter referred to as the “Board”, shall consist of a total of seven (7)
members, five (5) appointed by Hellertown Borough Council and two (2) appointed by the
Association Board of Directors as more fully described just below, all of whom shall serve as
follows.

1. Five (5) Board members will be appointed by Hellertown Borough Council. All appointees shall
be residents of Hellertown Borough. Two (2) Boatd members will be appointed by the
Association Board of Directors and shall be residents of the municipalities that are included in
Saucon Valley School District, Northampton County.

2. One (1) of the Board members appointed by Hellertown Borough shall at all times be a then-
serving member of the Hellertown Borough Council, This individual shall be a full voling
member of the Board and shall also act as the liaison between the Association and the
Hellertown Borough Council, In the event that the Council member appointed by Hellertown
Rorough is at any point in time relieved of such member’s position on the Council (by loss of
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election, resignation, death or otherwise) or relieved of such member’s position on the Board of
Directors by the Council prior fo the end of such member’s terin on the Association Board of
Directors, then the Council shall provide written notice to the Library Ditector of the removal of
such member from the Board of Directors and the Council may replace any such yemoved person
by any person then serving on the Council, who shall be appointed in such writing or in a
subsequent writing to take such former Council member’s place on the Board. Hellertown
Borough shall not at any time appoint more than one (1) member of its Council to the
Association Board of Directors, except that any person who has been appointed to the Board by
the Hellertown Borough Council when not a member of the Council may if subsequently
elected or appointed to the Council continue to serve on the Board until that member’s then
current term of Board service expires.

3. Term of office: Each member of the Board shall serve for a terin of three (3) years from the
January board meeting of the year in which he/she takes office and extends to the third year
following the commencement of the term or until his/her successor has been appointed and
qualified except that (i) a member of the Board who has been appointed to the Board as a
member of Hellertown Borough Council may serve a term of less than three (3) years if such
Board member is relieved of such member’s position on the Council as provided in subsection 2
just above; (ii) a member may setve a term of less than three (3) years as provided in the second
sentence of subsection 4 just below; and (iif) a member may serve a term of less than three (3)
years due to a vacancy as provided in subsection 6 just below.

4, Terms shall be staggered so that the terims of approximately one-third (%4) of the Directors shall
expire in each year. A Director’s term may be designated by the Board to be less than three (3)
years to establish or maintain the staggering of the texms as described herein. When a Board
member’s term is about to expire (and such Board member was appointed by the Borough
Council and is eligible for re-appointment under subsection 5 just below), the remainder of the
Roard may vote on whether to recommend to the Borough Council that the Borough re-appoint
such Board member to the Board to serve the next texm, The Secretary of the Board and/or
Library Director shall report the result of any such vote in writing to the Council. While the
Borough Council shall not be bound by such vote of the remainder of the Board, the Council
shall take the vote of the Board into consideration.

5. Directors are limited to serving no more than iwo (2) consecutive tenns for a maximum of six
(6) years, except that a partial or incomplete term of less than three (3) years pursuant to
subsections 2 or 4 just above, or subsection 6 just below shall not count toward the two (2)
consecutive terms for a maxinum of six (6) years limit. After a Board member shall have
served a second consecutive term of three (3) years, said Board member is required to leave the
Board for a minimum of one (1) year, after which such former Board member may be
reappointed to the Board subject anew to the term limits set forth herein.

6. Vacancies on the Board, which may occur as a result of resignation, removal, death oy other
cause, will be filled by the body that appointed the prior occupant of that Board position. To
avoid any doubt, the Hellertown Borough Council shall filf a vacancy in any Boatd position
previously appointed by the Hellertown Borough Council and the Association Board of
Directors shall fill a vacancy in the Board position previously appointed by the Association
Board of Directors. Any candidate for appointment to fill a vacancy on the Board shall meet
with the Board priox to appointment. The Board shall promptly notify the Borough Council of
any concerns Board members may have reparding the appointment of any candidate to be appointed
by the Council. While the Council shall not be bound by any such reported concetns, the
Council shall take any such reported concerns into consideration. The vacant Board position
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shall remain vacant until the appointing body exercises its privilege to appoint a replacement
Board member. A midierm vacancy on the Board shall be filled for the remainder of the
unexpired term,

7. The Board members appointed by the Association Board of Directors shall be appointed at the !
end of each successive 3-year term of such Board member (subject to any earlier vacancies) |
duting the reorganization meeting of the Board following the seating of all the Board members
appointed by the Hellertown Borough Council, The candidate(s) for such appointment shall be
identified by the Association Board of Directors through its own nominating process.

8. The Library Director is the senior employed staff member of the Library. The Library Director
shall report to the Board and the Board shall have the power to hire and remove the Library
Director. The Library Director shall assume responsibility for implementation of policies adopted
by the Board as they affect the Hellertown Area Library. The Library Director shall be an ex-
officio member of the Board and of all Board committees, without voting powet. The Library
Director is authorized to sign documents on behalf of the Library which are related to the
conduct of the day-to-day operations of the Library including but not limited to documents
relating to vendors, employees and volunteers.

9. The names of the members of the Board of Directors as of the date of adoption of these By-Laws
as amended on March 22, 2022, the body appointing each such Board member, the current terms
of such Board members and the remaining terms for which all such Board members are eligible
are as provided on the schedule attached to these By-Laws as Exhibit A. This Schedule shall be
maintained by the Board and updated annually but the updated version while available to the
Board of Directors need not be attached to these By-Laws, Any person appointed to the Board of
Directors by Lower Saucon Township and serving on the Board of Directors as of February 6,
2022 shall be deemed to have immediately resigned from the Board as of the adoption of these
By-Laws as of February 6, 2022 (whether or not any such Board member shall have submitted a
formal resignation from the Board). The Board may in its discretion from time to time invite the
Lower Saucon Township Council and/or the Saucon Valley School District to appoint a
representative o the Association Board of Directors. Any such representative may attend
Association Board of Directors meetings and may speak at such meetings but shall not be a
member of the Association Board of Directors and shall not have a vote or the other prerogatives
of a member of the Association Board of Directors. This invitation may be revoked by the Board
at any time by written notice to the Lower Saucon Township Council and/or the Saucon Valley
School District as applicable, whersupon any such representative shall no longer have the
privileges desciibed just above.

B. Duties of the Board

1. Determines all policies for the Hellexrtown Area Library.

2. Approves the budget.
3. Authorizes capital expenditures.
4. Approves all contracts.

5. Reviews and approves all work of comunittees.

6. Evaluates all potential Board members; and nominates and approves Board members to be g
appointed by the Board of Directors. .

7. Reviews and accepts the annual audit and selects the auditor from time to time.
8. Files required reports, including but not limited to tax reports, to the local, State, and Federal
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government agencies having jurisdiction over the Association or the Library.

C. No member of the Board may be a regularly paid employee of the Hellertown Area Library. No
member of the Board shall receive any salary or other compensation from the Association for
his/her sevvice on the Board, provided, however, that members of the Board may be entitled to
reimbursement of reasonable expenses incurred on behalf of the Association,

D. All Board members ate expected to be present at every meeting of the Board in accordance with the
Board Attendance Policy (see Appendix I). If a Board member is unable to attend a Board meeting
for good cause, the Board member shall notify the Library Director prior to the Board meeting of
the Board member’s absence from the meeting and the reason for the absence.

E. Meetings of the Board shall be conducted monthly; the date and time to be at the discretion of the
Board.

1. Special meetings of the Board may be called at any time by the President and shall be called
prompily upon request of any three (3) Board members. Minutes of such meetings shall be
submitted to the Board.

2. Aftendance of seventy-five percent (75%) of the Board members shall constitute a quorum at any
regular ot special meeting. A decision approved by a majority of the Board members at a
meeting at which a guorum is present shall constitute a decision of the Board,

T. No notice need be given of any reorganizational or regular meeting of the Board of Directors
beyond announicement at a prior Board meeting. Notice of a special meeting of the Board shall be
given by delivery to each Director in person, by electronic means, or by delivering the same to
him/her by overnight mail at his/her post office address as it appears upon the books of the
Association at least three (3) days before the date designated for such meeting specifying the place,
date and hour of the meeting. Whenever all of the Directors shall have waived notice of any
meeting either before or after such meeting, such meeting shall be valid for all purposes. A Director
who shall be present at any meeting and who shall not have protested, prior to the meeting or at its
commencement, the lack of notice to him or her, shall be deemed to have waived notice of such
meeting. In any case, any acts or proceedings taken at a Divectors” meeting not validly called or
constituted may be made valid and fully effective by ratification at a subsequent Directors’ meeting
that is legally and validly called. Iixcept as otherwise provided in these By-Laws, notice of any
Directors’ meeting or any waiver thereof need not state the purpose of the meeting, and, at any
Directors® meeting duly held as provided in these Bylaws, any business within the Jegal province
and authority of the Board may be transacted.

G. Any action required or permitted to be taken by the Board or any committee thereof may be taken
without a meeting if all members of the Board or any such committee consent orally or in writing,
including by telephone, on-line meeting tools, email or other means of electronic communication, to
ihe adoption of a resolution authorizing the action (to use this procedure of taking formal action
without a meeting of any kind, the vote must be unanimous). The resolution and the consents
thereto by the members of the Board or any such committee shall be filed with the minutes of the
proceedings of the Board or such committee.

H. Any one or more or all of the members of the Board or any committee thereof may participate in a
meeting of the Board or such commitiee by means of a conference telephone or similar
communications equipment (including on-line meeting tools) allowing all persons participating in
the meeting to hear each other and speak to each other. Participation by such means shall constitute
attendance in person at a meeting, '

I. Inaddition to removal of a member of the Board of Directors pursuant to the Board Attendance
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Policy attached to these By-Laws as Appendix I, the Board of Directors may declare vacant the
office of a Director who has been judicially declared of unsound mind, who has acted in a manner
which is damaging to the Association or to its public reputation (which may include but is not
limited to malfeasance or criminal conduct) or when otherwise deemed by the Board of Directors to
be in the best interest of the Association, provided, however, removal shall require the affirmative
vote of two-thirds of the Directors present at a duly called meeting at which a quortm is present.
Notice of the meeting shall include notice of the vote to remove a Director, The Director shall have
the opportunity to present his/her case at the meeting (subject to reasonable time and manner
limitations as detexmined by the President in his/her reasonable discretion) but shall not be
permitted to vote on the removal proposal.

J. Personal Liability and Indemmnification of Trustees., (See Appendix II)

ARTICLE V: OFFICERS AND THEIR DUTIES

A. The officers shall be elected by the Board at the Board’s annual reorganization meeting which shall

B.
C.

be in January of each year The term of office shall be one (1) year or until his/her successor has
been appointed and qualified. If there are any circumstance beyond the reasonable conirol of the
Board causing substantial uneertainty regarding the composition of the reorganized Boasd or
officers, the Board may delay the re-organizational meeting up to sixty (60) days. The re~
organizational meeting shall occur as scheduled by the Board and the term shall start from the date
of that meeting and extend to the reotrganizational meeting in the first year following the
commencement of the term.

1. The President shall preside at all mectings of the Board of Directors. He/She shall be an ex-
officio member of all committees. In addition, the President shall appoint chairpersons and
members of commitiees as needed, subject to the approval of the Board. The President shall be a
full voting member of the Boatd of Directors and shall sign all contracts and other documents on
behalf of the Association provided the Board may also authorize the Library Director to sign
coniracts and other documents on behalf of the Association supplementing the document signing
authority granted to the Library Director above,

2. The Vice President shall perform the duties of the President in the absence of the President and
such other duties as are assigned by the Board of Directors,

3. The Recording Secretary shall keep the minutes of all meetings of the Board and report at all
meetings. He/she shall notify members of special meetings of the Board. He/she shall attest to all
coniracts executed by the President on behaif of the Association. In the absence of the Secretary,
the President will appoint a secretary pro tem.

4, The T'reasurer shall be responsible for reviewing, verifying and recording the Association’s
financial transactions. He/she shall present a written financial report at each meeting of the
Board. He/she shall in close cooperation with the Library Director and the Finance Committee
draft the annual budget and prepare the documents for the annval audit. He/she shall oversee the
custody of all Association funds. He/she shall keep accurate records of all receipts and
disbursements in accordance with Board directives.

Officer Vacancies — Elected officers’ unexpired terms shall be filled by Board appointment.

Officer’s Bonds — Any officer shall be bonded for the faithful discharge of hisfher duties in such
sum, if any, and with such surety or sureties as the Board shall require.
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ARTICLE VI: COMMITTEES AND THEIR RESP ONSIBILITIES

A. Finance — Shall consist of the Treasurer, Vice-President, one other Director and such other members
as are appointed in accordance with these By-Laws. The conumittee shall:

1. Prepare the anuual budget of the Association along with the Director and present same to the
Board and recommend revisions as necessary.

2. Protect the organization’s financial resources and recommend appropriate action by the Board,
3. Shall review the annual Audit.
4. Shall review all contracts for financial feasibility and recommend action by the Board.

5. The Treasurer, President, and Vice President shall complete bank signature cards and be
available to sign checks requiring two signatures.

6. In the event the Treasurer is not avaifable to make deposits any of the individuals described in
subsection 5 just above may handle that duty.

B. Building and Grounds - Shall consist of at least one (1) Divector and such other members as are
appointed in accordance with these By-Laws, They shall review any proposed repairs, changes in
structure, rehabilitation or replacement of the organization’s building and grounds and recommend
action to the Board.

C. Personnel — Shall consist of three Directors and such other members who are appointed in
accordance with these By-Laws who will perform the following:

1. Review and update the personnel policy for staff and volunteers.
2. Annually evaluate the Library Director and participate in the evaluations of other employees.
3. For new employees, follow the evaluation schedule set forth in the Personnel Policy.

D. Development — Shall consist of one (1) Director and such other members who are appointed in
accordance with these By-Laws, Committee shall recommend fundraising activities to enhance the
opetation budget.

E. Ad-hoc committees may be appointed from time to time by the President, with the approval of the
Board, or by the Board as the need arises. Committees may include appointees who are not Board
members.

ARTICLE VII: AMENDMENTS

These By-Laws may be amended at any meeting of the Board by a two-thirds (2/3) majority of those
present, provided a written description of all proposed changes shall have been provided to each
member of the Board not less than seven (7) days prior to the meeting and provided further, that so
long as Hellertown Borough is a party to an agreement with the Association designating the Hellertown
Area Library as the “home library™ or the Borough’s agent for library services, no amendments may be
made to the powers granted to Hellertown Borough in these By-Laws to appoint Board members
without the prior approval of the Hellertown Borough Council. The Library shall provide prompt
written notice to the Borough of any changes to these By-Laws not subject fo this restriction.
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ARTICLE VIII: PARLIAMENTARY AUTHORITY

The rules in the most recent addition of Roberts Rules of Order shali govern the Association where
applicable and where they are consistent with these By-Laws,

Revised & Adopted: March 22, 2022
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EXHIBIT A

Exhibit A ;

2022 2023 2025 2036

Hellertovin Restdent 3 yr Term / Year 2 - Beth floss 3yr Term f Year 3- Beth Bloss 3 yr .'i‘er“mj‘:'ea

Helerowh Resident 3yt Yerm f Yeor 1 - Ken Solt 3 yr Term / Year 2 - Ken Solt 3yrYerm fYear3 « Ken Salt

Hellertown Resident

z_yr Term f Year 2 - Androw Hughes ;3 ye Term f Year 1- Open Syreim/ ‘g’car 2-160D

Heflerlown Resldent ¥ .yr_TermI.Year 1 Pam Hahn

Saucon Valley Resident

Byr Term | Year eep Ahfuwalia:3 yr Tesm / Year 2 - Jasdeop Ahluwalia 3 yr Term / Year 3 - fasdecp Abluwalla 3 yr Term f Year 1 Clpeni yrTerm f Year 2-TBD

Suucan Valley Resident 3 yr Tarm [ Year 3 - Jane Styer Bye i3 ye Term [ Year 2 YOD 3yrTerm fYear 3-TBD  3yrTemn Yeor 1-Open

Helfertown Council Member Matt Marcincin Malt Mareincin Matt Marcincin T80 . 6D
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APPENDIX I
BOARD ATTENDANCE POLICY

The Board of Directors of the Hellertown Area Library Association adopts the following policy
with respect to Directors’ unexcused absences from regulacly scheduled Board meetings.

A. All members of the Board of Directors should make a diligent effort to attend all regularly

scheduled meetings or to repoxt their inability to attend such meeting fo the Library
Director.

B. Inthe event, the Board receives no reasonable explanation of the absence of a Director from
two (2) consecutive reguiatly scheduled meetings, a notice shall be sent on behalf of the
Board by the President indicating to the Director that his/her status as a Director has been
placed under review for possible action. If such Director has been appointed to the Boayd by

Hellertown Borough Council, a copy of such notice shall be sent to Hellertown Borough
Coungil.

C. Inthe event, a Director is absent for a third (3™) consecutive regularly scheduled meeting of
the Board without reasonable explanation, the remaining Directors may, upon motion by any
Director seconded by another Dirvector, conduct a vote to remove the Director from the Board.
If the Board votes to remove the Director from the Board, the President, Secretary, and/or
Library Director shall provide written notice of the removal to the affected Board member and
to the Heltertown Borough Council. The Hellertown Borough Council shall have the
opportunily to appoint a replacement Board member pursuant to Article IV, A, 6 of the By-
Laws if the removed Board member was an appointee of the Hellertown Borough Council.
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APPENDIX II

LIMITATION OF PERSONAL LIABILITY OF DIRECTORS,
INDEMNIFICATION OF DIRECTORS, OFFICERS, AND
OTHER AUTHORIZED REPRESENTATIVES

A. Limitation of Personal Liability of Directors. A Director of the Association shall not be
personally liable for monetary damages as such for any action taken, unless:

1. The Director has breached or failed to perform the duties of his/her office as defined in
Section B below; and

2. the breach or failure to perform constitutes self-dealing, willful misconduct or
recklessness.

The provisions of this Section shall not apply to (a) the responsibility or liability of a Director
putsuant to any criminal statute; or ( b) the Hability of a Director for the payment of taxes pursuant
to local, state, and/or federal law.

B. Standard of Care and Justifiable Reliance.

1. A Director of the Association shall stand in a fiduciary relationship to the Association, and
shall perform his/her duties as a Director, including his/her duties as a member of any
commiitee of the Board upon which he/she may serve, in good faith, in a manner he/she
reasonably believes to be in the best interests of the Association, and with such care, including
reasonable inquity, skill and diligence, as a person of ordinary prudence would use under
similar circumstances. In performing his/her duties, a Director shall be entitled to rely in good
faith on information, opinions, reports or statements, including financial statements and other
financial data, in each case prepared and presented by any of the following:

(a) One or more officers or employees of the Association whom the Director
reasonably believes to be reliable and competent in the matters presented;

{(b) Counsel, public accountants or other persons as to matters which the Director
reasonably believes to be within the professional or expert competence of each

person.
(c) A commitiee of the Board upon which he/she does not serve, duly designated in

accordance with law, as to matters within its designated authority, which committee
the Director reasonably believes to merit confidence.

A Director should not be considered to be acting in good faith if he/she has knowledge
concerning the matter in question which would cause his/her reliance to be unwarranted.

2. Indischarging the duties of their respective positions, the Board, committees of the Board
and individual Directors may, in considering the best interests of the Association, consider the
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effects of any action upon employees, upon persons with whom the Association has business ;
and other relations and upon communities in which the offices or other establishmenis of or
related to the Association arve located, and other pertinent factors. The consideration of those
factors shall not constitute a violation of subsection {1.) of this Section.

3. Absent breach of fiduciary duty, lack of good faith or self-dealing, actions taken as a
Director or any failure to take any action shall be presumed to be in the best interests of the
Association.

C. Indemmnification in Third Party Proceedings. The Association shall indemmify any person who was
or is a party or is threatened to be made a party fo any thieatened, pending or completed action,
suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by
or in the right of the Association) by reason of the fact that he/she is or was a Director, officer or
other representative of the Association, or is or was serving at the request of the Association as a
representative of another organization, against expenses (including attorney's fees), judgements,
fines and amounts paid in settlement actually and reasonably incurred by him/her in connection
with such action, suit or proceeding if he/she acted in good faith and in a manner reasonably
believed to be in, or not opposed to, the best inferests ofthe Association, and, with respect to any
criminal action or proceeding, had no reasonable cause to believe his/her conduct was unlawful,
The termination of any action, suit or proceeding by judgement, order, settlement, conviction, or
upott a plea of nolo contendere or its equivalent, shall not of itself create a presumption that the
person did not act in good faith and in a manner which he/she reasonably believed to be in, or not
opposed to, the best interests of the Association, and, with respect to any criminal action or
proceeding, had reasonable cause to believe that histher condunct was unlawful.

D. Indemnification in Derivative Actions. The Association shall indemnify any person who was or
is a party or is threatened to be made a party to any threatened, pending or completed action or
suitby or in the right of the Association to procure a judgement in its favor by the fact that he/she
is or was a Director, officer or other representative of the Association, or is or was serving at the
request of the Association as a representative of another organization against expenses (including
attorney's fees) actually and reasonably incurred in connection with the settlement of such action
or suit if he/she acted in good faith and in a manner he/she reasonably believed to be in, or not
opposed to, the best interests of the Association and except that no indemnification shall be made
in respect of any claim, issue or matter as to which such person shall be judged to be liable for
negligence or misconduct in the performance of his/her duty to the Association unless and only
to the extent that the Court of Comimon Pleas of Northampton County or the court in which such
action or suit was brought shall determine upon application that, despite the adjudication of
liability but in view of all the circumstances of the case, such person is fairly and reasonably
entifled to indemnity for such expenses which the Court of Common Pleas or such ather court
shall deem proper.

E. Mandatory Indemnification, Notwithstanding any contrary provision of the articles or these by-
laws, to the extent that a representative of the Association has been successful on the merits or
otherwise in defense of any action, suit, or proceeding referred to in either Section C. or Section
D. above, he/ she shall be indemnified against expenses (including attorney's fees) actually and
reasonably incurred by himv/her in connection thexewith,
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Determination of Entitlement to Indemnification. Unless ordered by a court, any indemnification
under Section C. or D. above shall be made by the Association only as authorized in the specific
case upon the determination that indemuification of the representative is proper in the
circumstances because hefshe has met the applicable standard of conduct set forth in such
paragraph. Such determination shall be made:

1. by the Board by a majority vote of a quorum consisting of Directors who were not
parties to such action, suit or proceeding; or

2. if such a quorum is not obtainable, or, even if obtainable, a majority vote of a guorum of
disinterested Directors so directs, by independent legal counsel in a written opinion.

Advancing Expenses. Expenses incurred in defending a civil or eriminal action, suit or
proceeding may be paid by the Association in advance of the final disposition of sucl action, suit
or proceeding as authorized by the Board in a specific case upon receipt of an undertaking by o
on behalf of the representative to repay such amount unless it shall ultimately be determined that
he/she is entitled to be indenmified by the Association as authorized in paragraphs A through C
above.

Indemnification of Former Representatives. Eacli such indemnity shall continue as fo a person
who has ceased to be a representative of the Association and may inure to the benefit of the heirs,
executors and administrators of such person,

Insurance. The Association shall have the power to purchase and maintain insurance on behalf of
any person who is or was a Director, officer, employee or agent of the Association ox is serving at
the request of the Association in another organization against any liability asserted against such
person and incurred by such person in any capacity or arising out of such person's statos as such,
whether or not the Association would otherwise have the power to indemnify such person against
such liability.

Reliance on Provisions. Each person who shall act as an authorized representative of the
Association shall be deemed to be doing so in reliance upon the rights of indemnification provided
by this Article,
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EXHIBIT “G”




pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF
JORDAN VYONDER,
Requester
v. i Docket No.: AP 2022-2757
BUCKS COUNTY FREE LIBRARY, :
Respondent
FACTUAL BACKGROUND

On December 7, 2022, Jordan Vyonder (“Requester™) submitted a request (“Request™) to
the Bucks County Free Library (“Library”) pursuant to the Right-to-Know Law (“RTKL"), 65 P.S.
§8 67.101 et seq., seeking: “all [e]mails to this library system and any of its member libraries that
are identified as or can be construed as complaints. From 1/1/22 to 12/7/22.” Also on December
7,2022, the Library notified the Requester that it would not be responding to the Request because
the Library is not an agency under the RTKL.

On December 7, 2022, the Requester appealed to the Office of Open Records (“OOR”),
The OOR invited both parties to supplement the record and directed the Library to notify any third
parties of their ability to participate in this appeal. 65 P.S. § 67.1101(c).

On December 16, 2022, the Library submitted a position statement arguing that it is not an

agency subject to the RTKI.. In support of its position, the Library submitted the affidavit of John




Dogan, 1T, Chief Financial Officer for the Library.! The Library also submitted supporting
documents, including, an Internal Revenue Service document indicating that the Library is a
501(c)(3) organization, financial statements for 2021, the Library’s 2021 Operating and Capital
Budget, the Bucks County Comprehensive Financial Report, and the Bucks County 2023
Preliminary Budget.

On December 8, 2022 and December 16, 2022, the Requester submitted a total of fen
position statements, arguing that the Library is an agency subject to the RTKL.

LEGAL ANALYSIS
The RTKL defines a “local agency” as any of the following:

(1) Any political subdivision, intermediate unit, charter school, cyber charter school
ar public trade or vocational school.

(2) Any local, intergovernmental, regional or municipal agency, authority, couneil,
board, commission or similar governmental entity.

65P.S. § 67.102.

Here, the Library is a nonprofit corporation and not a “political subdivision, intermediate
unit, charter school, or public trade or vecational schooll,].. Jocal, intergovernmental, regional or
municipal agency, authority, council, board, [or] commission...”? Id. Therefore, the question
becomes whether the Library is a “similar governmental entity.”

In Pysher v. Clinton Twp. Volunteer Fire Co., 209 A.3d 1116 (Pa. Commw. Ct. 2019), the
Commonwealth Coutt discussed its decision in dppeal of Hadley, 83 A.3d 1101 (Pa. Commw. Ct.

2014), wherein the Court “evaluated whether a regional alliance of businesses, industry, and

! Under the RTKY, a sworn affidavit or statement made under the penalty of perjury may serve as sufficient
evidentiary support. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa. Commw. Ct. 2011); Moore
v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010).

2 The Library submitted a Department of Treasury, Internal Revenue Service document dated December 26, 1991,
which indicates that the Library is a 501(c)(3). Additionally, the Doran Affidavit provides that the “[Library] system
is a tax-exempt 501(c)(3) non-profit organization under the Internal Revenue Code.” See Doran Affidavit, 1 8.

2




tourism, which was a private nonprofit, was a ‘similar governmental entity’ to be considered a
‘local agency’ under the RTKL.” Pysher, 209 A.3d at 1123. In Hadley, the Commonwealth Court
set forth several factors to be considered when assessing whether an organization is considered a
“similar government entity[,]” including the degree of governmental control, the nature of the
organization’s functions, and financial control. Id.; see also Hadley, 83 A.2d at 1108. The Court
explained that with respect to the first factor, a court should review the “organizational structure,
purposes, powers, duties and fiscal affairs” of the organization. Id. The Court also noted that
“cooperation with the government is insufficient to establish control.” Id. Regarding the second
factor, the Court held that “[tjhe function an entity performs weighs heavily in a local agency
assessment. The function must be governmental, but it need not be ... essential. To qualify as
governmental, the function must be a substantial facet of a government activity.” Id, Finally, with
respect to financial conirol, the Court noted that “the less government financing, the less likely it
was that there was governmental control.” Id.

In the instant matter, the Doran affidavit affirms that the Library system consists of seven
branches throughout Bucks County (“County™) and that the primary purpose of the Library is “to
provide to the general public access to books, information, and other materials and other resources
for educational, recreational and other informational needs” and that it is governed. by a seven-
member Board of Directors that operates independently from the County and any other
government entity, See Doran Affidavit, §Y 9-10. Members of the Board of Directors are
appointed by the County Commissioners pursuant to the Public Library Code, 24 Pa.C.S. §
9318(b)(1), but the Board members do not consist of any County officials.® Id at § 14.

Additionally, the Doran affidavit provides that the Library’s administration consists of a Chief

3 The Public Library Code provides that “[t}he municipal officers of the municipality in which the Jocal library is
established shall appoint any members of the board and {ill any vacancies on the board....” 24 Pa.C.8. § 9318(b)(1).
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Executive Officer who is hired by Library’s Board of Directors, as well as a Chief Operations
Officer, a Chief Financial Officer, a Public Services Director, a Collections Management Director,
an Access Service Manager and a District Consultant, all of whom are hired by the Chief Executive
Officer. Id. at § 11. No County Commissioner or County official is involved in the day-to-day
administration, governance or activities of the Library. Id. at § 16.

The Doran affidavit further provides that the Library maintains its own website and domain
that is separate from the County and that it maintains its own Informational Technology
Department, servers and equipment that is all separate from the County. Id. at § 12. The Library
does not participate in the County’s pension or health benefit plans and provides its own benefit
plans to library employees, and does not observe the same holidays County government. Jd. at
22, 24.

Regarding financing, the Doran affidavit affirms that “[the Library] prepares its own yeatly
budgets and is responsible for its own yearly audit which it forwards to the County. The County,
in turn, accepts [the Library’s] audit for incorporation into its financial statements concerning the
use of taxpayers’ monies.”* Id. at  [8. Further, “operations of [the Library] are primarily funded
by the County through tax dollars, followed by state aid provided by the Commonwealth of
Pennsylvania, as well as by charitable donations, grants, endowments and fines and fees.” Id. at
15. While six of the seven Library branches are in County buildings and are provided rent-fiee,
the Library “solely maintains and upkeeps the buildings and grounds without involvement or
assistance by the County or its service employees, unless there is an emergency[,]” and Library
employees provide cleaning and landscaping services to the Library buildings and grounds, and

engages in its own contracts with outside companies. Id at § 21. Additionally, the Library

4 On appeal, the Library submitted a copy of the County’s Annual Financial Report for 2021, which identifies the
Library as a “component unit,” which the Report defines as “legally separate entities.”
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submitted a copy of the County’s 2023 Preliminary Budget, which lists the Library under the
“miscellaneous”™ category rather than under its list of County Departments.

The Requester argues that the fact that the Library previously considered itself an agency
under the RTKL and has participated in appeals before the OOR, supports a finding that the Library
is a local agency subject to the RTKL. While the Requester is cotrect in that the Library has, in
the past, considered itself an agency subject to the RTKL, and has also been a party in previous
appeals before the OOR, the Library did not previously raise the issue of jurisdiction and the OOR
did not make a finding that the Library is in fact an agency. See Dearmond v. Bucks Cnty. Free
Library, OOR Dkt. AP 2022-0954, 2022 PA 0.0.R.D. LEXIS 1470; Marcovitz v. Bucks Cniy.
Free Library, OOR Dkt. AP 2013-1041, 2013 PA O.0.R.D. 575. Further, the fact that the Library
previously responded to RTKL requests and did not raise the issue of jurisdiction in previous
appeals before the OOR, does not prevent the Library from now presenting evidence that it is not
a local agency, nor does it preclude a finding by the OOR that the Library is not a local agency
pursuant to the RTKI.. See Scotf v. Del. Vallley Reg’l Plonning Comm’n, 56 A.3d 40, 44 n4 (Pa.
Commw. Ct. 2012); Boyer v. Wyoming Free Library, OOR Dkt. AP 2018-1276, 2018 PA
0.0.R.D. LEXIS 1143.

Here, based on the evidence submitted, the Library has established that, while its Board
members are appointed by the County Commissioners, as required by the Public Library Code, the
Library itself is not under government control as the day to day activities, governance and
administration of the Library is controlled by the Board members, without County oversight.
Further, the Library receives funfling from wvarious sources, and while it receives government
funding, this fact alone is not encugh to transfoum a private nonprofit corporation into a local

agency under the RTKT.. See Hadley, supra. Therefore, as there is no evidence before the OOR




of any governmental control that would make the Library a “similar governmental entity,” the
Library is not a local agency, and thus, not subject to the RTKL and the OOR lacks jurisdiction
over this appeal. See MacNeil v. Sharon Hill Boro. Library, OOR Dkt. AP 2021-1015, 2021 PA
0.0.R.D. LEXIS 1472 (a public library is not a local agency under the RTKL); Boyer, supra.
CONCLUSION

For the foregoing reasons, the appeal is dismissed for lack of jurisdiction, and the Library
is not required to take any further action. This Final Determination is binding on all parties. Within
thirty days of the mailing date of this Final Determination, any party may appeal to the Bucks
County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with notice of
the appeal. The OOR also shall be served notice and have an opportunity to respond as per Section
1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial fribunal adjudicating this
matter, the QOR is not a proper party to any appeal and should not be named as a party.® This

Final Determination shall be placed on the OOR website at: hitp://openrecords.pa.goy.

FINAL DETERIVIINATION ISSUED AND MAILED: January 6, 2023

/s/ Kathleen A. Higgins

KATHLEEN A, HIGGINS
DEPUTY CHIEF COUNSEL

Sent to: Jordan Vyonder (via email only);
John Doran (via email only);
Karen A. Diaz, Esq. (via email only)

3 Padgett v, Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw, Ct. 2013).
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VERIFICATION

I, Ken Solt, President of Hellertown Area Library Association Board of Directors hereby
verify that T am authorized to take this verification on behalf of Petitiones/Appellant, Hellerfown Area
Library Association; and that the statements and responses made in the foregoing Appeal are true and
correct to the best of my knowledge, information and belief; and 1 understand that false statements
herein are made subject to the penalties prescribed in 18 Pa.C.S.A. § 4904 relating to unsworn

falsification to authorities.

4 ) et
Date:  February 5,2023 7 =

Ken Solt, President, Board of Directors
Hellertown Area Library Association




IN THE NORTHAMPTON COUNTY COURT OF COMMON PLEAS

HELLERTOWN AREA LIBRARY

ASSOCIATION ,
Petitioner, : CASE NO.:
V.
STATUTORY APPEAL
SUSAN LONGNAKER
Respondent.
CERTIFICATE OF SERVICE

I, JASON G. BATES, ESQUIRE, hereby certify that on February 6, 2023, a true and correct copy of
the foregoing was mailed to the following Counsel of Record before the Office of Open Records pursuant to
the Pennsylvania Rules of Civil Procedure as well as mailed to the Office of Open Records pursuant fo Section
1303 of the Right To Know Law, 65 P.S. §67.1303:

Tricia S. Springer, Esquire

Kevin M. Skjoldal, Esquire

Eckert Seamans Cherin & Mellott, LLC
213 Market Street, 8 Floor
Harrisburg, PA 17101
tspringerieckertseamans.com
kskioldal(meckertseamans.com

Joshua T. Young, Deputy Chief Counsel
Office of Open Records

333 Market Street, 6™ Floor

Harrisburg, PA 17101

(P): 717.346.9903

joshyoung@pa.gov e
Filings: openrecords(@pa.gov /
. CONNOR, WEBER & OBERLIES
‘l\ }r ,}m}:‘ t}‘“‘ " | ,"':‘.:.'J h.,.f-""wr"{'i:;‘t?jj)
Date:  ~ / "’// e By: i S e

JASON G. BATES, ESQ
Attorniey Identification No. 79202
171 West Lancaster Avenue, Suite 100
_Paoli, Pennsylvania 19301

£ (610) 640-2800
jbates@cwolaw.com
Attorney for Petitioner/Appellant,
Hellertown Area Library Association




