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  May 23, 2023 
 
 
FILED VIA PACFILE 
Michael Krimmel, Esq. 
Prothonotary 
Commonwealth Court of Pennsylvania 
Pennsylvania Judicial Center 
601 Commonwealth Avenue, Suite 2100 
Harrisburg, PA   17106-2575 

 
RE: Submission of Record in: 

Pennsylvania Historical and Museum Commission v. Alec Ferretti,  
No. 190 CD 2023 

 
Dear Mr. Krimmel: 
 
We hereby submit the record in the above-referenced matter.  Section 1303 of the Right-to-Know 
Law, 65 P.S. §§ 67.101, et seq., (“RTKL”), defines the Record on Appeal as “the record before a court 
shall consist of the request, the agency’s response, the appeal filed under section 1101, the hearing 
transcript, if any, and the final written determination of the appeals officer.”  Pursuant to Department 
of Transportation v. Office of Open Records, 7 A.3d 329 (Pa. Commw. Ct. 2010), this record includes 
all “evidence and documents admitted into evidence by the appeals officer pursuant to Section 
1102(a)(2).”  The record in this matter consists of the following:  
 
Office of Open Records Docket No. AP 2022-2106: 
 

1. The appeal filed by Alec Ferretti (“Requester”) to the Office of Open Records (“OOR”), 
received September 9, 2022. 
 

2. Official Notice of Appeal (“Appeal”) dated September 13, 2022, sent to both parties by the 
OOR, advising them of the docket number and identifying the appeals officer for the 
matter. 
 

3. Pennsylvania Historical and Museum Commission (“PHMC”) submission received 
September 30, 2022. 
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4. OOR correspondence dated October 25, 2022, regarding appeal reassignment. 

 
5. Requester submission dated October 25, 2022. 

 
6. OOR correspondence dated October 26, 2022, acknowledging receipt of the 

Requester submission and directing the parties to make further submissions via the 
OOR E-File Portal. 
 

7. OOR correspondence dated October 28, 2022, establishing submission deadlines 
and final determination issuance date. 
 

8. OOR correspondence dated November 8, 2022, establishing revised submission 
deadlines and final determination issuance date. 
 

9. PHMC Entry of Appearance received November 14, 2022. 
 

10. PHMC submission dated November 14, 2022. 
 

11. OOR correspondence dated November 23, 2022, seeking additional time to issue 
the final determination. 
 

12. OOR correspondence dated November 29, 2022, seeking additional information 
from PHMC and seeking a final determination extension agreement from the 
Requester. 
 

13. PHMC submission dated December 6, 2022. 
 

14. Requester submission dated December 8, 2022. 
 

15. OOR correspondence dated December 16, 2022, asking PHMC if they had provided 
notice to a potential direct interest participant, TGN/Ancestry (“Ancestry”) and 
seeking Requester agreement to final determination extension. 
 

16. Email chain dated December 20, 2022, wherein PHMC’s forward their appeal 
notice to Ancestry and the OOR responds to PHMC’s questions regarding 
redactions in OOR E-File Portal submissions.  
 

17. Email chain dated December 20, 2022, between Ancestry and the OOR regarding 
participation in the appeal.  
 

18. OOR correspondence dated January 12, 2023, seeking additional time to issue the 
final determination. 
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19. Requester correspondence received January 12, 2023, granting the OOR the 
requested extension. 
 

20. Final Determination dated January 26, 2023, issued by the OOR. 
 

 
The OOR has discretion to hold a hearing on appeals filed but chose not to do so in this 
matter.  Therefore, there is no transcript to transmit.  Certification of the record in this case 
is attached to this letter.  Please feel free to contact us for any reason in connection with 
this matter. 
 
Sincerely, 
 

 
 
Kyle Applegate 
Chief Counsel 
 
Attachments 
 
cc:  Terry L. Mutchler, Esq. (for Requester) 

Gerard A. Leone, Esq. (PHMC)  



Commonwealth of Pennsylvania

Agency Docket Number: AP 2022-2106

Appellate Court Docket Number: 190 CD 2023

I, Elizabeth Wagenseller, certify that the accompanying electronically transmitted materials are true 

and correct copies of all materials filed in the Office of Open Records and constitute the record for :

Pennsylvania Historical and

Museum Commission,

Petitioner

v.

Alec Ferretti

(Office of Open Records),

Respondent

Executive Director

/s/ Elizabeth Wagenseller 05/23/2023

Volumes:

Agency Record (2)

Printed: 5/23/2023  1:21:43PMPACFile 1003 1



 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 

PENNSYLVANIA HISTORICAL   : 
and MUSEUM COMMISSION  : 
 Petitioner,  :   
   :   190 CD 2023 
  v.  :     
    : 
ALEC FERRETTI  : 
 Respondent.     :     
             

 
CERTIFIED RECORD 

 
 
 
 
 
 
 
 
 

Kyle Applegate 
Chief Counsel 
Commonwealth of Pennsylvania 
Office of Open Records 
333 Market Street 16th Floor 

      Harrisburg, PA 17101-2234 
Phone: (717) 346-9903  
Fax: (717) 425-5343 
Email:  Kyapplegat@pa.gov 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 

PENNSYLVANIA HISTORICAL   : 
and MUSEUM COMMISSION  : 
 Petitioner,  :   
   :   190 CD 2023 
  v.  :     
    : 
ALEC FERRETTI  : 
            Respondent.  :   
             

 
CERTIFICATE OF SERVICE 

 
I hereby certify that I have served a true and correct copy of the Certified Record 

upon the following by PACFile and by email at the email listed below: 

 
Terry L. Mutchler, Esq. 
Evan Kramer, Esq. 
Obermayer, Rebmann, Maxwell 
& Hippel LLP 
1500 Market Street, Suite 3400 
Philadelphia, PA 19102 
terry.mutchler@obermayer.com 
evan.kramer@obermayer.com 
 
 
 

 
Gerard A. Leone, Esq. 
Assistant Counsel 
Pennsylvania Historical and  
Museum Commission 
401 North Street 
Harrisburg, PA 17120 
geleone@pa.gov 
 
 
 
 

 

 
      
Faith Henry, Administrative Officer 
Office of Open Records 

      333 Market Street 16th floor 
      Harrisburg, PA 17101-2234 

Phone: (717) 346-9903 
Fax:  (717) 425-5343 
Email: fahenry@pa.gov  

Dated:  May 23, 2023  

mailto:fahenry@pa.gov


 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 

PENNSYLVANIA HISTORICAL   : 
and MUSEUM COMMISSION  : 
 Petitioner,  :   
   :   190 CD 2023 
  v.  :     
    : 
ALEC FERRETTI  : 
            Respondent.  :     
        

 
TABLE OF CONTENTS 

RECORD 
 

Alec Ferretti v. Pennsylvania Historical & Museum Commission,  
OOR Dkt. AP 2022-2106 

 
1. The appeal filed by Alec Ferretti (“Requester”) to the Office of Open Records 

(“OOR”), received September 9, 2022. 
 

2. Official Notice of Appeal (“Appeal”) dated September 13, 2022, sent to both parties 
by the OOR, advising them of the docket number and identifying the appeals officer 
for the matter. 
 

3. Pennsylvania Historical and Museum Commission (“PHMC”) submission received 
September 30, 2022. 
 

4. OOR correspondence dated October 25, 2022, regarding appeal reassignment. 
 

5. Requester submission dated October 25, 2022. 
 

6. OOR correspondence dated October 26, 2022, acknowledging receipt of the 
Requester submission and directing the parties to make further submissions via the 
OOR E-File Portal. 
 

7. OOR correspondence dated October 28, 2022, establishing submission deadlines 
and final determination issuance date. 
 

8. OOR correspondence dated November 8, 2022, establishing revised submission 
deadlines and final determination issuance date. 
 

9. PHMC Entry of Appearance received November 14, 2022. 
 

10. PHMC submission dated November 14, 2022. 



 

 

 
11. OOR correspondence dated November 23, 2022, seeking additional time to issue 

the final determination. 
 

12. OOR correspondence dated November 29, 2022, seeking additional information 
from PHMC and seeking a final determination extension agreement from the 
Requester. 
 

13. PHMC submission dated December 6, 2022. 
 

14. Requester submission dated December 8, 2022. 
 

15. OOR correspondence dated December 16, 2022, asking PHMC if they had provided 
notice to a potential direct interest participant, TGN/Ancestry (“Ancestry”) and 
seeking Requester agreement to final determination extension. 
 

16. Email chain dated December 20, 2022, wherein PHMC’s forward their appeal 
notice to Ancestry and the OOR responds to PHMC’s questions regarding 
redactions in OOR E-File Portal submissions.  
 

17. Email chain dated December 20, 2022, between Ancestry and the OOR regarding 
participation in the appeal.  
 

18. OOR correspondence dated January 12, 2023, seeking additional time to issue the 
final determination. 

 
19. Requester correspondence received January 12, 2023, granting the OOR the 

requested extension. 
 

20. Final Determination dated January 26, 2023, issued by the OOR. 
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From: 
To: 
Subject: 
Date: 
Attachments: 

no::repty®ooenrecordsDeQomola,oom 
al13fi:26@gmaH com 
[External] PA Office of Open Recxirds - Appeal Confirmatlon 
Friday, September 9, 2022 3: l3:13 PM 
oor logo ema1Lona 

ATTENTION: This email message is from an external sender. Do not open links or attachments from 
unknown senders. To report suspicious email, use the Revwr Pf11sl1mo button w Outlook, 

e pennsylvania 
~ OFF-lC.F. Or OPEN flECO~OS 

You have filed an appeal of an agency's response to a request for records under the Right-to-Know 

Law. 

Name: 

Company: 

Address 1: 

Address 2: 

City: 

State: 

Zip: 

Phone: 

Email: 

Emall2: 

Agency (list): 

Agency 

Address 1: 

Agency 

Address 2: 

Agency City: 

Alec Ferretti 

242 E 38th St 

Apt 2F 

New York 

New York 

10016 

631-672-7020 

al13fe26@grnail.com 

al13fe26@gmai l. com 

Pennsylvania Historica l and Museum Commiss ion 

350 North St 

Harrisburg 
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Agency State: Pennsylvania 

Agency Zip: 17120 

Agency Phone: 717-787-7180 

Agency Email: 

Records at 

Issue in t his 

Appeal: 

RA-rt kph mc@pa.gov 

I requested digital copies of analog records, held by PHMC, that were 

digitized by the Generations Network (TGN), AKA Ancestry.com, starting in 

2008. The contract signed between PHMC and TGN states that TGN would 

provide PHMC a copy of the digitized material. In PHMC's response, they 

claim that they, an archive empowered to preserve the state's records, 

decided not t o take possession of the digitized records, and instead, 

allowed TGN to be the only entity t o possess them. This strains credulity. 

Request e-mail 

Submitted to 

Agency Via: 

Request Date: 09/01/2022 

Response 09/09/2022 

Date: 

Deemed No 

Denied: 

Agency Open Anne Marie Ickes 

Records 

Officer: 

Attached a Yes 

copy of my 

request for 

records: 

Attached a Yes 

copy of all 

responses 

from the 

Agency 

regard Ing my 

request: 

Attached any Yes 

letters or 
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notices 

extending the 

Agency's time 

to respond to 

my request: 

Agree to 

permit the 

OOR 

additional 

time to fssue a 

final 
determination: 

30 Days 

Interested in No 

resolving this 

issue through 

OOR 

mediation: 

Attachments: • Gmail - RTKL PHMC Response_09092022.pdf 

• RTKRequestForm - Updated 11-27-2018.pdf 

• FerrettiResponseSent.pdf 

• 2008_Ancestry d igitization FIRST agreement.pdf 

I requested the listed records from the Agency named above. By submitting this form, I am 

appealing the Agency's denial, partial denial, or deemed denial because the requested records 

are public records in the possession, custody or control of the Agency; the records do not qualify 

for any exemptions under§ 708 of the RTKL, are not protected by a privilege; and are not exempt 

under any Federal or State law or regulation; and the request was sufficiently specific. 

333 Market Street, 16th Floor I Hamsburg. PA 17101-2234 I 717.346.9903 I F 717.425.5343 I oo.:mrecortit o:ui:o 
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COMMONWEALTH OF PENNSYLVANIA 

PENNSYLVANIA HISTORICAL & MUSEUM COMMISSION 

Email to: AL13FE26@gmajl.com 
Alec Fenetti 
242 E 38111 St Apt 2F 
N(!w York, NY 1001 6 
Conklin, NY 13748 

RE: RTKL Request 2022-24 

Dear Mr. Ferretti : 

September 9, 2022 

This letter acknowledges the Pennsylvania HisLoricaJ and Museum Commission 's ("PHMC") 
receipt of your written request for records under the Pennsylvania Right-to-Know Law ("RTKL "), 65 P .S. 
§§ 67. I 01 -67.3104 received September I, 2022. PHMC received your request stated as fo llows: 

''All documents scanned (and subsequent indexes and metadata created) pursuant to the contract 
signed in 2008 between the PHMC and The Generations Network, along with all documents scanned 
(and subsequent indexes and metadata created) pursuant to any addenda to that contract, including but 
not limited to all birth and death records and all metadata for birth and death records." 

To the best of PHMC's knowledge, it never had the record you requested, or it no longer exists. 
After initially receiving copies of the records digitized by Ancestry, PHMC concluded that the volume 
exceeded its capacity to retain these records and therefore relies on Ancestry 's copies for their own 
reforence. ln responding to requests for access to public records, an agency is not required to ·'create a 
record which does no1 currently exist OJ to compile, maintain, format or organize a record in a manner in 
which the agency does not cun·ently compile, maintain, format or organize the record.'. 65 P.S. § 
67.705. The Right-lo-Know-Law provides Lhat l'ecords not in the agenc..-y 's custody, possession or 
conlrol do not exist such that they caa bt! roq uestcd of the agency. 1 

If you disagree with the above determination(s), then you have the right lo appeal this response to 
the Office of O~n Records. If you choose to file an appeal, you must send a written appeal (e.g .. via e
mail, fax, regular U.S. mail) to both PHMC 300 North St, Harrisburg, PA 17120 and the Office of Open 
Records at: Office of Open Records, 333 Market St I 6th floor, Harrisburg, PA 17101. Thls appeal must 

1 Set: Saunders v. Dep't of Corr .• 172 A.Jct I 10. 112 (Pn.Cmwlth. 20 17) 

300 North Street I Harrisburg, PA 17120-0024 I 717t.787.2891 I Fax 717.783.9924 lwww.phmc.pa.gov 
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be sent within 15 business days of Lhe maiUng date of lbis response. If you choose to file an appeal , you 
must include the following: 

(1) a copy of your request~ 
(2) a copy of this response~ and 
(3 ) in a letter or message directed at the Executive Director of the Office of Opeu Records, the 

reason(s) in support of your appeal and/or why you believe the agency is in possession of records. or 
unable to meet any of the exemptions as stated in this response. 

TI1e Office of Open Records has an appeal form available on its website at: 
lm ps://www.opemecords.pg,,gov/ Appeals/ AppCll1Form.cfm (onlinc foun) 
or https:/ / www.c,pcnrc.-cords.pn.go,~/Documcnl!I/ Appc.'lls/ Appe..1JJ1orm.pdf 

Date of Mailing: September 9, 2022 

Sincerely, 

_CL'o'fl~~ 
Anne Marie Ickes 
Associate Agency Open Records Officer 
Pennsylvania Historical & Museum Commission I 
PennsyJvania State Archives 
350 North St, Harrisburg. PA 17120-0090 
Phone: 717~787-7180 

300 North Street I Harrisburg, PA 17120-0024 I 717t.787.2891 I Fax 717.783.9924 lwww.phmc.pa.gov 
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Gmail 

RTKL PHMC Response_09092022 

PH, right to know <RA-rtkphmc@pa.gov> 
To: Alec Ferretti <al13fe26@gmail.com> 

Anne Marie Ickes I Archivist I PHMC Records Coordinator 

Records Division I PA State Archives 

PA Historical & Museum Commission 

350 North Street. Hamsburg PA 17120-0090 

Phone: 717-787-7180 

www.phmc.pa.gov/ArchlveslRecords-Management 

Pennsylvania State Archives 
1'1:NNSYlVANI " HI\TO IUCi\l M"0 MUSl'UM COMMIS',10:-1 

From: Alec Ferretti <al13fe26@gmail.com> 
Sent Thursday, September 1. 2022 7:08 PM 
To: PH, right to know <RA·rtkphmc@pa.gov> 
Subject: [External] RTK Request 

Alec Ferretti <al13fe26@gmail.com> 

Fri, Sep 9, 2022 at 9:58 AM 

ATTENTION: This email message is from an extemal sender. Do not open links or attachments from unknown senders. 
To report suspicious email, use the Reporl Phishing button in Outlook 

Dear Ms Bendroth 

Please see attached. 

Alec Ferretti 

~ FerrettlResponseSenlpdf 
437K 
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f!1 e~~~~re~~:~!~ 
Standard Right-to-Know Law Request Form 

Good communication is vffal in the RTKL process. Complete this form thoroughly and retain a copy; it is required 
should an appeal be necessary. You have 15 business days to appeal after a request is denied or deemed denied. 

Pennsylvania Historical and Museum Commission 
SUBMITTED TO AGENCY NAME: __________________ (Attn: AORO) 

1 Sept 2022 
Date of Request: __________ Submitted via: 00 Email D U.S. Mail D Fax D In Person 

PERSON MAKING REQUEST: 

Name: Alec Ferretti Company (If applicable): _________ _ 

Mailing Address: 242 E 38th St Apt 2F 

City: New York State: NY 

Telephone: 631-672-7020 

Zip: 10016 Email: AL 13FE26@Gmail.com 

Fax: _ _____________ _ 

How do you prefer to be contacted if the agency has questions? O Telephone 00 Email D U.S. Mail 

RECORDS REQUESTED: Be clear and concise. Provide as much specific detail as possible, Ideally including subject 
matter, time frame, and type of record or party names. Use additional sheets if necessary. RTKL requests should seek 
records, not ask questions. Requesters ore not required ta explain why the records ore sought or the intended use of the 
records unless 0therwlse required by law. All documents scanned (and subsequent indexes and 
metadata created) pursuant to the contract signed in 2008 between the PHMC and The 
Generations Network; along wlffl all documents scanned (and subsequent indexes and 
metadata created) pursuant to any addenda to that contract, Including but not limited to all 
birth and death records and all metadata for birth and death records. 

DO YOU WANT COPIES? 00 Yes1 electronic copies preferred if available 

D Yes, printed copies preferred 

D No, in-person inspection ofrecords preferred (may request copies later) 
Do you want certified copjcs? D Yes (may be subject to additional costs) 00 No 
RTKL requests may require payment or prepayment of fees. See the Official R'CKL Fee Schedule for more details. 
Please notify me lf fees associated with this request wfU be more than D $100 ( or) 00 $_5_0 __ _ 

ITEMS BELOW THIS LINE FOR AGENCY USE ONLY 

Tracking: ______ Date Received: ______ Response Due (5 bus. days): _____ _ 

30-Day Ext? D Yes D No (lfYes, Final Due Date: _ _____ ) Actual Response Date: _____ _ 

Request was: D Granted D Partially Granted & Denied D Denied Cost to Requester: $ _____ _ 

D Appropriate third parties notified and given an opportunity to object to the release of requested records. 

NOTE: In most cases, a completed RTKL request form is a public record. Form updated Nov. 27, 2018 
Mora lnfonnation about the RTKL is available at https:/lwww.openrecords.pa.gov 
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MSC 17173 
License Agreement 

This License Agreement ("AGREEMENT") is entered Into as of the date last signed below, between The 
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah ('TGN'), and the 
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of 
Pennsylvania ("Commonwealth"), located In Harrisburg, Pennsylvania ("PHMC'). · 

WHEREAS, TGN operates rriultlple genealogy and family history related Web properties, including 
Ancestry.com, that provide family-oriented services, genealogy research and access to other related 
services (the 'TGN Network"). · 

WHEREAS, PHMC owns or has rights to historical records, including the records covered in Appendix A 
(the "Records"), as may be supplemented from time to time by mutual agreement; and 

WHEREAS, TGN desires to access th.a Records for the purpose of digitization, index creation and 
distribution. The resulting digital images and indexes created by TGN from the.Records are referred to as 
the "Licensed Materials." 

THEREFORE, the parties, Intending to be legally bound, agree to the following: 

Definitions: 

Records. The term "Records" shall inean those PHMC Collections as described in Appendix A. 

Licensed Materials. The term "Licensed Materials" shall mean those digital images and indexes that TGN 
creates as a result of digitizing and indexing the records. 

1. Records Access. 

1.1. By PHMC. PHMC shall: a) deliver to TGN a copy of the Records on microfilm, and b) 
provide TGN with copies. of digital records, as specified in Appendix A. 

1.2. By TGN. TGN agrees to digitize and create a basic inqex of the Records, and, prior to 
or simultaneously to posting such records to the TGN Network, provide PHMC with a 
digital copy of the images and Indexes, in a digital format approved by PHMC, subject to·· 
the use restrictions stated below. TGN agrees to provide free access for up to 20 
simultaneous users to Ancestry.com, including the Licensed Materials, on location at the 
state archive. TGN agrees to provide the PHMC logo and sourcing credit and quarterly 
usage reports on web pages containing the Licensed Materials. TGN warrants that the 
digitized and indexed images provided to PHMC will be free from defect and that if 
defective, it will repair or replace the digitized and indexed images at its own expense. 

2. Grant of Licenses. 

2.1. By PHMC. PHMC grants to TGN the right and license to digitize, Index, copy,.publish, 
republish, market, distribute, and sell the Licensed Materials anywhere in the world 
within any media, including but not limited to printed and Electronic Products. 
"Electronic Product' shall mean the publication and/or distribution of the Licensed 
Materials in any and all electronic media, now known or developed in the·future, 
including but not limited to floppy disk, CD-ROM, DVD, hand held devices, Internet (or 
any other method of on-line publication or distribution). For each collection, this right 
and license will be held exclusively by TGN for a period of three years (the "Exclusive 
Period") beginning the date on which TGN posts the Licensed Materials on line, except 
as specified in the Appendixes. 

I 
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2.2. By TGN. TGN grants PHMC a non-exclusive, non-transferable right and license to use 
the Licensed Materials for the benefit of its patrons. (Licensed Materials provided lo 
PHMC may be used for internal purposes at any time during or after the Exclusive 
Period.) PHMC may not post the Licensed Materials on its website for a period of three 
years from the date when the Licensed Materials were posted online by TGN. The 
Licensed Materials may not be distributed or resold by PHMC lo any company or 
institution for any purpose, and is solely for the use of individual patrons Following the 
three-year exclusive period, PHMC can post the Licensed Materials on its website for 
use by the general public. In the event that PHMC chooses lo post the Licensed 
Materials onllne following the Exclusive Period, TGN Is no longer obligated lo provide 
free access lo the Licensed Materials on-site, al the state archive. 

2.3. While either party may use third parties lo assist in the development and production of 
the Electronic Product, the license granted lo PHMC does not allow partnering, or co
publishing relallonshlps by PHMC, whereby any third party becomes a publisher of the 
Licensed Materials in an Electronic Product, or shares in the profit from the publication 
of the Licensed Materials In an Electronic Product. 

2.4. The PHMC reserves all rights pertaining lo use of the original records, as described in 
Appendix A, provided lo TGN. 

3. Representations. Each party represents and warrants that ii has the right to enter into this 
AGREEMENT and that by doing so ii shall not violate or infringe the rights of any third party. 

4. Background Checks. 

5. 

4.1. TGN must, al Its expense, arrange for a background check for each of its employees, as 
well as for the employees of its subcontractors, who will have access lo Commonwealth 
facilities. Background checks are lo be conducted via the Request for Criminal Record 
Check form and procedure found al http://www.psp.state.pa.uslpsplliblpsp/sp4-164.pdf. 
The background _check must be conducted prior lo inifial access by an IT employee and 
annually thereafter. 

4.2. Before the Commonwealth will permit a contract employee access lo Commonwealth 
facilities, TGN must provide written confirmation lo the office designated by the agency 
that the background check has been conducted. If, at any time, ii is discovered that an 
contract employee has a criminal record that includes a felony or misdemeanor involving 
terroristic threats, violence, use of a lethal weapon, or breach of trust/fiduciary 
responsibility; or which raises conce'rns about building, system, or personal security, or 
is otherwise job-related, TGN shall not assign that employee lo any Commonwealth 
facilities, shall remove any access privileges already given to the employee, and. shall 
not permit that employee remote access lo Commonwealth facilities or systems, unless 
the agency· consents, in writing, prior to the access being provided. The agency may 
withhold its consent at its sole discretion. Failure of TGN lo comply with the terms of 
this paragraph may result in default of TGN under its Agreement with the 
Commonwealth. 

4.3. . The Commonwealth specifically reserves the right of the Commonwealth to conduct 
background checks over and above that described herein. 

Insurance (applicable only if TGN employees or contractors perform work onsile al PHMCt 

5.1. TGN shall procure and maintain al its expense and require its subcontractors to procure 
and maintain, as appropriate, the following types of insurance, issued by companies 
acceptable lo PHMC and authorized lo conduct such business under the laws of the 
Commonwealth of Pennsylvania. 

2 



OOR Exhibit 1 Page 011

6. 

7. 

5.1.1. Worker's Compensation Insurance for all of TGN's employees and those of any 
subcontractor engaged in performing Services in accordance with the Worker's 
CompensationAct(77 P.S.§ 101, et seq). · 

5.1.2. Public liability and property damage insurance lo protect the Commonwealth of 
Pennsylvania, TGN and any and all subcontractors from claims for damages for 
personal injury (Including bodily injury), sickness or disease, accidental death, 
and damage lo property, including loss of use resulting from any property 
damage which may arise from its operations under this AGREEMENT, whether 
such operation be by TGN, by any subcontractor, or by anyone directly or. 
indirectly employed by either. The limits of such insurance shall be in an amount 
not less than $500,000 per person and $2,000,000 per occurrence, personal 
injury and property damage combined. Such policies shall be occurrence rather 
than claims-made policies and shall name the Commonwealth of Pennsylvania 
as an additional insured. The insurance shall not contain any endorsements or 
any other form designed to limit and restrict any action by the Commonwealth as 
an additional insured against the insurance coverages in regard to the work 
performed for the Commonwealth. 

5.2. Prior to commencing work under the AGREEMENT, TGN shall provide PHMC with a 
copy of each current certilfcate of insurance. These certificates shall contain a provision 
that coverages afforded under the policies will not be canceled or changed in such a 
way to cause the coverage to fail lo comply with the requirements of this Section until al 
least thirty (30) days prior written notice has been given lo PHMC. · 

5.3. TGN agrees lo maintain such insurance for the life of the AGREEMENT. 

Conflicts. 

6.1. In the event of a controversy or claim arising from the AGREEMENT, TGN must, within 
six months after the cause-of action accrues, file a written claim with the Contracting 
Officer for a determination. The claim shall state all grounds upon which TGN asserts a 
controversy exists. If TGN falls lo file a claim or files an untimely claim, TGN is deemed 
.to have waived its right to assert a claim in any forum. 

6.2. The Contracting Officer shall review timely-filed claims and Issue a final determination, 
In writing, regarding the claim. The final determlnation·shall be issued within 120 days 
of the receipt of the claim, unless extended by consent of the Contracting Officer and 
TGN. The Contracting Officer shall send his/her written determination to TGN. If the 
Contracting Officer fails to issue a final determination within the 120 days (unless 
extended by consent of the parties), the claim shall be deemed denied. The Contracting 
Officer's determination shall be the final order of the purchasing agency. 

6.3. Within fifteen (15) days of the mailing dale of the determination denying a claim or within 
135 days of filing a claim if, no extension is agreed to by the parties, whichever occurs 
first, TGN may file a statement of claim with the Commonwealth Board of Claims. 
Pending a final judicial resolution of a controversy or claim, TGN shall proceed diligently 
with the performance of the AGREEMENT in a manner consistent with the determination 
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of 
the AGREEMENT. 

Confidentiality. 

7.1. TGN agrees lo guard the confidentiality of the PHMC with the same diligence with which 
it guards Its own proprietary Information. PHMC agrees to protect the confidentiality of 
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8. 

TGN's confidential information with the same diligence with which it guards its own 
proprietary information. In order for information to be deemed to be confidential, the 
party claiming co~fidentiality must designate the Information as "confidential" in such a 
way as to give notice to the other party. The parties agree that such confidential 
Information shall not be copied, in whole or in part, except when essential for authorized 
use under this AGREEMENT. Each copy of such confidential information shall be 
marked by the party making the copy with all confidentialHy notices appearing in the 
original. 

7.2. The obligations stated in this Section do not apply to information: 

7.2.1. already known to the recipient at the time of disclosure other than through the 
contractual relationship; 

7.2.2. independently generated by the recipient and not derived from the information 
supplied by the disclosing party; 

7.2.3. known or available to the public, except where such knowledge or availability Is 
the result of unauthorized· disclosure by the recipient of the proprietary 
Information; 

7.2.4. disclosed to the recipient without a similar restriction by a third party who has the 
right to make such disclosure; or 

· 7.2.5. required to be disclosed by the recipient by law, regulation, court order, or other 
legal process. · · 

7.3. There shall be no restriction with respect to the use or disclosure of any ideas, concepts, 
know-how, or data processing techniques developed alone or jointly with PHMC in 
connection with service.s provided to PHMC under this AGREEMENT. 

Termination. 

8.1. Termination for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN 
written notice of a deficiency in its performance. If TGN does not correct the deficiency 
to the reasonable satisfaction of PHMC within thirty (30) days of Its receipt of the notice 
of deficiency, PHMC may terminate this AGREEMENT. 

8.2. Termination for Cause by TGN: If, through any cause, PHMC fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, TGN shall give PHMC 
written notice of a deficiency in its performance. If PHMC does not correct the 
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of 
the notice of deficiency, TGN may terminate this AGREEMENT. 

8.3. Return of Materials. If this Agreement is terminated for cause by either party, PHMC 
agrees to return to TGN any Licensed Materials it has received from TGN and TGN . 
agrees to return to PHMC any records, as described in Appendix A, it has received from 
PHMC. 

9. Assignabilitv 

9.1. Subject to the terms and conditions of this Section, the AGREEMENT is binding upon 
the parties and their respective successors and assigns. 
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10. 

11. 

9.2. TGN may not assign, In whole or in part, the AGREEMENT or its rights, duties, 
obligations, or responsibilities hereunder without the prior written consent of PHMC, 
which consent may be withheld at the sole and absolute discretion of PHMC. 

9.3. For the purposes of the AGREEMENT, the term "assign' shall include, but shall not be 
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any 
ownership Interest in TGN provided, however, that the term shall not apply to the sale or 
other transfer of stock of a publicly traded company. 

9.4. Any assignment consented to by PHMC shall be evidenced by a wrttten assignment 
agreement executed by TGN and its assignee In which the assignee agrees to be legally 
bound by all of the terms and conditions of the AGREEMENT and to assume the duties, 
obligations, and responsibilities being assigned. 

9.5. Notwithstanding the foregoing, TGN may, without the consent of PHMC, assign its rights 
to payment to be received under the AGREEMNENT, provided that TGN provides 
written notice of such assignment to the PHMC together with a written 
acknowledgement from the assignee that any such payments are subject to all of the 
terms and conditions of the AGREEMENT. 

9.6. A change of name by TGN, following which the TGN federal identification number 
remains unchanged, is not considered to be an assignment. TGN shall give PHMC 
written notice of any such change of riame. 

Commonwealth Held Harmless 

. 10.1. TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth 
against any and all third party claims, demands and actions based upon or arising out of 
any activities performed by TGN and its employees and agents under this 
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim 
of which it learns. Pursuant to the Commonwealth Attorneys Act (71 P.S. § 732-101, et 
seq,), the Office of Attorney General ("OAG") has the sole authortty to represent the 
Commonwealth in actions brought against the Commonwealth. The OAG may, 
however, in its sole discretion and under such terms as it deems appropriate, delegate 
its right of defense. If OAG delegates the defense to TGN, the Commonwealth will 
cooperate with all reasonable requests of TGN made in the defense of such suits. 

10.2. Notwithstanding the above, neither party shall enter into any settlement without the other 
party's written consent, which shall not be unreasonably withheld. The Commonwealth 
may, in its sole discretion, allow TGN to control the defense and any related settlement 
negotiations. · 

Independent Capacity of TGN 

11.1. The parties to this AGREEMENT agree that the services performed by TGN under the 
terms of this AGREEMENT are performed as an Independent contractor. The services 
performed by TGN are performed neither as an employee of the Commonwealth of 
Pennsylvania nor as a partnership or joint venture between the PHMC and TGN. 

11.2. Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no 
control over the manner In which the contractual services are performed by TGN, or any 
subcontractor. Any job specifications or standards of work attached to or incorporated 
into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT 
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12. 

shall not be construed as PHMC's direction or control over the manner of the 
performance of services provided by TGN. 

Notices. Notices provided under this AGREEMENT will be effective If delivered to the then current 
principal business address of the other party. The current addresses are: 

lfto TGN: 360 West 4800 North Provo, Utah, 84604 Attn: Al Viera, with a copy to General 
Counsel at the same address TGN's telephone: 801-705-7000. TGN's fax: 801-705-7001. 

If to PHMC: 300 North Street, Harrisburg, PA 17120-0090 Attn: Barbara Franco, 
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class mail, express courier or confirmed facsimile. 

13. Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in 
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any co.nflict of 
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the Jurisdiction 
of any court of the Commonwealth of Pennsylvania and any federal courts In Pennsylvania, 
waiving any claim or defense that such forum Is not convenient or proper. TGN agrees that any 
such court shall have In personam jurisdiction over it, and consents to service of process in any 
manner authorized by Pennsylvania law. 

14. Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor 
Integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, and Provisions 
Regarding the Americans with Disabilities Act are hereto attached and incorporated as Exhibits 
"A", "B", "C", "D" and "E", respectively. TGN shall be known as "Contracta~· for purposes of 
these provisions 
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The signatures of the parties below indicate their respective acknowledgment of the terms ouUlned in this 
AGREEMENT. 

The Generations Network, Inc. Pennsylvania Historical and Museum Commission 

Signed: ~ 6}yy 
I 

Name: ·Name: Barbara A. Franco 

Title: 

Date: 

\!.? Title: 

Date: 

. Executive Director 

· r~ / , :;-/ o""8 

APPROVED .,AS TO FORM AND LEGALITY 

i~_)-
bffice of the Attorney General · 
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Appendix A 

Collections considered the Records for purposes of this AGREEMENT: 

Approx.# Years 
Proiect Name oflmaaes Covered Format Excluslvltv 

Seotennlal Census 11000 1775-1863 Microfilm 3 Years 

Over and Terminer 4800 1757-1786 Microfilm 3 Years 

Warrant Annllcations 90000 1734-1952 Microfilm 3 Years 

Tax and Exoneration 31000 1761-1801 Microfilm 3 Years 

Warrants 150,000 1682- Microfilm 3 Years 
Spanish-American Veterans' 
Comnensation 73,000 1934 Microfilm 3 Years 

War of 1812 Pension Files 21,600 1866-1896 Microfilm 3 Years 

Civil War Border Claims 43000 1871-1879 Microfilm 3 Years 

Sunreme Court Naturalization Paoers 40000 1794-1868 Microfilm 3 Years 

WPA Church Archives 123,000 1937-1940 Microfilm 3 Years 

Records of Marrianes RG14 1500 1885-1889 Microfilm 3 Years 

Births Deaths Marrianes RG26 5500 1852-1854 Microfilm 3 Years 

Pennsvlvania Veterans' Burial Cards 750,000 1929-1990 Dioital None 
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Exhibit A 

NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE 

During the term of the Contract, the Contractor agrees as follows: 

a. In the hiring of any employees for the manufacture of supplies, performance of work, or any other 
activity required under the Contract or any subcontract, the Contractor, subcontractor or any person 
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color 
discriminate against any citizen of this Commonwealth who is qualified and available to perform the 
work to which the employment relates. 

b. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner 
discriminate against or intimidate any employee involved in the manufacfure of supplies, the 
performance of work or any other activity required under the Contract an account of gender, race, 
creed, or color. 

c. The Contractor and any subcontractors shall establish and maintain a written sexual harassment 
policy and shall inform their employees of the policy. The policy must contain a notice that sexual 
harassment will not be tolerated and employees who practice it will be disciplined. 

d. The Contractor shall not discriminate by reason of gender, race, creed, or color against any 
subcontractor or supplier who is qualified to perform the work to which the contract relates. 

e. The Contractor and each subcontractor shall furnish all necessary employment documents and 
records to and permit access to its books, records, and accounts by the Contracting Officer and the 
Department of General Services Bureau of Contract Administration and Business Development far 
pwposes of investigation to ascertain compliance with the provisions of this 
Nondiscrimination/Sexual Harassment Clause. If the Contractor or any subcontractor does not 
possess docunients or records reflecting the necessary information requested, it shall furnish such 
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract 
Administration and Business Development. 

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in 
every subcontract so that such provisions will be binding upon each subcontractor. 

g. Toe Commonwealth may cancel or terminate the Contract, and all money due or to become due 
under the Contract may be forfeited far a violation of the terms and conditions of this 
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment 
or suspension and may place the Contractor in the Contractor Responsibility File. 
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ExhlbltB 

CONTRACTOR INTEGRITY PROVISIONS 

· l. Definitions. 

a, Confidential Information means information that is not public knowledge, or avnilable to the public on request, disclosure 
of which would give an unfair, unethical, or illegal advantage to another desiring to contract with the Commonwealth. 

b. ConsCnt means written permission signed by a duly authorized officer or employe of the Commonweallh, provided that 
where the moterinl facts have been disclosed, in wrlling, by prequalification. bid. proposal, or contmctual terms. the 
Commonwealth shall be deemed to have consented by virtue of execution of this agreement 

c. Contractor means the individual or entity that hns entered into this agreement with the Commonwealth. including directors. 
officers, partners, managers, key employes, and owners of more than a 5% interest. 

d. Financial interest means: 

(1) ownership of more than a 5% interest in any business; or 

(2) holding a position as an officer, director, trustee, partner, ernploye, or the like, or holding any position of 
management, 

e. Gratuity means any payment of more than nominal monebn'y valuC in the fonn of cash, tmvel, entertainment, gifls, meals, 
lodging, loans, subscriptions, advances, deposil9 of money, services, employment, or contracts of any kind, 

2. The contractor shall maintain the highest standards of integrity in the performance of this agreement end shall take rio action in 
violation of state or federal laws. regulations, or other requiremenl9 .that govern contracting with the Commonwealth. 

3. The contractor shall not disclose to others any confidential information gained by virtue of this agreement. 

4. The contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, o.ffer, confer, 
or agree to confer any pecunimy benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise 
of discretion, or violation of a known legal duty by any officer or employe of the Com.m.onwea1th, 

S. The contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, offer, give, or 
agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of nny officer or employe of the 
Commonwealth. · 

6. Except with the consent of the Commonwealth, neither the contractor nor anyone in privity with him shall accept or agree to accept 
from, or give or agree to give to, any person, any gratuity from any person in connection with the performance of work under this 
agreement except es provided therein. 

7. Except with the consent of the CommonweaJth, the contractor shell not have a financial interest in any other contractor, subcontmctor, 
or supplier providing services, labor, or material on this project. 

8. The contmctor, upon being informed that any violation of these provisions has occurred or may occur, shall immediately notify the 
Commonwealth in writing. 

9. The contractor, by execution of this agreement and by the submission of any bilb or invoices for.payment pursuant thereto, certifies 
and represents that he has not violated BR)'. of these provisions. 

10, The contractor, upon the Inquiry or request of the Inspector General of the Commonwealth or any of that official's agents or 
representatives, shall provide, or if appropriate, make promptly 11Vaihlble for inspection or copying. any information of nny type or 
form· deemed relevant by the Inspector General to the Contmctor's integrity or responsibility, as those terms are defined by the 
Commonwea1th's statutes, regulations, or management directives. Such infOrmati9n may include; but shall not be limited to, the 
contractor's business or financial records, documents or files of any type or fonn which refer to or concern this agreement Such 
infonnation shall be retained by the contractor for a period of three years beyond the tennlnation of the contract unless otherwise 
provided by lnw. · 

11.. For violation of any of the above provisions, the Commonwealth may tenninate this and any other agreement with the contractor, 
claim liquidated damages in an amount equal to the value of anything received in breach of these provisions. claim damages for all 
cx-penses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend the contractor from 
doing business with the Commonwealth. These rights and remedies are cumulative, and the use or nonuse of any one shall not 
preclude the use of all or any other, These rights and remedies are in addition to those the Commonwealth may have under law, 
statute, regulation, or otherwise. 

Enclosure 1 to Management Directive 215.8 Amended December 20, 1991; 

10 



OOR Exhibit 1 Page 019

Exhibit C 

CONfRACTOR RESPONSIBILITY PROVISIONS 

For the purpose of these provisions, the tenn contractor is defined as 'any person, including, but not limited to, a 
bidder, offeror, loan recipient, grantee, or subgrantee, who has furnished or seeks to_ furnish goods, supplies, 
services, or leased space, or who has perfonned or seeks to perfonn construction activity under contract, 
subcontract, grant, or subgrant with the Commonwealth, or with a person under contract, subcontract, grant, or 
subgrant with the Commonwealth or its state-affiliated entities, and state-related institutions. The tenn contractor 
may include a pennittee, licensee, or any agency, political subdivision, instrumentality, public authority, or other 

-entity of the Commonwealth. 

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execution of 
any Commonwealth contract, that neither the contractor, nor any subcontractors, nor any suppliers are under 
suspe_nsion or debannent by the Commonwealth or any governmental entity, instrumentality, or authority and, if the 
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a written explanation of why such 
certification cannot be made. -

2. The contractor must also certify, in writing, that as of the date of its execution, of any Commonwealth contract it 
has no tax liabilities or other Commonwealth obligations. 

3. The contractor's obligations pursuant to these provisions are ongoing from and after the effective date of the 
contract through the tennination date thereof. Accordingly, the contractor shall have an obligation to infonn the 
contracting agency if; at any time during the tenn of the contract, it becomes delinquent in the payment of taxes, or 
other Commonwealth obligations, or if it or any of its subcontractors are suspended or debarred by the 
Commonwealth, the federal government, or any other state or governmental entity. Such notification shall be made 
within 15 days of the date of suspension or debannent. 

4. The failure of the contractor to notify the contracting agency of its suspension or debannent by the 
Commonwealth, any other state, or the federal government shall constitute an event of default of the contract with 
the Commonwealth. 

5. The contractor agrees to reimburse the Commonwealth for the reasonable costs of investigation incurred by the -
Office of State Inspector General for investigations of the contractor's compliance with the tenns of this or any other 
agreement between the contractor and the Commonwealth, which results in the suspension or debannent of the 
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel 
and lodging expenses; and expert witness and documentary fees. The contractor shall not be responsible for 
investigative costs for investigations that do not result in the coniractor's suspension or debarment. 

6. The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either 
searching the internet at http://www.dgs.statc.po.us/debarment.hbn or contacting the: 

Department of General Services -
Office of Chief Counsel 
603 North Office Building 
Harrisburg,PA 17125 
Telephone No: (717) 783-6472 
FAXNo: (717) 787-9138 

Enclosure 1 to Management Directive 215.9 Amended 
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ExhibitD 

Tax Offset Clause 

The Contractor authorizes the Commonwealth to oflset any state and local tax liabilities of the contractor of 
any of its subsidiaries, as well as, any other amount due to the Commonwealth form the contractor, against any 
payment due to the contractor under this or any other contract with the Commonwealth. 
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ExhibitE 

AMERICANS WTI1I DISABILITIES ACT 

a. Pursuant to federal regulations promulgated under the authority of The Americans With . 
Disabilities Act, 28 C.F.R. § 35.101 et seq., the Contractor understands and agrees that it shall not 
cause any individual with a disability to be excluded from participation in this Contractor from 
activities provided for under this Contract on the basis of the disability. As a condition of accepting 
this contract, the Contractor agrees to comply with the "General Prohibitions Against 
Discrimination," 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The 
Americans With Disabilities Act which are applicable to all benefits, services, programs, and 
activities provided by the Commonwealth of Pennsylvania through contracts with outside 
contractors. 

b. The Contractor shall be responsible for and agrees to indemnify and hold harmless the 
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and 
actions brought by any party against the Commonwealth of Pennsylvania as a result of the 
Contractor's failure to comply with the provisions of subparagraph a above. 
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NOTICE OF DEADLINES 

The appeal has been docketed by the OOR and it has been assigned to an Appeals Officer. The 
docket number and the Appeals Officer's contact information are included in the attachments you 
received along with this notice. 

The Final Detennination is currently due on November 10, 2022. 

The timeline for this RTKL a11peal may be extended by the OOR during the a1111eal This 
extension will allow the OOR the flexibility it requires to protect due process and to ensure that the 
agency and requester, along with any third parties, have a full .and fair opportunity to meaningfully 
participate in the appeal. 

Evidence, legal argument · and general information to support your position must be submitted 
within seven (7) business days from the date of this letter, unless the Appeals Officer informs you 
otheiwise. Note: ff the proceedings have been stayed for the parties to submit a completed 
mediation agreement, the record will remain open for seven (7) business days beyond the mediation 
agreement submission deadline. 

Submissions in this case are currently due on September 22, 2022. 

If you are unable to meaningfully 11artici11ate io this a1111eal under the above deadlines. please 
notify the A1111eals Officer as soon as 11ossible, 

Due to delays in U.S. mail, we urge agencies and requesters to use email for all communications 
with the OOR to the extent possible. 

Presently, the OOR is receiving postal mail on a limited basis. Accordingly, we urge agencies and 
requesters to use .email for all communication with the OOR to the extent possible: 

If you have any questions about this notice or the underlying appeal, please contact the Appeals· 
Officer. The OOR is committed to working with agencies and requesters to ensure that the RTKL 
appeal process proceeds as fairly and as smoothly as possible. 

333 Market Street, 16th Floor I Harrisburg, PA 17101-2234 I 717.346.9903 I F-717.425.5343 J https://openrecords.pa.gov 
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f!J pennsylvania 
~ OFFICE OF OPEN RECORDS 

Via Email Only: 

Alec Ferretti 
242 E 38th Street 
Apt 2F 
New York, NY 1001 6 
aJ 13fe26@gmail.com 

September 13, 2022 

Via Email Only: 

Cynthia Bendroth 
Agency Open Record Officer 
Pennsylvaoia Historical and Museum 
Commission 
350 North Street 
Harrisburg, PA 17 t20-0090 
ra-rtkphmc@pa.gov 

RE: OFFICIAL NOTICE OF APPEAL - Fen-etti v. Pennsylvania Histories) and Museum 
Commission OOR Dkt. AP 2022-2106 

Dear Parties: 

Review this information and an enclosures carefully as they affect your legaJ rights, 

The Office of Open Record (' OOR") received thi s appeal under the Right-to-Know Law 
('·RTK.L''), 65 P .. §§ 67.101, et seq. on September 9, 2022. A binding Final Detennination (''FD.') will 
be is ued pursuant to the timeline required by the RTKL, please see tile attached information for more 
information shout deadlines, 

Notes for both parties (more information in the enclosed documents}: 
• The docket number above must be included on alJ submission related to this appeal. 
• Any informati.on provided ro the OOR must be provided to all parties involved iD thjs appea l. 

Information that is not shared with aJI parties will not be considered. 
• All submissions to the OOR, other than in cumem records, will be publfo records. Do not 

include any sensitive information- such as Social Security numbers. 

If you have questions about this appeal. please contact the assigned Appeals Officer (contact 
irrfom1ation enclosed), providing a copy of any correspondence to all parties involved in this appeal. 

Sincerely, 

~11<)~ 
Elizabeth Wagenseller 
Executi ve Director 

Enc.: Description of RTKL appeal process 
Assigned Appeals Officer contact information 
Eniire appeal as filed with OOR 

333 Market 1n,~t, lt,u. Floor I l-lnrmlturi;, PA 17101-2214 j 7I 7 346 l/'103 1F 7I7425 5343 j hltJ'"-';//opcnrccord~.pa !IC>v 
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OOR m.t. AP 2022-2 106 Page 2 of2 

The Right-to-Know Law Appeal Process 

Please review this information carefully as it affects your legal rights, 

The Office of Open Records ("OOR'") has received the enclosed appeal, which was filed under tJ1e Right 
to-Know Law ("'RTKL .. ), 65 P .. §§ 67.101 , et seq. A binding Final Detem1ination will be issued b the 
OOR pursuant to the statutory tirneline, subject to the notice of deadlines enclosed herein. If you have 
any questions, please contact the Appeals OfficeJ assigned to this case. Contact information is included 
on the enclosed documents. 

Submissions to Both parties may submit evidence, legal argument, and geoeraJ 
the OOR information to sop·port their positions to the assigned Appeals Officer. 

Please contact tbe Appeals Officer as soon as possible. 

Agency Must 
Notify Third 
Parties 

Any information provided to the OOR must be provided to all parties 
involved in this appeal. Jnfonnatioo submitted to the OOR will not be 
considered unless it is also shared wilh all parties. 

lncludc the docket number on all submissions. 

The agency may assen exemp1ions on appeal e en if it did not assert them 
when the request was denied (Lc:1,~v v. Se11att1 of Pa., 65 A.3d 361 (Pa. 2013)). 

Attorneys, counsel and legal representatives may fiJe an Eotry of Appearance 
by contacting the Appeals Officer or completing the form at 
https:t/www.upcnrecords.po,i:m·/Appcats/EntryOfAppearnocu.cfln. 
Generally. submissions to tJ1e OOR - other than i11 camera records - will 
be public records. Do not include sensitive or personal infom1ation, such as 
Social Security numbers, on any submi sions. 

lf records affecr a legal or security interest of a tltird party; contain 
confidentia l, proprietary or trademarked rec-0rds; .Q.t arc held by a contractor 
or vendor, the agency must notify such parties of this appeal immediately 
and provide proof of that notice by the record closing date set fortlt 
above. 

Such notice must be made by: ( 1 ) Providing a copy of all documents 
included with this letter; .and (2) Advising relevant third parties that 
interested persons may request to participate in this appea l by contacting the 
AppeaL Officer or completing the form at 
https;//www.openrec;or<ls.pa.i:ov/AppeulstDIPRt<QUs:st.c1in. (see 65 P .S. § 
67.1 l0l (c)). 

The ommonwealth ourt has held that "the burden [is] on third-pany 
contractors ... to prove by a preponderance of the evidence tbat the [requested] 
records arc exempt:· (Allegheny Coumy Dep 't of Jldmin. Servs. 1•. A Second 
Clrance. lnc. , 13 A.3d 1025, 1042 (Pa. Commw. Ct. 20 1 l)). 

A third party's failure to participate in a RTKL appeal before the OOR 
may be construed as a wa-iver of objections regarding release of 
requested records. 

NOTE TO AGENCIES: /{you have questions abow this requiremefll . phmse 
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Statements of 
Fact & Burden 
of Proof 

Preserving 
Responsive 
Records 

Mediation 

Statements of fact DllW be supported by an affidavit or attestation made 
under penalty of perjury by a person with actual knowledge. Statements of 
fact or allegations submitted withoufan affidavit may not be considered. 

Under the RTKL, the agency has the burden of. proving that records are 
exempt from public access (see 65 P.S. § 67.708(a)(l)). To meet this burden, 
the agency DllW provide evidence to the OOR. · 

The Jaw requires the agency position to be supported by sufficient facts and 
citation to all relevant sections of tlie RTKL, case law, and OOR Final 
Determinations. 

An affidavit or attestation is required to prove that records do not exist. 

Sample affidavits are on the OOR website, openrecords.pa.gov. 

Any evidence or legal arguments not submitted or made to the DOR may be 
waived. 

The agency must preserve all potentially responsive records during the 
RTKL appeal process, including all proceedings before the OOR and any 
subsequent appeals to court. 

Failure to properly preserve records may result in the agency being sanctioned 
by a court for acting in bad faith. 

See Lockwood v. City of Scranton, 2019-CV-3668 (Lackawanna County Court 
of Common Pleas), holding that an agency had "a mandatory duty" to preserve 
records ,after receiving a RTKL request. Also see generally Uniontown 
Newspapers, Inc. v. Pa. Dep't of Corr., 185 A.3d 1161 (Pa. Cornmw. Ct. 
2018), holding that "a fee award holds an agency accountable for its conduct 
during the RTKL process ... " 

The OOR offers a mediation program as an alternative to the standard 
appeal process. To participate in the mediation program, both parties must 
agree in writing. 

The agency must preserve all potentially responsive records during the RTKL 
appeal process. Mediation is a voluntary, informal process to help parties reach 
a mutually agreeable settlement. The OOR has had great success in mediating 
RTKLcases. 

If mediation is successful, the requester will withdraw the appeal. This ensures 
that the case will not proceed to court - saving both sides time and money. 

Either party can end mediation at any time. 
' If mediation is unsuccessful, both parties will be able to make submissions to 

the. OOR as outlined on this document, and the OOR will have no less than 30 
calendar days from the conclusion of the mediation process to issue aFinal 
Determination. 

Parties are encouraged to consider the OOR's mediation program as an 
alternative way to resolve disputes under the RTKL. 
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pennsylvania 
OFFtCE OF OPEN RECORDS 

JN THE MATTER OF 

ALEC FERRETT], 
Requester 

v. 

PENNSYLVANIA RlSTORJCAL AND 
MUSEUM COMJ\IIISSlON, 
Respondent 

Docket No.: AP 2022-2106 

This correspondence confirms the above-referenced Requester's agreement to an additional 

thirty (30) day extension of time to issue a FinaJ Determination in th.is matter as indicated in the 

Requester 's appeal form. Accordingly. pursuant to 65 P.S. § 67.11 Ol(b)(l), the Otlice of Open 

Records will now issue a Final Detem1ination in the above-captioned matter on or before 

November 10, 2022. 

333 Mrukct Strctt, I(,°' floor) 1 larnsburg, PA 17101-223-11 717.3.l(, 9903 IF 717 425 S3t13 I https./A1f)l:nrccord~ po gov 
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pennsylvania 
OFFICE OF OPEN RECORDS 

APPEALS OFFICER: 

CONTACT INFORMATION: 

FACSIMJLE; 
EMAIL: 

Preferred method of contact and 
submission of information: 

Ryan Liggitt. Esq. 

Commonwealth of Pennsylvania 
Office of Open Records 
333 Market Street, J 6th Floor 
Harrisburg, 'PA 17101-2234 

(717) 425-5343 
rliggitt@pa.gov 

EMAIL 

Please direct submissions and correspondence related to this appeal to the above Appeals Officer. 
Please include the case name and docket number on all submissions. 

You must copy the other party on everythin~ you submit to the OOR. The Appeals Officer cannot 
s·peak to parties individually without the participation of the other party. 

The OOR websi te, hnps://opcnrecords.pa.gov, is searchable and both parties arc encouraged to review 
prior final detenninations involving similar records and fees that may impact this appeal. 

The OOR website also provides sample forms that may be helpful during the appeals process. OOR staff 
are also available to provide general fofonnation about the appeals process by call ing (717) 346-9903. 
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~ 
pennsylvania 
OFFICE OF OPEN RECORDS 

lN THE MA TIER OF 

----------------' . Requester 

OOR 0kt. AP v. ---------

Agency 

Please accept my appearance for the ____________ in the above captioned case. 

(Requester/ Agency) 

PUBLIC RECORD NOTICE: ALL FrLINGS WITH THE OOR WlLL BE PUBLIC RECORDS 
AND UBJECT TO PUBLIC ACCES WITH LIMJTED EXCEPTION. IF YOU DO NOT WANT 
TO INCLUDE PERSONAL CONT ACT INFORMATION IN A PUBLICLY ACCESSIBLE 
RECORD, PLEASE PROVIDE ALTERNATE CONTACT INFORMATION IN ORDER TO 
RECEIVE FUTURE CORRESPONDENCE RELATED TO THJS APPEAL. 

Attorney: ------------------------------

Firm: 

Address: ---------- --------------------

Email: 

Phone #: ------------------------------

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy aJI 
parties on this correspondence. Tbe Office of Open Records will not consider direct interest filings 
submitted after a Final Determination bas been issued in the appeal. 
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REQUEST TO PARTICIPATE BEFORE THE OOR 

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open 
Records. The statements made herein and in any attachments are true and correct to the best of my 
knowledge, information and belief. I understand this statement is made subject to _the penalties of 18 Pa.C.S. 
§ 4904, relating to unswom falsifications to authorities. 

NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT· 
required to complete this form. · 

OOR Docket No: _______ _ Today's date: ______ _ 

Name:. __ ~-~~-~----~--~-

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND 
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE 
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE 
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE 
RELATED TO THIS APPEAL. 

Address/City/State/Zip ______________ -'-------------

E-mail'--------------------------------

Fax Number: _________ _ 

Name of Requester:~----------------------~-

Address/City/State/Zip,_----------------'-----------

Telephone/Fax Number: __________ / __ ~---------~~-

E-mail, ____________ ~------------------

Name of Agency:----'--------------------------

Address/City/State/Zip, __________________ ~-------

Telephone/Fax Number:. __________ / ______________ _ 

E-mail. ______________________________ _ 

Record at issue: ___________________________ _ 

I have a direct interest in the record(s) at issue as (check all that apply): 

D An employee of the agency 

D The owner of a record containing confidential_ or proprietary information or trademarked records 

D A contractor or vendor 

D Other: (attach additional pages ifnecessary) _______________ _ 

I have attached a copy of all evidence and arguments I wish to submit in support of my position. 

Respectfully submitted, _____________________ (must be signed) 

Please submit this form to the Appeals Officer assigned to the al?peal. Remember to copy all parties on this 
correspondence. The Office of Open Records will not consider direct interest filings submitted after a _Final 
Determination has been issued in the appeal. · . 

Rev. 6-20-2017 
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From: 
To: 
Subject 
Date: 

oc, OpeoRecords 
"al1J(e26@oman.com• 
Ferretti v. Pennsylvanla Historical and Museum Commission: AP 2022-2106 Portal Appe.al, 
Tuesday, September l3, 2022 3:22:00 PM 

Dear Requester, 

Portal access has been granted in this OOR Appeal: AP 2022-2106 Ferretti v. Pennsylvania Historical 
and Museum Commission. You should receive login credentials separately to access the E-File 

Appeal Portal at https://www openrecords.pa.gov/poaal/login,cfrn. If you have not received your 
credential, use the Reset Password. 

A User Guide can be found by visiting https://www.ooenri<>cords.oa.gov/Documeots/Aooeals/E
EilP Aooea!Porta!-UserGuide,od[. 

Technical issues can be directed to the OOR at openrecords@oa,aov. 

Sincerely, 

Michele K. Grant 

Administrative Officer 

Office of Open Records 

333 Market Street, 16th Floor 

Harrisburg, PA 17101-2234 

(717) 346-9903 I Fax (717) 425-5343 

bttps://openrecords.pa.gov 
@OpenRecordsPA 
Open Records In Peonsyfvania Blog 
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From: 
To: 
Subject: 
Date: 
Attachments: 

Mlqosprt Outlook 
al1Jfe26@aman,cnm 
Relayed: Ferretti v. Pennsylvanla Historical and Museum Commission: Af' 2022-2106 Portal Appeal, 
Tuesday, September 13, 2022 3:22:08 PM 
FerrettJ v. Peoosytyama HlStoooll and Museum Cororo1ssJo0 AP 2022.-2106 Portal Aooeatmsg 

Ddivcry to these !t!Cipicnts or gmup;; ~s complete, but llQ dclivcl} nmification was se:ot by me dcstirultie>n ser"er. 
nl I 3fc26@g11101l.c<1m (al I 3fe26@gmail.com} <mniho:al l3fc26@gnm.il.com> 
Subject· felT('tti , . P,·nnsylvanin Historical ~nd Mmeum C-ommi$ ion: AP 2022-2106 Penal Appeal, 
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From: 
To; 
Subject: 

Date: 

~~ 
uaaitt, Ryan 
Ferret:tl v. Pennsylvania Hlstorical and Museum commission: AP 2022-2106 Portal Appeal has been assigned to 
you. 
Tuesday, September 13, 2022 3:30:00 PM 

Michele K. Grant 

Administrative Officer 

Office of Open Records 

333 Market Street, 16th Floor 

Harrisburg1 PA 17101-2234 

(717) 346-9903 I Fax (717) 42S-5343 

https://openrecords,pa.gov 
@OpenRecordsPA 
Open Records In Pennsylvania Blog 
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From: 
To: 
Subject: 

Date: 
Attachments: 

Microsoft Outlook 
uoaitt, Ryan 
Delivered: Ferretti v. Pennsylvania Historical and Museum C.ommlssion: AP 2022-2106 Portal Appeal has been 
assigned to you, 
Tuesday, September 13, 2022 3:30:51 PM 
Een::ett! v, PenosvJvanta tostodc:al and Museum Commission AP 2022-2106 Portal Aooeal has been assigned to 
~ 

Your .m=gc bllS bt.-tn dcli,·c:J'\.-d to the followint: rtciJ)lcnrs: 
I fsgill. Rynn (rliggf11@p11.gov) <"m.1ilto:rligsltt@p.1.go\l> 
Subject: Ft'fl'Cth v. Pcnnsylv»nia Hi,;mric:il and Museum CommiS!>icm: AP 2022-2 106 P11nul Ar,pt"III hs5 lk:crl allSl!lncd lO )'l'u. 
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• • 
Co1nmonwei1 ltb o f Penn ) lvarn::i 

Pennsylvania H istorica l and Museum 
Commission 

Pmiuylvwt 
T he St.rn: i\ luscum Iluildiog 

';(Kl North Sirec..t Hlnnricil &: Mtucum 
Comm.i#ion I lan:isbu~, P~nosvlvartia 17 120-002-1 " . 

eptember 30, 2022 

VlA ELECTRONIC MAIL 
Ryan Liggitt, Esq. 
Commonwealth of Pennsy lvania 
Office of Open Records 
333 Market Street. 16111 Floor 
I lnrrisburg. PA 1710 I 
rliggjlt@pa.gov 

wws, .pluncsr:Hc.pa.u:; 

Re: Docket No. AP 2022-2 106 

Dear Appeals Officer Liggitt : 

Thank you for contacting the Pennsylvania Historical and Museum omrniss ion ("Pl-IMC") lo 
notify us of the appeal filed in thi · matter under the Pen11sylvania Right-To-Know Law, 65 P.S. 
§§ 67. 101, el seq. ("RTKL''), which your Office has docketed at number 2022-2106. 

Alec Ferretti ( .. Requesrnr .. ) initially fil ed a Right-to-Know-Law request with the PHMC 
requestjng: .. A ll documents scanned (aml subsequent indexes and metadata created) pursuant to 
lhe contract signed in 2008 between PHMC and The Generations Network, along with all 
documents scanned (and subsequent indexes and metadata created) pursuant to any addenda to 
Lhat cont ract, including bul not limited to al l birth and death records and all metadata lbr birth 
and death records.'' 

PHMC denied the request as it does not possess or control the document.:; requested such that 
they can be requested of the agency. In its reply. PI-IMC explained that it currently relies on The 
Generalions Netv;ork/Anceslry lo provide torage and public access to the records for 
Pennsyl ania residents. 

The Requester' s thinly veiled allegation of di shonesty is without any foundation whatsoe er. 

PHMC cannot accommodate lhe request partly because while it. docs not possess the records. it 
could not even manage to accommodate the request working with Ancestry because the request 
i so immense that to fu lfill it wou ld be a gross misapplication of the RTKL. In 20 16, when 
PHMC received a cop of the data that comprised a ll the documents scanned by Ancestry to that 
point, it comprised approximately 45 Lera.bytes. which would have required nearly $300,000 
annua lly to maintain. That immense maintenance burden was why PHMC ult imately arranged 
for Ancestry to maintain tJ,e scanned records for the Commonwealth. The sum total of scanned 
documents has only grown since. The Requester has effeclive ly asked for a tra nsfer of stale 
property worth hundreds of thousands of dollar . . 
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Even if PHMC could have provided the requestecl records, the Request lacked sufficient 
specificity so as to permit the.agency to do so: it failed to identify ·"identify or ,describe the 
record sought with .sufficient specificity to enable" PHMC "to ascertain which records are being 
requested." 65 P.S. § 67.703. An actionable request will specify the subject matter of the 
documents, a finite timeframe, the kind of document, and/or its recipient(s ). 1 The Requester has 
asked for "all documents scanned ... including but not limited to all birth and death records and 

. all metadata for birth and death record." The request is insufficiently specific: it identifies a 
universe ·Of records. that comprises terabytes of data. A requester may ask for the birth and death 
record of a specific person or group of people, but a request for "all birth and death records" 
possessed by Ancestry, to use the Requester's terminology, "strains credulity." No Requester is 
entitled to receive all or entire categories of the entire Archives of the Commonwealth, yet that is 
what the Requester has effectively asked for. 

For these reasons, the PHMC respectfully requests that the Requester's· appeal be Denied and 
Dismissed. 

Thank you for consideration of this matter. 

cc: Rodney R. Akers, Chief Counsel, PHMC 
Alec Ferretti 

Respectfully, 

Isl Gerard A. Leone 
Gerard A. Leone 
Assistant Counsel, PHMC 

1 See Carey v. Pennsylvania Dep't of Corr., 61 A.3d 367, 372 (Pa. Commw. Ct. 2013); Pa. Dep't of Educ. 
v. Pittsburgh Post-Gazette, 2015 Pa. Commw. 316 (Pa. Cmwlth. Ct. 2015) 
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AFFIDAVIT 

Co=onwealth of Pennsylvania 
County of Dauphin 

1. My name is Cynthia Bendroth. I currently se1ve as Agency Open Records Officer 
for the Pennsylvania Historical and Museum Commission ("PHMC"), which is 
headquartered in Harrisburg, Pennsylvania. 

2. PHMC's main office is located at 300 North Street in Harrisburg. 

3, On September 9, 2022, PHMC sent to Mr. Alec Ferretti a response to his. request 
for all of the documents scanned "pursuant to the contract signed in 2008 between 
PHMC and the Generations Network." 

4. With regard to the contract referred to by Mr. Ferretti: PHMC had signed an 
agreement effective February 2009 with The Generations Network "TGN'', now 

· known as Ancestry. According to the contract, TGN would have access to and be 
permitted to copy PHMC's microfilm records including census, tax, pension, birth, 
death, and marriage records. In exchange for scanning those records, PHMC would 
receive a digital copy of those records. 

5. In 2016, it became clear to the Archives and PHMC leadership that the volume of 
data created by TGN through the scanning and indexing process would be immense. 
In 2016, the volume of data received by PHMC from TGN was near 45 Terabytes 
of data, which would cost between $297,000 and $321,000 to maintain per year. 

6. Because of this immense cost, PHMC signed a new agreement with TGN to 
maintain this data on their servers. In exchange, the staff, patrons, and researchers 
in the State Archives may access this data for free, and TGN's customers continue 
to access it for a fee. · · 

7; Since 2016, that volume of data and the cost of its mairitenance has only grown. 

cynhiaBendroth, Agency Open Records Officer 
Pennsylvania Historical and Museum Commission 

Dat~: September 30, 2022 

Counly/Ci!y of D AUi" H I 1" HA lt f>ui.~ 
CommonweallhlS\a\e of "- <: ~ I Y ""' i 9. 

The foregoing ins!rument was subscribed an~ 
sworn before mo ih!s ~ tiay of S<fkMb..r 

2-022 ,by 
(!_ V 1'171f1 A (6 €)\) C,tl_V n-f 

(nameof g:;r;~:s·~m~ ' 
NOtary Pu ,. r; 
My Commission Expires: .J µ I, J d .2s:;_ 

Commonwe&lth of Pennsylvanla ~ Notiary Seal , 
CHERI GARRETT• Notary Publ!C · 

Dauphin County 
My Commission Expires March 16, 2025 

Commission Numbar mn•s 
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Via Email Only: 

Alec Ferreui 
242 E 38th St 
Apt2F 
New York, NY 1001 6 
al I 3fe26@gmail.com 

October 25, 2022 

Via Email Only: 

Gerard Leone I Esq. 
300 North St. 
State Museum 
Harrisburg, PA 17120 
geleone@pa.go 

Cynthia Bendroth 
Agency Open Records Officer 
Pennsylvania Historical and Museum 
Commission 
350 North Street 
Harrisburg, PA l 7120-0090 
ra-rtkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical a11d Museum Commission OOR 0kt. AP 2022-2106 

Dear Parties: 

The above-captioned appeal has been reassigned to me for adjudication. All of the submissions 
have been uploaded to the E-File Po,1a1 docket sbeel; tJ1erefo1·e, I bave access to all documents 
related to the appeal . This correspondence is merdy to infom1 you about the reassignment and 
also, to inform you that there is no need for further action on your part If you ha ve any questions, 
feel free to contact me through the E-File Portal. 

Regards, 

Isl Ke/~y Isenberg 

Kelly Isenberg 
Senior Appeals Officer 

333 Milrkct St~t. 1611, Floor 11 larnsburg, PA l 710 t-2234 I 717 346 9903 IF 717.425.5343 I Imps //opcnrccord.~ pa g(I\ 
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From: 
To: 
Subject: 
Date: 
Attachments: 

Alec Eccrett1 
Leone, Ci1:card; Mees BoctoCY CGC): Jsenberg, Kelly 
[External] OOR SUbmlsstor, 2022-2106 
Tuesday, October 25, 2022 10:so:04 PM 
2oos-2021 eontracts,oo( 
Ferretti B~nse 2022-2106,Qdt 

ATTENTION: This email mes age is frum an external sender. Do not open links or 
atlachmentsfrom unknown enders. To report suspiciou email. use the Re.purl Ph/shine 
button in Owlook, 

To whom it may concern. 

I have just posted two documents in the OOR Portal. I am emailing them a well because not 
all parties have portal access. 

Alec Ferretti 
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October 25, 2022 

VIA ELECTRONIC MAIL 
Kelly Isenberg 
Senior Appeals Officer 
Commonwealth of Pennsylvania 
Office of Open Records 
333 Market Street, 16th Floor 
Harrisburg, PA 1710 I 

Alec Ferretti 
242 E 38th St Apt 2F . 
New York, NY 10016 

Re: Docket No. AP 2022-2106 

Dear Appeals Officer Isenberg, 

I hope you will still accept this response as timely, as the final determination has not yet been 
rendered. This dispute centers on a few different concepts, regarding the production of records 
scanned pursuant to contracts with Ancestcy:com AKA The Generations Network:(!) the 
difference between pqysical custody and legal custody of potentially responsive records, (2) the 
implications of an immense request, and (3) if the request was sefficiently described. I address each 
in my response below: 

PHMC's claim appears to be, in part, that because they do not maintain physical custody of the 
records, they do not need to produce them under RTK. Because they are still the legal 
custodian, the physical location of the records has no relevance to this RTK request, other than, 
perhaps, to determine a cost estimate for the reproduction. PHMC informed me that they 
outsourced the storage of the requested records to Ancestry, citing in their affidavit their need to 
avoid the high costs of running a digital repository. The Agency "currently relies on The 
Generations Network/ Ancestry to provide storage and public access to the records." Thus, 

· Ancestry is functionally an offsite storage facility, which preserves records legally possessed by 
PHMC. This does not obviate their obligations under RTK. 

The text of RTK defines a "record" as "Information, regardless of physical form or 
characteristics, that documents a transaction or activity of an agency and that is created, received 
or retained pursuant to law or in connection with a transaction, business or activity of the agency. 
The term includes a document, paper, letter, map, book, tape, photograph, film or sound 
recording, information stored or maintained electronically and a dataprocessed or image
processed document." The requested records, digitized historical documents, clearly fit into this 
definition, as they are iriformation, created [and] retained pursuant to law, connected to activiry ef the agency, 
and stored electronically. It would be preposterous if an agency could exempt themselves from RTK 
by simply storing their records i1_1 a warehouse owned by a private company. The text of the law 
rightfully makes no exemption for this, and instead, requires that records legally in the custody of 
the agency be produced, regardless of where the files live. 



OOR Exhibit 5 Page 004

The agency's response noted that in 2016, "PHMC received a copy of the data that comprised 
all the documents scanned by Ancestry to that point [ ... ] which would have required nearly 
$300,000 annually to maintain. That immense maintenance burden was why PHMC ultimately 
arranged for Ancestry to maintain the scanned records for the Commonwealth." PHMC further 
claims that "it does not possess or control the documents requested such that they can be 
requested" [from Ancestry] but yet they concede that Ancestry provided them essentially the 
same data in 2016, but that they threw away, returned, or otherwise disposed of the hard drives. 

These statements are contradictory. If Ancestry maintains records.for the commonwealth, 
PHMC is still the legal custodian. If Ancestry provided the records to PHMC in the past, it is 
certainly both possible and reasonable to do so again. Thus, via a circuitous path, and despite 
some statements suggesting otherwise, PHMC appears to actually agree that they are the legal 
custodian of the records, and that Ancestry is willing and able to provide PHMC a copy of the 
data upon request. 

Thus, we arrive at the second issue, contemplating if a request being immense can suffice as an 
exemption to RTK. The response claims that PHMC they could work with Ancestry to produce 
the records for me, if only the request were simply not so immense. PHMC cites no statutory 
provision or judicial decree that provides for such an exemption. Moreover, they provide no 
evidence that the request is even immense in the first place. They simply state that Ancestry, their 
offsite vendor, a multi-billion dollar technology firm, would be unable to transfer the data, 
"because the request is so immense that to fulfill it would be a gross misapplication of the 
RTKL," Even if they had not admitted that Ancestry had provided them this data in the past, 
Ancestry is surely able to produce the responsive records because 45 terabytes is simply not that 
much. Three hard drives on Amazon can fit the entirety of the data, at a cost of less than $600 
(presumably to be paid by the requester) 1• Assuming the data was being transferred from and to 
standard USB 3.0 hard drives, at standard USB 3.0 speeds, the entire transfer would take less 
than 5 days2• At the technology's upper bound transfer rate, the transfer would take less than a 
single day. Insofar that an immense request is grounds for denial, which it is not, these records 
are not immense. 

In some circumstances, this much data,could reasonably be considered immense, namely, if the 
agency needed to conduct a lengthy page-by-page legal review. However, this data is all publicly 
available at the, Archives, and online to those who pay for an Ancestry subscription. All parties 
agree that the entirety of the records are public records. The only part of this particular request 
that could be construed as immense are the costs to the agency to create a digital repository of 
these records to proper archival standards. RTK does not compel PHMC to create a digital 
repository, nor did I ask them to do so. The law, instead, compels PHMC to produce records 
when requested, as I have done. 

1 https:/ / smile.amazon.com/ dp/B0BKTRKB6S/ref=twister_B0BGM428M4? _encoding= UTFB&th= 1. 

2 https: / /www.macworld.com/ article/2 2 1042 /how-fast-is-usb-3-0-really.html 
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The Agency seems to be suggesting that, in order to provide me with a copy of the data, they will 
have to undertake the $300,000 annual cost of creating a digital repository. This is false. The 
records are sitting on a hard drive somewhere in Utah, and Ancestry just needs to copy them and 
ship them to me. If Ancestry is storing records ''for the commonwealth," doing such action 
would be congruent with RTK. If permitted by the Agency, I can work directly with the 
Ancestry and remove PHMC from having the m~nage the request at all, however, they could also 
request the data from Ancestry, and then ship the hard drives to me once they have received 
them. 

PHMC also claims that "[t]he Requester has effectively asked for a transfer of state property 
worth hundreds of thousands of dollars," but this is not true. There is no financial value to 
public archival records. What they mean is that I am asking for data that a private entity, spent a 
lot of money to digitize, with a contractual understanding between the entity and the PHMC 
that the data would eventually be given back to the Agency for public release. This is explicitly 
written into the contracts that were signed. Of course, this is all irrelevant because just as there is 
no RTL exemption for immense records, or effsite records, there is no exemption for financial{y 
valuable records, or records which have been contractual{y restricliid. PHMC has cited nothing 
suggesting there is. While perhaps these are potential exemptions that the legislature could 
contemplate, they do not exist in RTK as the law is written today. If there is case law supporting 
this, the Agency did not find any. 

Finally, we arrive at the third issue, and the only issue for which PHMC has provided any 
citation. They claim that my request was not sufficiently specific "to enable the agency to 
ascertain which records are being requested," as required by 65 P.S. § 67. 703. This is nonsense. 
If the agency did not know what I had requested, they would not have been able to quote me the 
exact size of the data. There is no legitimate question as to what records I have requested. If 
there were, PHMC would have brought this up in my original denial. 

Due to the idiosyncratic nature· of the Commonwealth Court, this does not necessarily preclude 
case law from permitting an agency to deny my request. PHMC cited two cases that purport to 
show my request as insufficiently specific, but a close .reading of these two cases demonstrates that 
neither does. First, they cite Carey v. Pennsylvania Dep't of Corr., 61 A.3d 367,372 (Pa. 
Commw. Ct. 2013). This case in fact deemed a request sufficiently specific because it sought "a 
discrete group of documents" limited by recipient.· My request was similarly specific. My request 
was for a discrete set of records: '~] documents scanned (and subsequent indexes and metadata 
created)" pursuant to a number of contracts. The contracts specifically itemize what is being 
scanned, which I am submitting'to OOR as a separate exhibit. For the purposes of the standard 
set by the court, the recipient of the records would be Ancestry/The Generations Network. 
They received the records, and continue to maintain them today. 

PHMC next cited the famous case of Pa. Dep't of Educ. v. Pittsburgh Post-Gazette, 2015 Pa. 
Commw. 316 (Pa. Cmwlth. Ct. 2015), which established a three-part balancing test to determine 
if a request was sufficiently specific. My request easily satisfies all parts of this test. The 
transaction or activity would be the digitization·of historical records. The scope of the 
documents are those which were received by Ancestry. The timeframe is 2008-2021, the dates of 
their contracts. All of this is spelled out clearly in the contracts, which I obtained pursuant to a 
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prior RTK request. It, dare I say, strains credulity, that a request is not sufficiently specific, if the 
potentially responsive materials to ·the request are discrete deliverables from clearly itemized 
agreements. It would likely take more effort on the part the custodian to divide out specific 
subsets of records than to simply copy everything over in bulk. 

There is perhaps a bigger picture here, separate from these three issues. There is a massive 
public interest in ensuring that these records do not only exist (in digital form) at Ancestry 
headquarters. The costs to digitize the collections were monumental, and if Ancestry were to 
have a data loss, go bankrupt, or even decide to change their business model, then PHMC may 
be unable to retrieve the data. The Agency, the citizens of the Commonwealth, and researchers 
from around the world would have no choice but to go back to retrieving these records from 
microfilm or degrading books. The metadata that Ancestry created, which PHMC also claims 
not to have, would be lost forever. Instead of having robust indexes which cross reference many 
fields of data contained within the documents, they would have to rely on whatever clunky 
analog indexes were created decades ago. This request seeks to ensure that 45 terabytes of the 
Commonwealth's history have-a backup. As it stands now, were Ancestry to shutter, these records 
would be rendered nearly inaccessible. The costs to recreate what Ancestry has done would. 
legitimately be immense, and PHMC would probably never be able to afford them. If OOR 
dismisses this appeal, then a sizable chunk of Pennsylvania's history will rest in the hands of 
Blackstone and the Sovereign Wealth Fund of Singapore3, 

There is no reason why PHMC cannot provide me the requested inforn:iation. Despite the fact 
that the records are stored off-site and are fairly large in size, there is no legal or technical 
impediment that would prevent me from receiving copies. Most importantly, the request was 
sufficiently specific, and disclosure is clearly in the public interest. It passes the test set by the 
Commonwealth Court as well as the test of the court of common sense. 

Respectfully, 

at,,_~~-
Alec Ferretti 

3 https:/ /www.ancesay.com/ corporate/ about-ancesuy I our-team 
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,.9oo&DO I IV 

MSC 17173 
License Agreement 

This License Agreement ("AGREEMENT") is entered Into as of the date last signed below, between The 
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah ("TGN"), and the 
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of 
Pennsylvania ('Commonwealth"), located in Harrisburg, Pennsylvania ("PHMC"). 

WHEREAS, TGN operates multiple genealogy and family history related Web properties, including 
Ancestry.com, that provide family-oriented services, genealogy research and access to other related 
services (the "TGN Network"). 

WHEREAS, PHMC owns or has rights to historical records; Including the records covered in Appendix A 
(the "Records"), as may be supplemented from time to time by mutual agreement; and 

WHEREAS, TG.N desires to access the Records for'the purpose of digitization, index creation and 
distribution. The resulting digital images and indexes created by TGN from the Records are referred to as 
the "Licensed Materials." 

THEREFORE, the parties, intending to be legally bound, agree to the following: 

Definitions: 

Records. The term "Records" shall mean those PHMC Collections as described in Appendix A. 

Licensed Materials. The term "Licensed Materials" shall mean those digital images and indexes that TGN 
creates as a result of digitizing and indexing the records. 

1. 

2. 

Records Access. 

1.1. 

1.2. 

By PHMC. PHMC shall: a) deliver to TGN a copy of the Records on microfilm, and b) 
provide TGN with copies. of digital records, as specified in Appendix A. 

By TGN. TGN agrees to digitize and create a basic inqex of the Records, and, prior to 
or simultaneously to posting such records to the TGN Network, provide PHMC with a 
digital copy of the images and Indexes, In a digital format approved by PHMC, subject to 
the use restrictions stated below. TGN agrees to provide free access for up to 20 
simultaneous users to Ancestry.com, including the Licensed Materials, on location at the 
state archive. TGN agrees to provide the PHMC logo and sourcing credit and quarterly 
usage reports on web pages containing the Licensed Materials. TGN warrants that the 
digitized and indexed images provided to PHMC will be free from defect and that if · 
defective, it will repair or replace the digitized and indexed Images at Its own expense. 

Grant of Licenses. 

2.1. By PHMC. PHMC grants to TGN the right and license to digitize, index, copy, publish, 
republish, market, distribute, and sell the Licensed Materials anywhere in the world 
within any media, including but not limited to printed and Electronic Products. 
'Electronic Product" shall mean the publication and/or distribution of the Licensed 
Materials in any and all electronic media, now known or developed in the future, 
including but not limited to fic;>ppy disk, CD-ROM, DVD, hand held devices, Internet (or 
any other method of on-line publication or distribution). For each collection, this right 
and license will be held exclusively by TGN for a period of three years (the "Exclusive 
Period") beginning the date on which TGN posts the Licensed Materials onllne, except 
as specified In the Appendixes. 

I 
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3. 

4. 

5. 

2.2. By TGN. TGN grants PHMC a non-exclusive, non-transferable right and license to use 
the Licensed Materials for the benefit of its patrons.' (Licensed Materials provided to 
PHMC may be used for internal purposes at any time during or after the Exclusive 
Period.) PHMC may not post the Licensed Materials on its website for a period of three 
years from the date when the Licensed Materials were posted onllne by TGN. The 
Licensed Materials may not be distributed or resold by PHMC to any company or 
institution for any purpose, and is solely for the use of individual patrons Following the 
three--year exclusive period, PHMC can post the Licensed Materials on its website for 
use by the general public. In the event that PHMC chooses to post the Licensed 
Materials onllne following the Exclusive Period, TGN is no longer obligated to provide 
free access to the Licensed Materials on-site, at the state archive. 

2.3. While either party may use third parties to assist in the development and production of 
the Electronic Product, the license granted to PHMC does not allow partnering, or co
publishing relationships by PHMC, whereby any third party becomes a publisher of the 
Licensed Materials in an Electronic Product, or shares in the profit from the publicatiG>n 
of the Licensed Materials in an Electronic Product. 

2.4. The PHMC reserves all rights pertaining to use of the original records, as described in 
Appendix A, provided to TGN. 

Representations. Each party represents and warrants that it has the right to enter into this 
AGREEMENT and that by doing so it shall not violate or infringe the rights of any third party. 

Background Checks. 

4.1. TGN must, at its expense, arrange for a background check for each of its employees, as 
well as for the employees of its subcontractors, who will have access to Commonwealth 
facilities. Background checks are to be conducted via the Request for Criminal Record 
Check form and procedure found at http://www.psp.state.pa.us/psplliblpsp/sp4-164.pdf. 
The background check must be conducted prior to initial access by an IT employee and 
annually thereafter. 

4.2. Before the Commonwealth will permit a contract employee access to Commonwealth 
facilities, TGN must provide written confirmation to the office designated by the agency 
that the background check has been conducted. If, at any time, it is discovered that an 
contract employee has a criminal record that includes a felony or misdemeanor involving 
terroristic threats, violence, use of a lethal weapon, or breach of trust/fiduciary 
responsibility; or which raises concerns about building, system, or personal security, or 
Is otherwise job-related, TGN shall not assign that employee to any Commonwealth 
facilities, shall remove any access privileges already given to the employee, and shall 
not permit that employee remote access to Commonwealth facilities or .systems, unless 
the agency consents, in writing, prior to the access being provided. The agency may 
withhold its consent at its sole discretion. Failure of TGN to comply with the terms of 
this paragraph may result in default of TGN under its Agreement with the 
Commonwealth. 

4.3. The Commonwealth specifically reserves the right of the Commonwealth to conduct 
background checks over and above that described herein. 

Insurance (applicable only if TGN employees or contractors perform work onsite at PHMCt 

5.1. TGN shall procure and maintain at its expense and require its subcontractors to procure 
and maintain, as appropriate, the following types of insurance, issued by companies 
acceptable to PHMC and authorized to conduct such business under the laws of the 
Commonwealth of Pennsylvania. 

2 
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6. 

7. 

5.1.1. Worker's Compensation Insurance for all of TGN's employees and those of any 
subcontractor engaged In performing Services in accordance with the Worker's 
CompensationAct(77 P.S.§ 101, et seq). 

5.1.2. Public liability and property damage insurance lo protect the Commonwealth of 
Pennsylvania, TGN and any and all subcontractors from claims for damages for 
personal injury (including bodily injury), sickness or disease, accidental death, 
and damage lo property, including loss of use resulting from any property 
damage which may arise from its operations under this AGREEMENT, whether 
such operation be by TGN, by any subcontractor, or by anyone directly or 
indirectly employed by either. The limits of such insurance shall be in an amount 
not less than $500,000 per person and $2,000,000 per occurrence, personal · 
injury and property damage combined. Such policies shall be occurrence rather 
than claims-made policies and shall name the Commonwealth of Pennsylvania 
as an additional insured. The insurance shall not contain any endorsements or 
any other form designed lo limit and restrict any action by the Commonwealth as 
an additional insured against the insurance coverages in regard lo the work 
performed for the Commonwealth. 

5.2. Prior lo commencing work under the AGREEMENT, TGN shall provide PHMC with a 
copy of each current certiffcate of insurance. These certificates shall contain a provision 
that coverages afforded under the policies will not be canceled or changed in such a 
way to cause the coverage lo fail lo comply with the requirements of this Section until al 
least thirty (30) days prior written notice has been given lo PHMC. 

5.3. TGN agrees lo maintain such insurance for the life of the AGREEMENT. 

Conflicts. 

6.1. In the event of a controversy or claim arising from the AGREEMENT, TGN must, within 
six months after the cause ,of action accrues, file a written claim with the Contracting 
Officer for a determination. The claim shall stale all grounds upon which TGN asserts a 
controversy exists. If TGN fails to flle a claim or files an untimely claim, TGN is deemed 
.to have waived its right lo assert a claim in any forum. 

6.2. The Contracting Officer shall review timely-filed claims and Issue a final determination, 
In writing, regarding the claim. The final delermination·shall be issued within 120 days 
of the receipt of the claim, unless extended by consent of the Contracting Officer and 
TGN. The Contracting Officer shall send his/her written determination to TGN. If the 
Contracting Officer fails to issue a final determination within the 120 days (unless 
extended by consent of the parties), the claim shall be deemed denied. The Contracting 
Officer's determination shall be the final order of the purchasing agency. 

6.3. Within fifteen (15) days of the mailing date of the determination denying a claim or within 
135 days of filing a claim if, no extension is agreed lo by the parties, whichever occurs 
first, TGN may file a statement of claim with the Commonwealth Board of Claims. 
Pending a final judicial resolution of a controversy or claim, TGN shall proceed diligently 
with ·1he performance of the AGREEMENT in a manner consistent with the determination 
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of 
the AGREEMENT. 

Confidentiality. 

7 .1. TGN agrees to guard the confidenliallty of the PHMC with the same diligence with which 
ii guards Its own proprietary information. PHMC agrees lo protect the confidentiality of 
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8. 

9. 

TGN's confidential information with the same diligence with which it guards its own 
proprietary information. In order for information to be deemed to be confidential, the 
party claiming co~fidentiality must designate the information as "confidential" In such a 
way as to give notice to the other party. The parties agree that such confidential 
information shall not be copied, in whole or in part, except when essential for authorized. 
use under this AGREEMENT. Each copy of such confidential information shall be 
marked by the party making the copy with all confidentiality notices appearing in the 
original. 

7.2. The obligations stated in this Section do not apply to information: 

7 .2.1. already known to the recipient at the time of disclosure other than through the 
contractual relationship; 

7 .2.2. independently generated by the recipient and not derived from the information 
supplied by the disclosing party; 

7.2.3. known or available to the public, except where· such knowledge or availability Is 
the result of unauthorized· disclosure by the recipient of the proprietary 
information; 

7.2.4. disclosed to the recipient without a similar restriction by a third party who has the 
right to make such disclosure; or 

· 7.2.5. required to be disclosed by the recipient by law, regulation, court order, or other 
legal process. · 

7 .3. There shall be no restriction with respect to the use or disclosure of any ideas, concepts, 
know-how, or data processing techniques developed alone or jointly with PHMC in 
connection wtth services provided to PHMC under this AGREEMENT. 

Termination. 

8.1. Termination for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN 
written notice of a deficiency in its performance. lfTGN does not correct the deficiency 
to the reasonable satisfaction of PHMC within thirty (30) days of Its receipt of the notice 
of deficiency, PHMC may terminate this AGREEMENT. 

8.2. Termination for Cause by TGN: If, through any cause, PHMC fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, TGN shall give PHMC 
written notice of a deficiency in its performance. If PHMC does not correct the 
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of 
the notice of deficiency, TGN may terminate this AGREEMENT. · 

8.3. Return of Materials. If this Agreement is terminated for cause by either party, PHMC 
agrees to return to TGN any Licensed Materials it has received from TGN and TGN . 
agrees to return to PHMC any records, as described in Appendix A, it has received from 
PHMC. 

Assiqnability 

9.1. Subject to the terms and conditions of this Section, the AGREEMENT Is binding upon 
the parties and their respective successors and assigns. 

4 
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10. 

11. 

9.2. TGN may not assign, in whole or in part, the AGREEMENT or its rights, duties, 
obligations, or responsibilities hereunder without the prior written consent of PHMC, 
which consent may be withheld at the sole and absolute discretion of PHMC. 

9.3. For the purposes of the AGREEMENT, the term "assign" shall include, but shall not be 
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any 
ownership interest ih TGN provided, however, that the term shall not apply to the sale or 
other transfer of stock of a publicly traded company. 

9.4. Any assignment consented to by PHMC shall be evidenced by a written assignment 
agreement executed by TGN and its assignee in which the assignee agrees to be legally 
bound by all of the terms and conditions of the AGREEMENT and lo assume the duties, 
obligations, and responsibilities being assigned. 

9.5. Notwithstanding the foregoing; TGN may, without the consent of PHMC, assign its rights 
to payment to be received under the AGREEMNENT, provided that TGN provides 
written notice of such assignment to the PHMC together with a written 
acknowledgement from the assignee-that any such payments are subject to all of the 
terms and conditions of the AGREEMENT. 

9.6. A change of name by TGN, following which the TGN federal identification number 
remains unchanged, is not considered to be an.assignment. TGN shall give PHMC 
written notice of any such change of riame. 

Commonwealth Held Harmless 

10.1. TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth 
against any and all third party claims, demands and actions based upon or arising out of 
any activities performed by TGN and its employees and agents under this 
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim 
of which It learns. Pursuant to the CommonwealthAttomeysAclff1 P.S. § 732-101, et 
~. the Office of Attorney General ("OAG') has the sole authority to represent the 
Commonwealth in actions brought against the Commonwealth. The OAG may, 
however, in its sole discretion and under such terms as ii deems appropriate, delegate 
its right of defense. If OAG delegates the defense to TGN, the Commonwealth will 
cooperate with all reasonable requests of TGN made in the defense of such suits. 

10.2. Notwithstanding the above, neither party shall enter into any settlement without the other 
party's writteri consent, which shall not be unreasonabiy withheld. The Commonwealth 
may, In its sole discretion, allow TGN to control the defense and any related settlement 
negotiations. · 

Independent Capacity of TGN 

11.1. The parties to this AGREEMENT agree that the services performed by TGN under the 
terms of this AGREEMENT are performed as an independent contractor. The services 
performed by TGN are performe~ neither as an employee of the Commonwealth of 
Pennsylva_nia nor as a partnership or joint venture between the PHMC and TGN. 

11.2. Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no 
control over the manner In which the contractual services are performed by TGN, or any 
subcontractor. Any job specifications or standards of work attached to or incorporated 
Into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT 

5 



OOR Exhibit 5 Page 012

12. 

shall not be construed as PHMC's direction or control over the manner of the 
performance of se_rvices provided by TGN. 

Notices. Notices provided under this AGREEMENT will be effective if delivered to the then current 
principal business address of the other party. The current addresses are: ' 

If to TGN: 360 West 4800 North Provo, Utah, 84604 Attn: Al Viera, with a copy to General 
Counsel at the same address TGN's telephone: 801-705-7000. TGN's fax: 801-705-7001. 

lfto PHMC: 300 North Street, Harrisburg, PA 17120-0090 Attn: Barbara Franco, 
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class mail, express courier or confinned facsimile. 

13. Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in 
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any co_nflict of 
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the Jurisdiction 
of any court of the Commonwealth of Pennsylvania and any federal courts In Pennsylvania, 
waiving any claim or defense that such forum Is not convenient or proper. TGN agrees that any 
such court shall have In personam jurisdiction over it, and consents to service of process in any 
manner authorized by Pennsylvania law. 

14. Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor 
Integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, and Provisions 
Regarding the Americans with Dlsabilities Act are hereto attached and incorporated as Exhibits 
11A11

, 
118 11

, 
11C11

1 "D" and "E", respectively. TGN shall be known as 11Contracto~1 for purposes of 
these provisions 
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The signatures of the parties below indicate their respective acknowledgment of the terms ouUined in this 
AGREEMENT. 

The Generations Network, Inc. Pennsylvania Hlstorlcal and Museum Commission 

Signed: ~ ~ 
I 

' Name: Name: Barbara A. Franco 

TIiie: 

Date: 

\!.? Title: 

Date: 

Executive Director ,.~I ,~-10~ 

APPROVED AS TO FORM AND LEGALITY 

:~~· 
~ral 
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Appendix A 

Collections considered the Records for purposes o{ this AGREEMENT: 

Approx.# Years 
Proiect Name of Images Covered Format Excluslvltu 

Seotennlal Census 11000 1775-1863 Microfilm 3 Years 

Over and Terminer 4800 1757-1786 Microfilm 3 Years 

Warrant Ann lications. 90000 1734-1952 Microfilm 3 Years 

Tax and Exoneration 31000 1761-1801 Microfilm 3 Years 

Warrants 150,000 1682- Microfilm 3 Years 
Spanish-American Veterans' 
Comnensalion 73.000 1934 Microfilm 3 Years 

Warof 1812 Pension Files 21,600 1866-1896 Mlcrofllm 3 Years 

Civil War Border Claims 43000 1871~1879 Microfilm 3 Years 

Suoreme Court Naturalization Paners 40000 1794-1868 Microfilm 3 Years 

WPA Church Archives 123,000 1937-1940 Microfilm 3 Years 

Records of Marriaaes RG14 1500 1885-1889 Microfilm 3 Years 

Births. Deaths Marriaaes RG26 5500 1852-1854 Microfilm 3 Years 

Pennsvlvania Veterans' Burial Cards 750,000 1929-1990 Diaital None 
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Exhibit A 

NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE 

During the term of the Contract, the Contractor agrees as follows: 

a. In the hiring of any employees for the manufacture of supplies, perfonnance of work, or any other 
activity required under the Contract or any subcontract, the Contractor, subcontractor or any person 
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color 
discriminate against any citizen of this Commonwealth who is qualified and available to perform the 
work to which the employment relates. 

b. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner 
discriminate against or intimidate any employee involved in the manufacture of supplies, the 
performance of work or any other activity required under the Contract an account of gender, race, 
creed, or color. 

c. The Contractor and any subcontractors sha!I establish and maintain a written sexual harassment 
policy and sha!I inform their employees of the policy. The policy must contain a notice that sexual 
harassment will not be tolerated and employees who practice it will be disciplined. 

d. The Contractor sha!I not discriminate by reason of gender, race, creed, or color against any 
subcontractor or supplier who is qualified to perform the work to which the contract relates. 

e. The Contractor and each subcontractor sha!I furnish alI necessary employment documents and 
records to and permit access to its books, records, and accounts by the Contracting Officer and the 
Department of General Services Bureau of Contract Administration and Business Development far 
purposes of investigation to ascertain compliance with the provisions of this 
Nondiscrimination/Sexual Harassment Clause. If the.Contractor or any subcontractor does not 
possess docunients or records reflecting the necessary information requested, it shall furnish such 
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract 
Administration and Business Development. 

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in 
every subcontract so that such provisions will be binding upon each subcontractor. 

g. The Commonwealth may cancel or terminate the Contract, and all money due or to become due 
under the Contract may be forfeited far a violation of the terms and conditions of this 
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment 
or suspension and may place the Contractor in the Contractor ~esponsibility File. 
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ExhibilB 

CONTRACTOR INTEGRITY PROVISIONS 

I. Definitions. 

a. ConfidentiaJ Information means infonnetion that is not public knowledge. or available to the public on request, disclosure 
of which would give an unfair, unethical, or illegal advantage to another desiring to contract with the Commonwealth. 

b. Consent means written permission signed by e duly authorized officer or employe of the Commonweallh, provided that 
where the material facts have been disclosed, in writing. by prequali.ficatlon, bid, proposol, or contractual terms, the 
Commonwealth shall be deemed to have consented by virtue of execution of this agreement. 

c, Contractor means the individual or entity that has entered into this ogreement with the Commonwealth. including directors, 
officers, partners, managers. key employes, end owners of more than a 5% interest. 

d, Financial interest meruis: 

(1) ownership of more than a 5% interest in any business; or 

(2) holding a position as an officer, director, trustee, pariner, ernploye, or the like, or holding any _position of 
management. 

e. Gratuity means 8Ily payment of more than nominal monetmy valuC in the form of cash, travel, entertainment, gifls, meals, 
lodging, loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind. 

2, The contractor shall maintain the highest standards of int~grity in the performance of this agreement and shall lake .rio action in 
violation of stale or federal laws, regulations, or other requirements .that govern contracting with the Commonwealth. 

3. The contractor shall not disclose to others any confidential information gained by virtue of this agreemenL 

4. The contractor shall not, in coMection with this or any other agreement with the Commonwealth, directly or indirectly, offer, confer, 
or agree to confer any pecuniruy benefit on anyone as consideration for the decision, opinion, ra:om.mendation. vote, other exercise 
of discretlOn, or violation of a known legal duty by any officer or employe of the Commonwealth. 

5. The contractor shall not, in connection with this or any other agreement wilh the Commonwealth, directly or indirectly, offer, give. or 
agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officer or employc of the 
Commonwealth. · 

6. Except with the consent of the Commonwealth, neither the contractor nor anyone In privity with him shall accept or agree to accept 
from, or give or agree to give to, any person, any gratuity from any person in connection with the performance of work under this 
agreement except BS provided therein. 

7. Except with the consent of the Commonwealth. the contractor shaU not have e financial interest in any other contractor, subcontractor, 
or supplier providing services, labor, or material on this project 

8. The contractor, upon being in funned that any vio1ation of these provisions has occum:d or may occur, shall immediately notify the 
Commonwealth in writing. 

9. The contractor, by execution of this agreement and by the submission of any bills or invoices for payment pursuant thereto, certifies 
and represents that he has not violated BnY. of these provisions. 

10. The contractor.- upon the inquiry or request of the Inspector Geneml of the Commonwealth or any of that official's agents or 
representatives, shell provide, or if appropriate. mek0 promptly availS:ble for inspection or copying, any infOfmation of aay type or 
form deemed relevant by the Inspector General to the Contractor's integrity or responsibility, as those terms are defined by the 
Commonwealth's statutes, regulations, or management directives. Such infonnation may include, but shall not be limited to, the 
contractor's business or fmancial records, documents or .files of any type or fonn which refer to or concern this agreement. Such 
information shall be retained by the contractor for e period of three years beyond the termination of the contract unless otherwise 
provided by law. · 

11. For violation of any of the above provisions, the Commonwealth may terminate this and any other egreement with the contractor, 
cleim liquidated damages in on omount equal to the value of anything received in breach of these provisions, claim damages for all 
expenses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend the contractor from 
doing business with the Commonwealth. These rights: and ·remedies are cumulative, end the use or nonuse of any one shall not 
preclude the use of all or llll)' other. These rights and remedies are in addition to those the Commonwealth may hnve under Jew, 
statute, regulation, or otherwise. 

Enclosure 1 to Management Directive 215.8 A.mended December 20, 1991. 
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ExhibitC 

CONTRACTOR RESPONSIBILITY PROVISIONS 

For the purpose of these provisions, the tenn contractor is defined as any person, including, but not limited to, a 
bidder, offerer, loan recipient, grantee, or subgrantee, who has furnished or seeks to. furnish goods, supplies, 
services, or leased space, or who has perfonned or seeks to perfonn construction activity under contract, 
subcontract, grant, or subgrant with the .Commonwealth, or with a person under contract, subcontract, grant, or 
subgrant with the Commonwealth or its state-affiliated entities, and state-related institutions, The tenn contractor 
may include a pennittee, licensee, or any agency, political subdivision, instrumentality, public authority, or other 
entity of the Commonwealth. 

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execution of 
any Commonwealth contract, that neither the contractor, nor, any subcontractors, nor any suppliers are under 
suspension or debannent by the Commonwealth or any governmental entity, instrumentality, or authority and, if the 
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a written explanation of why such 
certification cannot be made. · 

2. The contractor must also certify, in writing, that as of the date ofits execution, of any Commonwealth contract it 
has no tax liabilities or other Commonwealth obligations. 

3. The contractor's obligations pursuant to these provisions are ongoing from and after the effective date of the 
contract through the tennination date thereof. Accordingly, the contractor shall have an obligation to infonn the 
contracting agency if, at any time during the tenn of the contract, it becomes delinquent in the payment of taxes, or 
other Commonwealth obligations, or if it or any of its subcontractors are suspended or debarred by the 
Commonwealth, the federal government, or any other state or governmental entity. Such notification shall be made 
within 15 days of the date of suspension or debannent. 

4, The failure of the contractor to notify the contracting agency of its suspension or debannent by the 
Commonwealth, any other state, or the federal government shall constitute an event of default of the contract with 
the Commonwealth. 

S. The contractor agrees to reimburse the Commonwealth for the reasonuble costs of investigation incurred by the . 
Office of State Inspector General for investigations of the contractor's compliance with the tenns of this or any other 
agreement between the contractor and the Commonwealth, which results in the suspension or debannent of the 
contractor. Such costs shall include, hilt shall not be limited to, salaries of investigators, including overtime; travel 
and lodging expenses; and expert witness and documentary fees. The contractor shall not be responsibie for 
investigative costs for investigations that do not result in the contractor's suspension or debannent. 

6. The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either 
searching the internet at http://www.dgs.state.pa.us/debannent.btm or contacting the: 

Department of General Services 
Office of Chief Counsel 
603 North Office Building 
Harrisburg,PA 17125 
Telephone No: (717) 783-6472 
FAXNo: (717) 787-9138 

Enclosure 1 to Management Directive 21S.9 Amended 
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ExhibitD 

Tax Offset Clause 

The Contractor authorizes the Commonwealth to offset any state and local tax liabilities ofthc,contractor of 
any of its subsidiaries, as well as,.any other amount due to the Commonwealth form the contractor, against any 
payment due to the contractor under this or any other contract with the Commonwealth. 
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ExhibitE 

AMERICANS WITH DISABILITIES ACT 

a. Pursuant to federal regulations promulgated under the authority of The Americans With 
Disabilities Act, 28 C.F.R § 35.101 et seq., the Contractor understands and agrees that it shall not 
cause any individual with a disability to be excluded from participation in this Contractor from 
activities provided for under this Contract on the basis of the disability. As a condition of accepting 
this contract, the Contractor agrees to comply with the "General Prohibitions Against 
Discrimination," 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The 
Americans With Disabilities Act which are applicable to all benefits, services, programs, and 
activities provided by the Commonwealth of Pennsylvania through contracts with outside 
contractors. 

b. The Contractor shall be responsible for and agrees to indemnify and hold harmless the 
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and 
actions brought by any party against the Commonwealth of Pennsylvania as a result of the 
Contractor's failure to comply with the provisions of subparagraph a above. 

13 
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EXP ANDED USE AGREEMENT 

GENEALOGICAL SocIBTY OF UTAH, o nonprofit corporation orgonizecl under the laws of 
the State ofUtoh in the .United States of America, with principal offices located at 50 East North 
Temple Street, Suite 500, Salt Lake City, Utah, United States of America (Society), and the 
Pennsylvania Museum and Historical Conunission, with offices at State Museum Building, 300 
N011h Street Harrisburg, PA 17120 (Records Custodian), represent ond agree as follows: 

1. The Society has previously microfilmed/digitally imaged ond/or purchased copies of 
records (Records), under the custody of the Records Custodian as briefly described below or on 
on attached list: 

See appendix "A" - Records acquired.from the Pennsylvania Historical & Museum Commission 

This has resulted in the creation of Microfilmed/Digital Records. 

2. This Expanded Use Agreement memorializes, amends and is supplemental to p1ior verbal 
or in1plied Agreements. 

3. The Society may reproduce, distribute, transmit, display, use and permit the use of the 
Microfilmed/Digital Records, for nonprofit purposes, via any technology and in any medium now 
known or later developed (Use Rights). The Society may also utilize information from the 
Microfilmed/Digital Records to create resources such as indices and research aids. The Society 
may not sell copies of the Microfilmed/Digital Records in any medium without the written 
consent of the Records Custodian but 1nay se\l ony resources it creates from the 
Microfilmed/Digital Records. The Society may also charge users a use fee to help cover the cost 
of providing access to the Microfilmed/Digital Records. 

4. The Records Custodian represents that it l1as the authority to allow use of the Records as 
specified in this Agreement; 

5. The Society agrees to provide the Records C11stodians with one (I) complete set of digital 
images of each of our collections digitized under this agreement. 

6. This Agreement constitutes the entire agreement between the parties. If any provision of 
this Agreement is or is deemed invalid or unenforceable, the remaining provisions shall remain 
in force. Any modification or addition to this Agreement must be in writing w1d signed by both 
parties. 
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7. Either party may assign its rights under this Agreement to any successor or affiliate. 

RECORDS CUSTODIAN: 
A /)C< 1,1-J /J .. {-hi_u.,-

(pri11t 11ame) 

Title Date 

In behalf of the Pennsylvania ·Museum and Historical Commission 

SOCIETY: 

~ 
$e~ice President 

Title 

In behalf of Genealogical Society of Utah 

/1((!1,~ ft, .l-r.Jv:.__.e-_· --
{prim 11ame) 

{"1 17'* 'bi>t 
Date' 
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Pennsylvania Museum and Historical Commission 
R d db h G I . I S . fUtah ecor s preserve >YI e enea ogtca oc1etyo 

' :<,::- :;·,:'>_::,:.;•·/:,__:):{,e);or4.!ype .. ::: 
.. .. . . .. 

Timeper(O(l .Year Number 
.. filmed of rolls 

Accounts 1775-1779 1978 2 
Receiot books 1775-1776 
Accounts 1777-1790 1978 2 
Admission and discharge books ' 1844-1888 1979 57 . 
Clemency file 1790-1873 
Mortgage books 1774-1788 
Mo11gages and valuations for Bedford, Chester, 
Cumberland, Philadelphia and York counties 1773-1793 
Pardon books 1791-1877 
Annlication for passes 1775-1790 1978 1 
Applications for patents when the present owner cannot 1976 I 
give a complete statement of the title from the warrantee 1786-1884 
Applications for release of liens 1816-1929 
Philadelphia city lots 1682-1790 
Applications for release of liens 1816-1929 1976 2 
Applications for patents when the present owner cannot 1786-1884 

· give a complete statement of the title from the warrantee 
Philadelphia city lots 1682-1790 
Anolications for warrants 1734-1865 1975 173 
Aoolications for warrants 1755-1866 1976 4 
Annlications for warrants not issued 1786-1909 1976 13 
Applications: new purchase# 1-3683 1770-1790 1976 1 
Index to old rights in Bucks & Chester counties 1682-1761 
Index to old rh!:hts in Philadelphia county 1682-1748 
Appointments files 1775-1790 1979 4 
Bankruptcy files 1785-1790 
Assessor's duplicate tax list for Allen Township 1796-1798 1982 1 
Assessor's duplicate tax.list for Buffalo Township 1808-1809 
Assessor's duplicate tax list for Dickinson Township 1793, 1802, 1803 
Assessor's duplicate tax list for East Pennsboro 1798, 1809, 1810 
Assessor's duplicate tax list for Fannett Township 1783 
Assessor's duplicate tax list for Frankford Township 1804 
Assessor's duplicate tax list for Greenwood Township 1798, 1801, 1810 

& 1813 
Assessor's duplicate tax list for Hopewell Township 1798 
Assessor's duplicate tax list for Middleton Township 1798, 1809 
Assessor's duplicate tax list for Mifflin Township 1798, 1804, 1809, 

1812 & 1814 
Assessor's duplicate tax list for Newton Township 1798, 1817 
Assessor's duplicate tax list for Rye Township 1798, 1813, 1817 
Assessor's duplicate tax list for Shippensburg 1817 
Assessol"'s duplicate tax list for South Middleton Township 1813 
Assessor's duplicate tax list for Southampton Township 1803, 1809, 1812 
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Assessor's duplicate tax list for Toboyne Township 1798 
Assessor's duplicate tax list for Tyrone Township 1798 
Cumberland Co, Neoro Slaves name & age retw-ns 1780,1791, 1828 
Bavnton, Wharton and Morean naners in PA State Arch. -- ? 10 
Bit·ths, marriages and deaths 1852-1854 1977 6 
Board of Property papers 1682-1850 1976 19 
Board of Property petitions, undated 1682-1815 1976 5 
Board of War and State Navv Board file 1776-1777 1978 1 
Caveats 1699-1890 1976 20 
Certified townships of Luzerne County -- 1966 79 
Index to old rights in Philadelphia County 1682-1748 
Master register of Commonwealth prope1iy 1919-1957 
Original purchases 1683-1702 
Patent books 1676-1960 
Civil War veterans card file 1861-1866 1978 80 
Clemency files 1775-1790 1978 12 
Election returns 1776-1790 
Forfeited estates file 1777-1790 
Marriage bonds 1784-1786 
Militia retwns 1775-1790 
Oaths of allegiance 1777-1790 
Connecticut patents for land in the I 7'" townships of 1785-1810 1976 25 
Luzerne Co. 
Convict docket 1826-1859 1979 1 
Coroner's inquisitions 1751-1796 1977 1 
County survevs 1683-1859 1976 3 
Court of Admiralty records 1780-1795 1976 2 
Comt records for the Eastern District 1736-1856 1977 24 
Day books 1809-1879 1978 50 
Declarations of intention 1832-1906 
Marriage records 1885-1889 
Military accounts, line 1775-1809 
Military accounts, militia 1793-1809 
Military accounts, Navy 1775-1794 
Passenger & street railway companies reports & Railroads 
& steam railway companies reports 1861-1903 
Pilot indentures 1806-1896 & 

1908-31 
Practitioners of Medicine and Surgery 1881-1889 
Register of Physicians in Pennsylvania 1870-1917 
Revolutionary War pensions 1785-1809 
Revolutionary Ww: pensions accounts 1807-1883 
War, list of soldiers 1812 
Death warrants 1794-1873 1977 4 
Death ww1·ants 1874-1899 1979 19 
Land office journal 1738-1773 
Population records 1889-1910 
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Rent rolls 1703-1744 
Deeds 1792-1795 1976 2 
Denositions 1683-1881 1976 14 
Depreciation lands records 1780-1800 1976 I 
Donation lands or militm-y tracts 1780-1800 
Mester rel!ister of Commonwealth nronertv 1919-1957 
Descriptive books of Pennsylvania regiments 1861-1864 1979 4 
List of deserters 1866 
Mexican service index 1846-1848 
Milita1-y records 1864-1870 
Muster roll for Pennsylvania soldiers 1869-1880 
Names of sick and wounded soldiers of PA volunteers 1861-1866 
Naturalization lists 1740-1773 
New Castle County survey notes 1675-1679 
Pennsylvania soldier's home records ' 1866-1883 
Pennsylvania soldiers and sailors homes 1864-1872 
Re11istrar book 1720-1739 
Diaries -. 1979 4 
Divorce papers 1786-1815 1978 6 
Escheats 1796-1822 
Dockets 1828-1910 ? I 
Docket of JP. Houser 1858-1893 
List of taxables, Hannonv Townshio 1852-1876 
Donation lands records 1780-1800 1976 9 
East & West side annJications 1765-1769 1976 1 
Eauitv oaoers 1836-1880 1978 2 
Executive Corresnondence 1775-1790 1978 16 
General motions docket 1750-1837 1977 I 
Divorce docket 1800-1805 
Grand.Armv of the Reoublic collection, descriotive books 1866-1956 1995 5 
Habeas Corpus 1771-1773, 1775 1978 I 

& 1785-1787 
Index to old rights in Bucks and Chester Counties 1682-1761 1976 I 
Index to old rights in Philadelphia County 1682-1748 
New ourchase of Annlications 1770-1790 
Index to old rights in Philadelphia County 1682-1748 1966 I 
Master 1-el!ister of Commonwealth nrone1tv 1919-1957 
Inventorv of Church archives in Pennsvlvania -- 1977 72 
Island records(sales, smvevs, annraisals, etc.) 1757-1865 1976 13 
Jud=1ent dockets (indices) . 1756-1896 1977 3 
Land drafts and wanants 1738-1890 1976 5 
Land oaoers from Board of oro=rtv 1753-1868 
Land office journal 1738-1773 1979 1 
Rent rolls 1703-1744 
Lest ourchese oril!inal warrants 1780-1810 1976 16 
Letters of attornev 1681-1895 1976 9 
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List of people received into the marine hospital out of 1784 1978 1 
sundry --
Return of officers and soldiers fro unpntented lots --
Return of Pennsylvania Line entitled to donation lands 1785-1809 & 

.J Revolutionarv war nension accounts 1834-38 
Mexican War military accolmts 1846-1880 1978 11 
War of 1812 militia accounts 1812-1827 
Militarv abstract card for the Revolutionarv War 1775-1783 1978 42 
Militnrv claims not settled 1862-1905 1977 5 
Militarv claims settled 1862-1905 1977 63 
Militia absentee returns for Philadelnhia citv 1777-1791 1978 2 
Militia accounts 1777-1794 1978 38 
Minutes books 1775-1776 9 
Records 1776-1790 
Misc. manuscrints of tl1e Revolutionarv War era 1771-1791 197? 1 
Mortnane records 1687-1820 1976 6 
Names of foreigners who took the oath of allegiance to the . 1727-1775 1967 1 
province and state of Pennsylvania 
With foreinn rurivals 1786-1808 
Nnturalization records 1794-1868 1977-78 42 
Index to naturalization 1794-1824 1842-

1868 
New and last nurchases 1769, 1784 1976 1 
Nicholson lands-commissioner's return of sale 1769-1843 1976 1 
Record of land annlicants 1786 
Oifoinal survevs 1682-1920 1976 499 
Ori11:inal warrants -- 197? 156 
Orininal warrants of denreciation lands 1780-1800 1976 4 
Patent books 1676-1960 1976 78 
Certified townships of Luzerne county --
fndex to old rights in Bucks and Chester counties 1682-1761 
Index to old rights in Philadelphia county 1682-1748 
Ori0 ;nal nurchases 1683-1702 
Patents issued for in-lots and out-lots at the town of 1796-1919 1976 5 
Beaver, Erie, Franklin, Warren and Waterford 
Pennsylvania Archives Series - 1st to 7'h Series -- 1961- 65 

1974 
Pemetuation oftestimonv docket 1781-1801 1977 1 
Proof of settlement records 1797-1869 1976 15 
Pronrietarv naners 1682-1850 1976 25 
Pronrietatv towns 1751-1829 1976 1 
Record of land surveved bv the Denutv Swvevors 1683-1859 1976 6 
Record of the nronrietarv Governments 1700-1763 1979 1 
Revolutionnrv War nension file 1809-1893 1977 3 
Sheriff's deed book for the Eastern Dist.-ict 1796-1876 1977 4 
Snanish Amelican War Veteran's comnensation file -- 1979 46 
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Tax mid exoneration lists for Allegheny Co 1791 1978 1 
Tax and exoneration lists for Bedford Co 1773-1782 
Tax and exoneration lists for Bedford Co 1782-1789 1978 1 
Tax and exoneration lists for Berks Co 1767-1780 
Tax and exoneration lists for Be1·ks Co 1781-1789 1978 9 
Tax and exoneration lists for Bucks Co 1777-1789 
Tax and exoneration lists for Chester Co 1764-1788 
Tax and exonemtion lists for Cumberland Co 1778-1789 
Tax and exonemtion lists for Dauphin Co 1785-1789 1978 3 
Tax and exoneration lists for Fayette Co 1783-1789 
Tax and exoneration lists for Fmnklin Co 1785-1789 
Tax end exoneration lists for Huntingdon Co 1788-1789 
Tax and exoneration lists for Lancaster Co 1772-1786 
Tax and exoneration lists for Montgomerv Co 1785-1789 1978 l 
Tax and exonemtion lists for Northan1pton Co 1772-1790 1978 14 
Tax and exoneration lists for Northumberland Co 1778-1787 
Tax and exoneration lists for Philadelphia Co 1762-1794 
Minutes of County Commissioners (Philadelphia) 1797-1801 
Caniage and billiard table taxes (Philadelphia) 1791-1794 
Tax and exoneration lists for Washington Co 1781-1789 
Tax and exoneration lists for Westmoreland Co 1783-1794 
Tax and exoneration lists fo1· York Co 17'Z9-1789 
Title naners 1784-1852 1976 11 
US volunteers of the Spanish American War 1793-1901 1979 1 
War of 1812 oension records 1866-1896 1977 27 
Warrant of attornev docket 1795-1874 1977 3 
Warrant re~ister 1682-1950 1976 6 

Total Rolls: 2,118 
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EXPANDED USE AGREEMENT 

GENEALOGICAL SOCIETY OF UTAH, n nonprofit corporntion organized under the laws of 
the State ofUtah in the United States of America, with principal offices located at 50 East North 
Temple Street, Suite 500, Salt Lake City, Utah, United States of America (Society), and the 
Pennsylvania Museum and Histolical Conuuission, with offices at State Museum Building, 300 
No11h Stl'eet Han·isbw·g, PA 17120 (Records Custodian), represent and agree as follows: 

l. The Society has previously microfilmed/digitally imaged and/or purchased copies of 
records (Records), under the custody of the Records Custodian ns briefly described below or on 
an attached list: 

See appendix "A" - Records acquired from the Pennsylvm1ia Historical & MuseUlll Commission 

This has resulted in the creation of Microfilmed/Digital Records. 

2. This Expanded Use Agreement memorializes, amends and is supplemental to p1ior verbal 
01· implied Agreements. 

3. The Society may reproduce, distribute, transmit, display, use and permit the use of the 
Micmfilmed/Digital Records, for nonprofit purposes, via any technology and in any medium now 
known or later developed (Use Rights), The Society may also utilize information from the 
Microfilmed/Digital Records to create resomces such as indices and research aids. The Society 
may not sell copies of the Microfilmed/Digital Records in any medium without the written 
consent of the Records Custodian but may se!l any resources it creates from the 
Microfilmed/Digital Records. The Society may also charge users a use fee to help cover the cost 
of providing access to the Microfilmed/Digital Records. 

4. The Records Custodian represents that it has the authority to allow use of the Records as 
. specified in this Agreement. 

5, The Society agrees to provide the Records Custodians with one (1) complete set of digital 
images of each of our collections digitized under this agreement. 

6. This Agreement constitutes the entire agreement between the pm1ies. If any pmvision of 
this Agreement is or is deemed invalid or unenforceable, the remaining provisions shall remain 
in force. Any modification or additio11 to this Agreement must be in writing and signed by both 
parties. 
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7. Either party may assign its rigl1ts under this Agreement to any successor or affiliate. 

RECORDS CUSTODIAN: 
A 

(print name) 

Title Date 

In behalf of the Pennsylvania Museum and Historical Commission 

SOCIETY: 

~ 
$e~ice President 

Title 

In behalf of Genealogical Society of Utah 

11fl!!.~<:5VYI 1-t, l4v=---.e.-__ _ 
(print 11ame) 

("1 f?"* 2t;:o1 
Date' 
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Pennsylvania Museum and Historical Commission 
Records preserved by the Genealogical Society of Utah 

Accounts 
Receiot books 
Accounts 
Admission and discharge books 
Clemency file 
Mortgage books 
Mortgages and valuations for Bedford, Chester, 
Cumbedand, Philadelphia and York counties 
Pardon books 
Aoolication for passes 
Applications for patents when the pl'esent owner cannot 
give a complete statement of the title from the warrantee 
Applications for release of liens 
Philadelohia city lots 
Applications for release of liens 
Applications for patents when the present owner cannot 
give a complete statement of the title from the warrantee 
Philadelohia city lots 
Annlications for warrants 
Annlications for warrants 
Annlications for wammts not issued 
Applications: new purchase # 1-3683 
Index to old rights in Bucks & Chestel' counties 
Index to old 1i11hts in Philadelohia countv 
Appointments files 
Bankrnptcy files 
Assessor's duplicate tax list for Allen Township 
Assessol''s duplicate tax list for Buffalo Township 
Assesso1·'s duplicate tax list for Dickinson Township 
Assessol''s duplicate tax list for East Pennsbol'o 
Assessor's duplicate ta,1 list for Fannett Township 
Assessor's duplicate tax list for Frankford Township 
Assessor's duplicate tax list for Greenwood Township 

Assessor's duplicate tax list for Hopewell Township 
Assessor's duplicate tax list for Middleton Township 
Assessor's duplicate tax list for Mifflin Township 

Assessor's duplicate tax list fol' Newton Township 
Assessor's duplicate tax list for Rye Township 
Assessor's duplicate tax list for Shippensburg 
Assessor's duplicate tax list for Soutl1 Middleton Township 
Assessor's duolicate tax list for Southamoton Townshio 

Time perjo(I 

1775-1779 
1775-1776 
1777-1790 
1844-1888 
1790-1873 
1774-1788 

1773-1793 
1791-1877 
1775-1790 

1786-1884 
1816-1929 
1682-1790 
1816-1929 
1786-1884 

1682-1790 
1734-1865 
1755-1866 
1786-1909 
1770-1790 
1682-1761 
1682-1748 
1775-1790 
1785-1790 
1796-1798 
1808-1809 

1793, 1802, 1803 
1798, 1809, 1810 

1783 
1804 

1798, 1801, 1810 
& 1813 

1798 
1798, 1809 

1798, 1804, 1809, 
1812& 1814 
1798, 1817 

1798, 1813, 1817 
1817 
1813 

1803, 1809, 1812 

:Year Number 
filmed ofrolls 
1978 2 

1978 2 
1979 57 

1978 I 
1976 I 

1976 2 

1975 173 
1976 ' 4 
1976 13 
1976 I 

1979 4 

1982 I 
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Assessor's duplicate tax list for Toboyne Township 1798 
Assessor's duplicate tax list for Tyrone Township 1798 
Cumberland Co. Nem-o Slaves name & a2e returns 1780, 1791, 1828 
Baynton, Wharton and Mor2an paoers in PA State Arch. -- ? 10 
Bh1hs, marriages and deaths 1852-1854 1977 6 
Board of Property papers 1682-1850 1976 19 
Board of Property petitions, undated 1682-1815 1976 5 
Board of War and State NavY Board file · 1776-1777 1978 I 
Caveats 1699-1890 1976 20 
Certified townships of Luzerne County -- 1966 79 
Index to old rights in Philadelphia County 1682-1748 
Master register of Commonwealth property 1919-1957 
Original purchases 1683-1702 
Patent books 1676-1960 
Civil War veterans card file 1861-1866 1978 80 
Clemency files 1775-1790 1978 12 
Election returns )776°1790 
Forfeited estates file 1777-1790 
Marriage bonds 1784-1786 
Militia retwns 1775-1790 
Oaths of allegiance 1777-1790 
Connecticut patents for land in the 171

" townships of 1785-1810 1976 25 
Luzerne Co .. 
Convict docket 1826-1859 1979 I 
Coroner's inquisitions 1751-1796 1977 I 
County surveys 1683-1859 1976 3 
Court of Admiralty records 1780-1795 1976 2 
Court records for the Eastern District 1736-1856 1977 24 
Day books 1809-1879 1978 50 
Declarations of intention 1832-1906 
Marriage records 1885-1889 
Military accounts, line 1775-1809 
Military accounts, militia 1793-1809 
Military accounts, Navy 1775-1794 
Passenger & street railway companies reports & Railroads 
& steam ·railway companies reports 1861-1903 
Pilot indentures 1806-1896 & 

1908-31 
Practitioners of Medicine and Surgery 1881-1889 
Register of Physicians in Pennsylvania 1870-1917 
Revolutionary War pensions 1785-1809 
Revolutionary War pensions accounts 1807-1883 
War, list of soldiers 1812 
Death warrants 1794-1873 1977 4 
Death wammts 1874-1899 1979 19 
Land office journal 1738-1773 
Pooulation records 1889-1910 
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Rent rolls 1703-1744 
Deeds 1792-1795 1976 2 
Depositions 1683-1881 1976 14 
Depreciation lands records 1780-1800 1976 I 
Donation lands or militmy tracts 1780-1800 
Master register of Commonwealth propertv 1919-1957 
Descriptive books of Pennsylvania regiments 1861-1864 1979 4 
List of deserters 1866 
Mexican service index 1846-1848 
Milita1y records 1864-1870 
Muster roll for Pennsylvania soldiers 1869-1880 
Names of sick and wounded soldiers of PA volunteers 1861-1866 
Naturalization lists 1740-1773 
New Castle County survey notes 1675-1679 
Pennsylvania soldier's home records 1866-1883 
Pennsylvania soldiers and sailors homes 1864-1872 
Registrar book 1720-1739 
Diaries -- 1979 4 
Divorce papers 1786-1815 1978 6 
Escheats 1796-1822 
Dockets 1828-1910 ? I 
Docket of JP. Houser 1858-1893 
List of taxables, Hannony Township 1852-1876 
Donation lands records 1780-1800 1976 9 
East & West side annlications 1765-1769 1976 I 
E<1uitv papers 1836-1880 1978 2 
Executive Correspondence 1775-1790 1978 16 
General motions docket 1750-1837 1977 I 
Divorce docket 1800-1805 
Grand Army of the Republic collection, descrintive books 1866-1956 1995 5 
Habeas Corpus 1771-1773, 1775 1978 1 

& 1785-1787 
Index to old rights in Bucks and Cheste1· Counties 1682-1761 1976 1 
Index to old rights in Philadelphia County 1682-1748 
New purchase of Annlications 1770-1790 
Index to old l'ights in Philadelphia County 1682-1748 1966 1 
Master register of Commonwealth Prope11y 1919-1957 
Inventory of Church archives in Pennsvlvania -- 1977 72 
Island records (sales, surveys, annraisals, etc.) 1757-1865 1976 13 
Judinnent dockets (indices) 1756-1896 1977 3 
Land drafts and warrants 1738-1890 1976 5 
Land papers from Board of prooertv 1753-1868 
Land office journal 1738-1773 1979 1 
Rent rolls 1703-1744 
Last purchase original warrants 1780-1810 1976 16 
Letters of attorney 1681-1895 1976 9 
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List of people received into the marine hospital out of 1784 1978 l 
stmchy --
Return of officers and soldiers fro unpatented lots --
Return of Pennsylvania Line entitled to donation !WJds 1785-1809 & 
Revolutionarv war pension accounts 1834-38 
Mexican War military accounts 1846-1880 1978 11 
War of 1812 militia accounts 1812-1827 
MilitatY abstract card for the Revolutionarv War 1775-1783 1978 42 
Military claims not settled 1862-1905 1977 5 
Militruy claims settled 1862-1905 1977 63 
Militia absentee returns for Philadelphia city 1777-1791 1978 2 
Militia accounts 1777-1794 1978 38 
Minutes books 1775-1776 9 
Records 1776-1790 
Misc. manuscripts of the Revolutionarv War era 1771-1791 197? 1 
Mortgage records 1687-1820 1976 6 
Names of foreigners who took the oath ofallegirutce to the 1727-1775 1967 l 
province and state of Pennsylvania 
With foreign rurivals 1786-1808 
Naturalization records 1794-1868 1977-78 42 
Index to natw-alization 1794-1824 1842-

1868 
New and last purchases 1769,1784 1976 l 
Nicholson lands-commissioner's return of sale 1769-1843 1976 1 
Record ofland annlicants. 1786 
Original survevs 1682-1920 1976 499 
Original warrants -- 197? 156 
Original warrants of deoreciation lands 1780-1800 1976 4 
Patent books 1676-1960 1976 78 
Certified townships of Luzerne county --
Index to old rights in Bucks and Chester counties 1682-1761 
Index to old rights in Philadelphia county 1682-1748 
Orimnal purchases 1683-1702 
Patents issued for in-lots and out-lots at the town of 1796-1919 1976 5 
Beaver, Erie, Franklin, Warren and Waterford 
Pennsylvania Archives Series - l st to i" Series -- 1961- 65 

1974 
Peroetuation of testimony docket 1781-1801 1977 1 
Proof of settlement records 1797-1869 1976 15 
Proprietary papers 1682-1850 1976 25 
Proprieta1y towns 1751-1829 1976 1 
Re.cord of land surveyed by the Deputy Surveyors 1683-1859 1976 6 
Record of the ProPrietary Governments 1700-1763 1979 1 
Revolutionarv War oension file 1809-1893 1977 3 
Sheriff's deed book for the Eastern District 1796-1876 1977 4 
SprutishAmetican War Veteran's compensation file - - 1979 46 



OOR Exhibit 5 Page 033

Tax and exoneration lists for Allegheny Co 1791 1978 I 
Tax and exoneration lists for Bedford Co 1773-1782. 
Tax and exoneration lists for Bedford Co 1782-1789 1978 1 
Tax and exoneration lists for Berks Co 1767-1780 
Tax and exoneration lists fol' Berks Co 1781-1789 1978 9 
Tax and exoneration lists for Bucks Co 1777-1789 
Tax and exoneration lists for Chester Co 1764-1788 
Tax and exoneration lists for Cumberland Co 1778-1789 
Tax and exoneration lists for Dauphin Co 1785-1789 1978 3 
Tax and exoneration lists for Fayette Co 1783-1789 
Tax and exoneration lists for Fl'anklin Co 1785-1789 
Tax and exoneration lists for Huntingdon Co 1788-1789 
Tax and exoneration lists for Lancastel' Co 1772-1786 
Tax and exonerntion lists for Montgomerv Co 1785-1789 1978 I 
Tax and exoneration lists for Northampton Co 1772-1790 1978 14 
Tax and exoneration lists for Northumberland Co 1778-1787 
Tax and exoneration lists for Philadelphia Co 1762-1794 
Minutes of County Commissioners (Philadelphia) 1797-1801 
Carriage and billiard table taxes (Philadelphia) 1791-1794 
Tax and exoneration lists for Washington Co 1781-1789 
Tax and exoneration lists for Westmoreland Co 1783-1794 
Tax and exoneration lists for York Co 1779-1789 
Title naoers 1784-1852 1976 11 
US volunteers of the Spanish American Wru: 1793-1901 1979 1 
War of 1812 pension records 1866-1896 1977 27 
Warrant of attorney docket 1795-1874 1977 3 
Warrant re!!ister 1682-1950 1976 6 

Total Rolls: 2,118 
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,·· 

· Addendum to tha PHMC Ucag5e Agreement-Appendhc A 

This Addendum Is made pursuant to the License Agreement dated December 15, 2008 between 
Ancestry.com Operations Inc,, formerly lcnown as The Generations Network, Inc. ("Ancestry) 
and the Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and 
covers the dlgltlzptlon, Indexing and distribution of additional Records and Licensed Materials. 
Capltallzed tsrms not defined herein shall have the meaning defined In the Agreement. 

A. Amendment to Appendix A, "Appendix A" Is hereby amended to add the following text to 
the end of the Appendix. 

Prolect Name Approx ff of Images Years Covered Format EKCIIIBlvltv 
PeJ\nsyfvanla Deaths 6,SmllTion 1906-1951 Sheets 3 years 

Pennsylvanla Births · 200 thousand 1905 Sheets 3 years 

· B, Transportation Process, Ancestry.com would like to propose the following guldellries for 
the handling of the vital records from the State of Pennsylvania. 

Ancestry.com trained staff would make weekly visits to the Archive In a NARA approved secure 
van to pldc up and return boxes ofvltal records. The van wlll not make any detours outside the 
approved route or be allowed to make any unplanned stops. Ancestry.com wlll typlcally 
transport 35 boxes of vitals with each trip, holding those boxes for a period of 2 weelcs. This 
would mean that approximately 70 boxes of vitals would be stored at our Sliver Spring facility at 
any one time. After each batch of boxes was scanned, Ancestry.com trained staff would re-file 
and re-box the records In new acid free flies and boxes and return them with the next weekly 
trip. lnltlally those trips may be less frequent, with fewer boxes, but would eventually ramp up 
to meet the above outlined procedures. 

All handling of documents will be performed by Ancestry staff, who have been trained and 
certified by NARA In the care of records. All records wlll be stored In a secured vault, with 24 
hour survelllance. 

Ancestry.com agrees to reimburse the Pennsylvania Historical & Museum Comml_sslon up to 
$5,000 for the purchase of approximately 1000 add free boxes. 

In the event that a patron request Is made for a record that Is in our possession, Ancestry.com 
staff wlll scan the requested document and em all the Image to the Arclilve for fulfillment. We 
estimate that this process wlll be completed within a 24-48 hour period, lfnot sooner, 
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,•,., 

( 

C, No Other Changes, The·Agreement remains otherwise unchanged. 

Ancestry.com Operations Inc. 

By:~ 

Title: vr ( CQIN"f6wt 

Date: '2.2 ~ '2...0 I 'L 

Pennsylvanla Hl~torltal anil Museum Commission 

By: ~c?#er--,.k 
Title: S "tee +c. 1/-..-c..4 c ~1 f-r 

'B I :;..o 1,,_ Date: 

;~ 
j 
! 
l 
). 
' I 
.l 
I 

j 
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Addendum to the PHMC License Agreement- Appendix A 

This Addendum is made pursuant to the License Agreement dated December 15, 2008 between 
Ancestry.com Operations Inc., formerly known as The Generations Network, Inc. ("Ancestry) 
and the Pennsylvania Historical and Museum Commission tPHMC") (the "Agreement''), and 
covers the digitization, Indexing and distribution of additional Records and Licensed Materials. 
Capltallzed terms not defined herein shall have the meaning defined In the Agreement. 

A. Amendment to Appendix A. "Appendix A" Is hereby amended to add the following text to 
the end of the Appendix. 

ProJect Name Annrox # of Images Years Covered Format Excluslvltv 
Burial Cards 100,000• 1777-2012 Sheets 3 years 

B, No Other Changes. The Agreement remains otherwise unchanged, 

Ancestry.com Operations Inc. 

/Ld.. 
By: ,-[.kt/ft.,-.._ 

Title: COrJlf'Ni" O(e.ez, To/2. 

Date: 2c> 12.- 11-:2. 'Is' 

Pennsylvania Historical and Museum Commission 

By: f)-_,,;R, a1Ct7 
Title: ..(-b,>'"ti:'.!. /l.;vc4,',,,'(.I-( 

Date: 11/2-8/IL 

•series I consists of 57 boxes and 1 carton of approximately 500 cards each or 28,000+. Other cards 
from Serles I have already been Imaged and Indexed, and the remaining cards were set aside when the 
others were mlcorofllmed. Serles IV consists of 36 cartons with some 2,000 cards per carton or 72,000+. 
It should be noted that some of these are not Individual burial cards but computer printouts on green 
bar paper. 
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Addendum to the PHMC License Agreement-Appendix A 

This Addendum Is made pursuant to the license Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network ("Ancestry) and the 

Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and covers the 

digitization, indexing and distribution of additional Records and licensed Materials. Capitalized 
terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendix A" Is hereby amended to add the following text to the end of the Appendix. 

Project Name Annrox # of Images Years covered Format Exclusivity 
Clvll War Muster Rolls 5000 1861-1865 Sheets 3 years 

The Agreement remains otherwise unchanged. 

Pennsylvania Historical and Museum Commission 

By: 

Tltle: 

Date: Le /1 / ~12 Date: 
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Addendum to the PHMC License Agreement -Appendix A 

This Addendum is made pursuant to the Ucense Agreement dated December 15, 2008 between 
Ancestry.com Operations Inc., formerly known as The Generations Network (nAncestry) and the 
Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and covers the 
digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized 
terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendi~ A" is hereby amended to add the following text to the end ofthe Appendix. 

Project Name Approx# of Rolls Years Covered Format Exclusivity 
.Pennsylvania County 1234 1880-1950 (Approx) Microfilm 3 years 
Marriages 

The Agreement remains otherwise unchanged. 

Ancest~y.c ~perati°.ns inc. 

L :::, By: ,· 

Pennsylvania Historical and Museum Commission 

By: ._9-~c;½ 
Title: >-f:IJ- -f:c ftv c 1-\1 v<.f '1 

Date: t/2.t'J/ll( 
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Addendum to the PHMC License Agreement-Appendix A 

This Addendum is made pursuant to the license Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network (" Ancestry) and the 

Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and covers the 

digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized 

terms not defined herein shall have the meaning defined in the Agreement. 

,A. "Appendix A" is hereby amended to add the following text to the end of the Appendix. 

ProJect Name Quant1tu Years Covered Format Excluslvlty 
National Guard Enlistment Flies 1876-1945 Paper 3 Years 

Death Certificates 215,000 1964 Paper 3 Years 

Birth Certificates 330,000 1909 Paper 3 years 

PA Industrial Ref, Huntingdon - Bio Registers 4rolls 1889-1932 Microfilm 3 years 

PA Industrial Ref, Huntingdon - Registers of Prisoners 2rolls 1889-1925 Microfilm 3 years 

Eastern Penn Penitentlary-Bertillion Hand Books 6 rolls 1895-1937 Microfilm 3 years 

Eastern Penn Penitentiary-Co'nvict Reception Registers 39 rolls 1842-1929 Microfilm 3 years 

Allegheny Workhouse- Discharge and Description Dock 16 rolls 1873-1971 Microfilm 3 years 

Allegheny Workhouse - Reg of all prisoners trled/sente 13 rolls 1869-1971 Microfilm 3 years 

West State Penn - Descriptive Lists 31 rolls 1876-1956 Mlcrofllm 3 years 

West State Penn- Prisoner Fingerprint ID Cards 86 rolls 1907-1965 Microfilm 3 years 

PA County Slave Records -Adams, Bedford, Bucks, 1986 Images 1780-1849 Digital none 
Centre, Cumberland, Fayette, Lancaster, and 
Washington counties 

Ancestry agrees to take possession and retain Licensed Materials identified in Appendix A 
(including as amended) and maintain them until such time as they are requested by PHMC or 
the Pennsylvania State Archives, at which time copies will be returned within six months of such 
request. Ancestry will also create digital images of other historic content, as mutually agreed 
upon by both parties, while Ancestry has scanning operations on location at the Archives. 

The Agreement remains otherwise unchanged. 

Ancest"'11~s Inc. 

By:~~ 
Q14 lflTor.> ... "tl-lN~C~ 

Pennsylvania Historical and Museum Commission 

By: 

Trtle: D,~'t'at Title: 

Date: 2015'- q~ ''+ Date: 
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Addendum to the PHMC License Agreement -Appendix A 

This Addendum Is made pursuant to the License Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network ("Ancestry) and the 

Pennsylvania Historical and Museum Commission (HPHMC") (the "Agreement''}, and covers the 

digitization, Indexing and distribution of additional Records and Licensed Materials. Capitalized 

terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendix A" Is hereby amended to add the following text to the end of the Appendix. 

Project Name Quantity Years Coverod Format Exclusivity 
National Guard Enlistment Flies 1876-1945 Paper 3 Years 

Death Certificates 215,000 1964 Paper 3 Years 

Birth Certificates 330,000 1909 Paper 3 vears 

PA Industrial Ref, Huntln_gdon - Bio Registers 4 rolls 1889-1932 Mlcromm 3 years 

PA Industrial Ref, Huntlnsdon - Registers of Pfisoners 2 rolls 1889;192S Mlcrofllm 3 years 

Eastern Penn Penitentiary - Bertllllon Hand Books 6 rolls 18.95-1937 Mlcrofllm 3 years 

Eastern Penn Penitentiary - Convict Reception Registers 39 rolls 1842-1929 Microfilm 3 years 

Allegheny Workhouse - Discharge and Description Dock 16 rolls 1873-1971 Microfilm 3 years 

Allegheny Work.house - Reg of all prisoners tried/sente 13 rolls 1869-1971 Mlcrofllm 3 years 

We.st State Penn - Descriptive Ltsts 31 rolls 1876-1956 Microfilm 3 years 

West State Penn -Prisoner Fingerprint ID Cards 86 roll, 1907-1965 Mlcrofllm 3 years 

PA County Sieve Records -Adams, Bedford, Bucks, 1986 Images 1780-1849 Digital none 
Centre; Cumberland, Fayette, Lancaster, and 
Washington counties 

Ancestry agrees to take possession and retain Licensed Materlals Identified In Appendix A 
(including as amended) and maintain them until such time as they are requested by PHMC or 

the Pennsylvanla State Archives, at which time copies wlll be returned within six months of such 

request. Ancestry will also create digital images of other historic content, as mutually agreed 

upon by both parties, while Ancestry has scanning operations on location at the Archives. 

The Agreement remains otherwise unchanged. 

Ance.st1'-"' ~ns Inc. 

By:~~ 
Q l,f /N'TO" l\"T'i:AN ~(ljQ 

Title: 0 ,U?;.1"cl 

Date: 2.o 15'- <\- "+ 

Pennsylvania Historical and Museum Commission 

By: 7 '-. c._ __ .. "\., 

Title: DJ..i, ,0 ...., , C:."r"~ .• ,,.-,.. > ~t. A fLc;..f1v ,; r 
' 
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·. Addendum to the PHMC Ucense Agreement-Appendix A 
(Countv ""!arrlage Records) 

This Addendum Is made pursuant to. the Llcens,e Agreement dated December 15, 20D8 between 
An~estry.com Operations Inc,, formerly known as The ·Generations Network ("Ancestry) and th~ 
Pennsylvania Historical and.Museum Cominlsslori ("PHMC") (the "Agreement"), and CQVers the 
digitization, lnde_xlng and distribution of additional Records and Licensed Materials. Ancestry . 
has received permission/approval from the coun.tles Identified below to provide this 
digitization, Indexing.and dlstrlbutl<>n of these additional Records and Licensed Mate~lals;. 

· Capitalized terms not defined herein shall have.the.meaning defined In the Agreement . 

. A, "Appendix Au Is hereby amended to add the followlng text to the end of the Appendix. 

COUntv . Quantltv Years Covered . Format Excluslvltv 
·Clarlon · 9 rolls " 1885·1916 Mlcrofllm 3years 

" '. 
Adams .. 15 rolls 1852-1855 & :1885-195(1 · Mlcrofllm 3Years 
Mon1Bomery 45 rolls 1885,1901 & 1885-1973 • Mlcrolllm 3.years 
Potter - 7 rolls • 1885-1906 .. 

Mlcrofllm · 3years 

. aearfleld 
' 

1 roll 1852·1854, 186,8, 1877-1878 .· Mlcrolllm . 3 years 
Allegheny 60 rolls 1885-1906 & 1885-1925 . . Mlcrofllm 3years 
Fulton 9 rolls. 1885·1963 & 1852·1854 

' . 
Mlcrofllm 3years 

Snyder 7 rolls 1885-1920 Mlcrofllm 3years 

. Ancestry agrees to take possession and retain Licensed Materials Identified In Appendix A 
{Including as amended)and mal.ntaln them until sui:h time as they are requested by PHMC or 
the Pennsylvania State Archives, at which time copies wlll l>e returned within six months of such .. 
request. Ancestry will .also prepare a copy of the foregoing Licensed Materials and provide a 
copy to the named Counties above upon the respective county's request. . . . ' . 

The Agreement remains otherwise unchanged, . 

Ancestry.com Operations Inc, 
By:,~. 

Date:· 2.016-S'-6 

Pennsyivanla Hlsto~lcal and Museum C~mmlsslon ' . 

. : By:_ 1._,<- ' •t 
Title: S~N....,Jrd

Date: lh/ u1r., 
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Addendum to tt. PHMC Uceose Acceernent-AppencUx A 

This Addendum Is made pursuant t~ the License Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network ("Ancestry) and the 

Pennsylvania Historical and Museum Commission ("PHMC") (the "'Agreementfi), and covers the 

digitization, Indexing and distribution of additional Records and licensed Materials. Capltallzed 

terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendix A11 Is hereby amended to add the following text to the end of the Appendix. 

Prolect N1me ApproJ( I of Images Years cover.ct Format - Exdustvttv 
Pennsylvania Deaths 215,000 1965 Sheets 3 years 

Pennsylvania Births 280,000 1910 Sheets 3 years 

The Agreement remains otherwise unchanged. 

Ancestry.com Operations.Inc. 

By: ~ 

Tltle: c..E...,,oi£ 01~-me. - corJ'te>.rr 

Pennsylvania Historical and Museum Commission 

By: ri .~' ~ 
m,e: J?Wqr/ ~ ~ 

Date: 2.016 /''I /'3o Date: 7/trt/fi.c/(,. 
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&ddendl'ro to tbe Pf:IMC LlclDff AcceernonS-Aapendbc A 

This Addendum Is made pursuant to the license Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., fonnerly known as The Generations Network (•Ancestry) and the 

Pennsylvania Historical and Museum Commission ("PHMC'') (the "Agreement"), and covers the 

digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized 

terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendix A" Is hereby amended to add the following text to the end of the Appendix. 

Profect N•me Annrox I of lma1tes Yem Covered Format bduslvltv 
Pennsytvanla Deaths 215,000 1966 Sheets 3 years 

-
Pennsylvania Births 280,000 1911 Sheets 3 years 

The Agreement remains otherwise unchanged. 

Ancest~':J~ns Inc. 

By:~ 
G>u,~,~ ~1.os;aN 

Title: S£Ntot M€tTol. -<~T~N, 

Date: ,;; / q/ 20,1 

Pennsylvania Historical and Museum Commission 

By: r-i """'., '-- .. -1. 

Title: Director, State Archivist 

Date: May 5, 2017 
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Addendum to the PHMC Ucense Agreement-Appendix A 

This Addendum Is made pursuant to the License Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network, Inc, (''Ancestry) 

and the Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and 

covers the digitization, Indexing and distribution of additional Records and Licensed Materials. 

Capitalized terms not defined herein shall have the meaning defined In the Agreement. 

A. Amendment to Appendix A. "Appendix A" is hereby amended to add the following text to 

the end of the Appendix. 

Proiect Name Approx # of lmaies Years Covered Format Exclusivity 
Delayed Birth Cert 1941-1970 Sheets · 3 years 
(Adams Co.) 
Register of Births 1893-190S 3 ye-..rs 
(Adams Co.) 
Register of Deaths 1893-1905 3 years 
IAdamsCo.) 
Birth and Death 1893·1905 3 years 
Records {Adams Co.) 

B. No Other Changes. The Agreement remains otherwise unchanged. 

Ancestry.com Operations Inc. 

By 

Title: V f C--z.,z,13,,t.<. c~ 

Date: 8/3 /zo1'i> 

Pennsylvania Historical and Museum Commission 

~ " 
By: 'rl (.N',, ~ 

Title: Dlr~ctor, Pennsylvania State Archives 

Date: 8/1/2018 
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Addendum to the PHMC License Agreement-Appendix A 

This A.ddendum Is made pursuant to the License Agreement date~ December 15, 2008 between 
Ancestry.com Operations Inc., formerly known as The Generations Network ("Ancestry} and the 
Pennsylvania Historical and Museum Commission ("PHMC''} (the "Agreement"), and covers the 

digitization, indexing and distribution of.additional Records and Licensed Materials. Capitalized 

tenns not defined herein shall have the meaning defined in the Agreement. 

A. "Appendix.A" Is hereby amended to add the following text to the end of the ApJ)endlx, 

Project Name A""rDX#of Images, Vears Covered Format Excluslvltv · 
Pennsylvania Oeat~s 130,0DD 1967 Sheets 3.years 

Pennsylvania Births 250,000 1912 Sheets 3 years 
' 

The Agreement remains otherwise unchanged, 

Ancestry.com Operations Inc. 

By: 

Title: 

.Date: 

Vf' C...(r...1-

. 1 / z "i-(t I 

Pennsylvania Historical and Museum Commission 

~y: ~ i-.,(' • t 

Title: J.~.,_,-1~J t)~-~ 

Date: 1 / 7. 1 / '1.o ,-e , 
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OocuSlgn Envelope ID: 235D2019-AE98-46E0-9828·0820CBC9A965 

Addendum to the PHMC License Agreement - Appendix A 

This Addendum Is made pursuant to the License Agreement dated December 15, 2008 between 

Ancestry.com Operations Inc., formerly known as The Generations Network ("Ancestry) and the 

· Pennsylvania Hlstorlcal and Museum Commission ("PHMC'') (the "Agreement"), and covers the 

digitization, lnde.xlng and distribution of addttlonal Records and Licensed Materials. Capitalized 

terms not defined herein shall have the meaning defined In the Agreement. 

A. "Appendix A" Is here~y amended to add the following text to the end of the Appendix. 

ProJect Name AnnrO>C fl of lmalll!s Vea rs covered Format Exc:lusfvltv 
Pennsylvania Deaths 130,000 1968 Sheets 3 years 

Pennsylvanla Births 250,000 1913 Sheets 3 years 

The Agreement remains otherwise unchanged. 

Ancestry.com Operations Inc. 

By: l joJ1~~ 
L ~oEDZ•M

TJtte: VP content 

Date: 1/ 16/2019 2 :03 PM PST 

Pennsylvania Historical and Museum Commission 

. 
By: 1..-1, -~ 
Title: Director/State Archivist 

Date: 0/ /t"/2Dlf 
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DocuSign Env~lop'e ID: 9011E1F4-7771-4BOC-BBOA-78248013FA68 

, . 

Addendum to the _PHMC License Agreement...: App~ndfic A 

. This Addendum l~ made pursuant to the Lic,ense Agreement dated Decel]lber 15, 2008 between 

Ancestry.com Operations Inc., forme~ly known as The Generations Network ("Ancestry) and the 

Pennsylvania: Historical and Museum· Commission (';PHMC') (the "Agre~ment"), and co~ers the 

digitization, Indexing and' distribution of additional Records'and Licensed Materials: Capitalized 

terms not defined herein shall have the meaning dl!flned lil the Agreement. 

A. "Appendix A" Is hereby amended to add the folid',.itlngt~ to the end of the Appendix •. ·: 
" . ,, . . . ' . . . 

Piolect Name: Annrox II of Images. Years Covered Format. Exclusivity 
Perinsylvanla Deaths. '130,000 · 1969. Sheets 3 years 

Pennsylvania Births 250,000 1914 Sheets· 3 v~ars 

PA National Guard Veterans Card FIie 1876-1921· Digital none 

·ovll War Veterans Card FIie 1861-1866 Digital ' none .. 
Revolutionary War MIiitary Abstract 1785-1893 . Digital none 
Card FIie . 
World War 1 Service' Medal Application 1938-1950 Digital ,none 

Spanlsh American War Veterans Card Digital none 
.. 

Meiclcari Border Campaign Veterans 19~6-1917 Digital nolie, 
Card File .. 

' 
MIiitia Officers lnaex Cards 1775-1800 Dlsital none 

Special Considerations: 
~ Ancestry will pay for cost~ associated with dupliciii:lng/copylng and 

delivering the digital content. · 
• · Digital content will be deliv~red within 30 days. of the signing of this 

Addendum. · 

The Agreement remains otherwise unchanged. 

Ancestry.com Operations Inc. Pennsylvania Hlstprlcal and Museum Commission 
L 

By; f'bJ,J,t:6~ By: -ri~--C · ·"½-

Title: VP Global content Title:. State Archivist/Bureau Director 

Date:12.March-2020 Date: . 01/27/2020 

. 
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. Addendum #2 to the PHMC .License Agreement -Appendix A 

This Addendum is made pursuant to the License Agreement dated December 15, 2008 between 
Ancestry,com Operations Inc., formerly known as The Generations Network, Inc. ("Ancestry") and the 

· Pennsylvania Historical and Museum Commission ("PHMC') (the "Agreement'), and covers the 
digitization, indexing and distribution of additional Records and Licen·sed Materials. Capitalized terms not 
defined herein shall have the meaning defined in the Agreement. 

A. "Appendix A' is hereby amended to add the following text to the end ofthe Appendix. 

Proiect Name Annrox # of lmaaes Years Covered Format Exclusivity 
Pennsvlvania Deaths 130,000 
Pennsvlvania Births 250,000 

The Agreement remains otherwise unchanged. 

Ancestry.com Operations Inc. 

By: 

Title: VP Global Content 

Date: 

1970 Sheets 3 vears 
1915 Sheets 3vears 

Pennsylvania Historical and Museum Commission 

By: David W. Carmicheal 

Title: State ArchivisUBureau Director 

Date: 7/12/2021 
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Addendum #2 to the PHMC License Agreement - Appendix A 

This Addendum is made pursuant.to the License Agreement dated December 15, 2008 between . 
Ancestry.com Operations Inc., formerly known as The Generations Network, Inc. ("Ancestry") and the 
Pennsylvania Historical and Museum Commission ("PHMC") (the "Agreement"), and covers the 
digitization, indexing and distrib.ution of additional Records and Licensed Materials. Capitalized terms not 
defiried herein shall have the meaning defined in the Agreement. · 

A. "Appendix A" is hereby amended to add the following text to the end of-the Appendix. 

Proiect Name Annrox # of lmaaes Years Covered Format Exclusivitv 
Pennsvlvania Deaths 130,000 
Pennsvlvania Births 250,000 

· The Agreement remai_ns otherwise unchanged. 

Ancestry.com Operations Inc. 

By:· 

Title: VP Global Content 

Date: 

1970 Sheets 3 vears 
1915 Sheets 3 vears 

Pennsylvania Historical and Museum Commission 

By: David W. Carmicheal 

Title: State Archivist/Bureau Director 

Date: 7/12/2021 
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From! 
To: 
Subject: 
Date: 
Attachments: 

Iseoberu Kelly 
Alec Eem:tU; Leone. Gerard: Akers Rodney CGCl 
RE: [Extemalj OOR Submission 202.2-2106 
Wednesday, October 26, 2022 9:52:00 AM 
imaoeQOJ.pna 

Dear Mr. Ferretti and Attorney Leone: 

I am confirming receipt of the email below, as well as the submission to the 

OOR E-File Portal. While we appreciate the courtesy email, such emails are 

not necessary going forward. The PHMC's Open Records Officer has portal 

access and receives alerts when a document is filed. If Mr. Leone or Mr. Akers 

wish to also receive alerts, they may complete an Entry of Appearance for this 

matter to receive porta l login credentials. An Entry of Appearance may be 

electron ically fi led t hrough the OOR website: 

bttps://www.openrecords.pa.gov/Appeals/EntryOfAppearance,cfm, Or, a party 

may submit a paper Entry of Appearance by uploading a completed form to the 

E-Fi le Portal. 

Thank you, 

Kel ly Isenberg 

Kelly C. Isenberg !Attorney 
Senior Appeals Officer 
Office of Open Records 
333 Market Street, 16th Floor 
Harrisburg, PA 17101-2234 
Phone: (717) 346-9903 
Fax: (717) 425-5343 
https://www.openrecords.pa.gov 
@OpenRecordsPA 

From: Alec Ferretti <all3fe26@gmai l.com> 

Sent: Tuesday, October 25, 2022 10:49 PM 
To: Leone, Gerard <geleone@pa.goV>; Akers, Rodney (GC) <roakers@pa.gov>; Isenberg, Kelly 

<kisenberg@pa.gov> 

Subject: [External] OOR Submission 2022-2l 06 
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ATTENTION: This email message is .fi·om an external sender. Do not open links or 
attachments from unknown senders. To report suspicious email, use the Reporl PhisbiflJ[. 
h1111vn in Owlvok. 

To whom It may concern, 

I have just posted Lwo documents in the OOR Portal. I am emailing them as well because not all 
parties have portal access. 

Alec Ferretti 
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fJ:: pennsylvania 
~ OHIC£ OF OPEN RECORDS 

Via Email OnJy: 

Alec Ferretti 
242 E 38th St 
Apt 2F 
New York, NY 1001 6 
al 13 fe26@gma.il.com 

October 28. 2022 

Via Email Only: 

Gerard Leone • Esq. 
JOO No1·t11 St 
State Museum 
Harrisburg, PA 17120 
gelcone@pa.gov 

Cynthia Bendroth 
Agency Open Records Officer 
Pennsylvania Historical and Museum 
Commission 
350 North SLreet 
Harrisburg, PA 17 120-0090 
ra-rtkphmc@pa.gov 

RE: Ferretti v. Peoosylnnia Historical and Museum Commission OOR 0kt. AP 2022-2106 

Dear Attorney Leone and Mr. Ferretti : 

As the PHMC bears the burden of proof on appeal, to ensure adequate due process in Ulis maller, 
we will provide the agency with the opponunity ro make a supplemental submission in reply to Mr. 
Ferretti's position statement dated Oct. 25. 2022. To lhal end, the PHMC may submit a reply, 
limited to the issues rajsed in Mr. Ferrett i's Oct. 25. 2022. stat ement. by the close of business on 
Fri., Nov. 4.2022. In addition. we will be extending the Final Determination deadline by seven 
business days, until No . 21, 2022, to ensure suflicient time for the OOR to review the submissions 
and complete the research and analysis of t.he issues presented. 

1 f you have any questions, please advise. 

Regard. 

Isl Ke/~y Isenberg 

Kelly Isenberg 

JJ~ Markel 11~-eL 16111 Floor I Ho.m~burg, P,\ 17101-22.il 1717 3·16 Q903 I r 717 ·125 SJ43 I hnps llopcnrccotJ~ p11 go, 
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Via Email Only: 

Alec Ferretti 
242 E 38th St 
Apt 2F 
New York, NY 1001 6 
all 3te26@gmail.com 

November 8, 2022 

Via EmaiJ OnJy: 

Gerard Leone , Esq. 
300 North St. 
State Museum 
Harrisburg, PA 17120 
geleone@pa.gov 

Cynfuia Bendroth 
Agency Open Records Officer 
Pennsylvania Historica l and Museum 
Commission 
350 North Street 
Harrisburg, PA 17120-0090 
ra-nkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical and Museum Commission OOR 0kt. AP 2022-2106 

Dear Mr. Ferretti and Mr. Leone: 

Based on ao inquiry with PHMC yesterday, the OOR administrative staff learned that the 
supplemental submission fil ed by Mr. Ferretti, tl1e OOR correspondence indicating that all 
cominunicalions and submissions should proceed through tJ1e OOR E-File Portal and that provided 
instrnctions on how Mr. Leone could gain access to the Portal. as well as the OOR correspondence 
that provided PRMC the oppommity t.o reply to Mr. Ferret1i's supplemental submission were not 
accessed by Ms. Bendrotb or forwarded to Mr. Leone. The OOR staff assisted PHMC wiU1 any 
access concerns and questions. 

Because PHMC just learned of the mo L recent docket [Llings yesterday, in order lo develop U1e 
appeal record and ensme adequate due process, we are respectfully requesting your agreement to an 
additional seven business day extension until Dec. 2. 2022. Such an e tension will include a firm 
deadline for PHMC to submit a reply by Nov. 14. 2022, if it chooses to do so. 

Absent an objection to 1his request by the close of business on Thur., Nov. l 0, 2022, the docket wi ll 
be amended Lo reflecl the new Final Determination deadJjne. I thank you in advance for your 
understanding and cooperation in this request. 

Regards, 

Isl Kelly Isenberg 

Kelly Isenberg 

333 Market ucei. 16* f:hwr I lfomsb11rg, I';\ 17101-223~ 1717 346 'J'l03 IF 717 425 5343 1 huµs llo1lllnrocords..pagov 



OOR Exhibit 9 Page 001

OOR Exhibit 9 



OOR Exhibit 9 Page 002

pennsylvania 
OFFICE O F OPEN RECORDS 

IN THE MATTER OF 

ALEC FERRETT], 
Requester 

\I. 

PENNSYLVANIA ffiSTORICAL AND 
MUSEUM COMMISSION, 
Respondent 

Docket No.: AP 2022-2106 

Please accept my appearance for the Agency u1 the above captioned case. 

Attorney: Gerard Leone 

Finn: 
Address: 

Email: geleone@pa.gov 

Phone #: 

33 Market S1te~1. 16"' Floor I llamsbur1;t, PA 17101-22341717 346 9903 IF 717 425 5343 I hurs //opcnrecord~ p.,..gov 



OOR Exhibit 10 Page 001

I 

. , 

· · OOR Exhibit 10 



OOR Exhibit 10 Page 002

• • .Penn,ymnia 
Hinotlcal & M.IIICWD 
Cornmiaion 

November 14. 2022 

Commonwealth of Pennsylv:1nin 
Pc.nnsylvania Hisforical and Museum 

Commission 
Tht· Srntc Muse.um Hwlding 

300 North Str.::ct 
1 larrisburg. Pennsylva nia 17120-002-l 

www.phmc.,t:1tt;.p,1.1,1s 

VlA OFFICE OF OPEN RECORDS PORTAL 
Kelly Isenberg 
Commonwealth of Pennsy lvania 
Office of Open Records 
333 Market Street, 16th Floor 
Harri burg. PA 17101 

Re: Docket No. AP 2022-2 106 

Dear AppeaJs Officer Isenberg: 

On October 25, 2022, Mr. Alec Ferretti (the ·'Requester'') replied to PHMC's request for denial 
of the Office of Open Records ("OOR'') case at Docket No. AP 2022-20 16. PHMC respectfully 
submit.s the fo llowing reply. 

First. PHN1c·s denial of the request should be affmned by the OOR because the request is noo-
pecitic and vague such that it cannot be fulfilled. Pennsylvania's Right-To-Kno, Law (the 

·'RTKL .. ) was meant to help the public find specific, identifiable records.1 65 P.S. § 67.703 . The 
Requester. however, has sought "a ll documen1s scanned (and subsequent indexes and 111et11data 
created)" subject to an agency contract with a vendor, in this ca e Ancestry.com. The Requesler 
argue · tJ1at simply because 1he set of records i arguably finite and discrete that it is sufficiently 
specilic. 171is argument js fata l I. flawed: it is conceivable that a reque t could be profitably 
rephrased a ·'all di.gitized, vital records for every dccea ed citizen of Pennsylvania who died 
between 1800 to I 97s:· However. such a request would he arguably finite, discrete. and yel still o 
grossly vague as to make a mockery of tl1e RTKL. Even if were as easy to transfer records as the 
Requestor groundlessly speculates, the request would stil l not identify any record with sufficient 
specificity, When PHMC provided in.formatiou as to lbe actuaJ size ofthe request in tenns of 
terabytes of daLa, it, as pro ided not to be a ground for denial, but only an illustration of how vague 
the request , as. 

econd, Pl IMC avers the entirety of the request is exempt' from the RTKL rcquesl based on 65 P .. § 
67.708(24). The requested record are '·archived material. ., of tJ1e Commonweal·1h that are already 
m•ailab/e to the public. Id. They are maintained by Ancestty.com and are made available for uo 
charge throug.h the State Archi ves in the same way as collection of the State Library of 
Pennsy lvania. As such, they are statutori ly excluded from being provided according to the request at 
issue. 

1 .. ..,.. written request should identify or describe the re-cords sought with sufficient specificity to enable the agency 10 

ascenain wh ich records are being requested." 65 P.S. § 67. 703. 
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Lastly, the Requestor's purported desire to "create a backup" is not only a poorly veiled attemptto 
leverage the RTKL to appropriate Commonwealth property but also a circumvention of the policy 
decisions of PHMC and the Commonwealth. Entirely without a shred of evidentiary support, the 
Requestor brazenly asserts that PHMC's sworn, expert testimony as to the costs to maintain archival 
data is false, and imagines it is just a matter of.copying data onto a hard drive. The Requestor 
speculates without foundation about what would happen in the event Ancestry.com were to close. 
During this flurry of self-serving speculation, he offers himself as a "backup" of the 
Commonwealth's records. Leaving aside the fact thatthe Requestor has no knowledge of PHMC's 
precautions, safeguards, and policy decisions, PHMC would just note that the RTKL is'intended to 
facilitate.transparency ancl not such a wholesale transfer of valuable Com·monwealth property. 

For these reasons, the PHMC respectfully requests that the Requester's appeal be Denied .and 
Dismissed. 

1 

Thank you for consideration of this matter. 

Respectfully, 

Isl Gerard A. Leone 
Gerard A. Leone 
Assistant Counsel, PHMC 
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~ pennsylvania 
~ Of:f1C£ Of OPEN RECORDS 

Via E-File Portal Only: 

Alec Ferretti 
242 E 38th St 
Apt 2F 
New York, NY 10016 
all 3fe26@gmai l.com 

November 23, 2022 

Via E-File Portal Only: 

Gerard Leone . Esq. 
300 Nortl1 St. 
State MuseWTI 
Harrisburg, PA 17120 
geleone@pa.gov 

Cynthia Bendroth 
Agency Open Records Officer 
Pennsylvania Historical and Musewn 
Commission 
350 North Street 
Harrisburg, PA 17 120-0090 
ra-nkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical and Museum Commission OOR 0kt. AP 2022-2106 

Dear Mr. Ferretti: 

I am respectfully requesting a fourteen business day extension of 1hc Final Determination dead line 
in the above-referenced appeal. While cognizant of your wish to have the appeal finalized, a bdef 
ex tension is necessary for the purpose of seeking further clarification rrom the PHMC regarding 
some points presented in the agency's Nov. 18. 2022, supplemental submission. To that end we 
would require that the Final Determination deadline be extended until Dec. 22, 2022. Kindly 
provide a reply 10 this request as soon as practicable. In the absence of an objection by the close of 
busines · 011 Mon., Nov. 28, 2022, the docket will be amended accordingly. T thank you in advance 
for your anticipated understanding and cooperation in this request. 

Regard. 

Isl Kel~r l rnnberg 

Kelly Isenberg 

333 Murk-ct Strctl, 16" Floo, I llumsbmy, rA 17!01-223·1 I 717 J 4b •1903 IF 717 4i55343 1 bttpsJ/oponrccotds pll gov 
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~ pennsylvania 
~ OFFICE OF OP£N RECORDS 

Via Email Only: 

Alec Fen-etti 
242 E 38th St 
Apt2F 
New York, NY 10016 
al I 3fo26@gmail.com 

November 29, 2022 

Via Email Only: 

Gerard Leone , Esq. 
300 North St. 
Staie Museum 
Harrisburg, PA 17120 
geleone@pa.gov 

Cynthia Bendroth 
Agency Open Records Officer 
Peruisylvarua HistoricaJ and Museum 
Commission 
350 North Su·eet 
Harrisburg, PA 17 120-0090 
ra-nkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical and Museum ommission OOR 0kt. AP 2022-2106 

Dear Mr. Leone: 

After reviewing the parties' submissions, we hove detennfoed that clarification from the PHMC is 
necessary to further develop the appeal record. To that end, kindly provide responses to the 
following areas of inquiry: 

• Ms. Bendroth affirms that, pursuant to the PHMC's agreement with TGN, "the staff, patrons, 
and researchers in the State Archives may access thjs data for free .... " Provide additiona l 
detai l on how an individual is able to access the digitized State Archive records that 
are ctmeotly housed witJ1 TON/Ancestry. Indicate whether an tndividual must be present in 
the Pennsylvania State Archives building to be electronically accessible and if access outside 
of the State Archives building requires U1e payment of a fee t<.1 use the link to Pennsyl vania 
records housed on the Ancestry website. 

• Explain wby baving TGN/Ancestry dow:nJoad the requested records and charging the 
Requester a fee for the necessary equjpmenl, if appropriate under RTKL, is not an option in 
tbjs matter. 

• Would the requested metadata be included in any records accessed through the PHMC link to 
the Ancestry websi te? 

• FurtJ1er clarify the PHMC's claim of tha1 tl1e Request is exempt in 
its entirety under Section 708(b)(24) of tho RTK.l. and chtrify the PHMC's statement in the 
supplemental submission U1at '1[l)he requested records are 'archived materials' of the 
Commonwealth that are already available to the public." 

A reply to these inquire · are due by the close of business on Dec. 6, 2022. If you have any 
questions, plettse advise. 

Regards, 

333 Mnrl.el Street. I 61h floor I ITtsrrishurg. -PA 171 (l J ,22.34 17 17 J46 QQ03 IF 717 -125 5343 J htlp$ //o~nrocurd p:i.gm 
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Isl Kelly Isenberg 

Kelly Isenberg 
Senior Appeals Officer 

333 Market Street, 16Lh Floor I Harrisburg, PA 17101-2234 I 717.346.9903 J F 717.425.5343 I https:J/openrecords.pa.gov 
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• • Pfflmylvania 
Hw.orical & Muacum 
Commission 

December 6, 2022 

Commonwca.lrh o f Pennsylvania 
Pennsylvania H istorical and Museum 

Commission 
Tlw St.a ti: f\ luseurn l::h ul<li.ng 

300 NortJ1 Street 
I I arrisburg, Pcrmsyh·aJlia 17120 0024 

\\'\\ w.phmc.s r:ue.pa.us 

VIA OFFICE OF OPEN RECORDS PORT AL 
Kelly Isenberg 
Commomvealth of Pennsylvania 
Office of Open Records 
333 Market Street, 16th Floor 
llarrisburg. PA 171 0 I 

Re: Docket No. AP 2022-2106 

Dear Appeals Officer Isenberg: 

On November 29, 2022. the Office of Open Records (~'OOR'') requested addi tional infonnation 
from lhe Pennsylvania Historical and Museum Commission's(" PHMC'') to develop the record 
in its consideration of Mr. Alec Ferretti"s (the Requestor) appeal docketed at APO 2022-2 J 06. 
PHMC respectfu lly submi ts the fo llowing reply. 

I. The OOR asks ··whether an individual must be present i11 the Pennsylvania State 
Archives building [for the records] to be electronica lly accessible and if access outside of 
the late Archives building requires the payment of a fee to use the link to Pennsylvania 
records housed on the Anceslr website.'' PHMC presumes that the above question was 
in regard to the requested records, hence the brackeLc;. 

An individual does not have to present in the physical building of the State Archives of 
Pennsylvania to access the scanned records at issue. Pennsylvania residents can access all of the 
Pennsyl an ia records housed on the Ancestry website free of charge al any time. from any 
computer, by going to 1he Pennsylvania rate Archives Ancestry page 
(hllps://www.phmc.pa.go\ /Archives/Research-Online/Pages/Anceslrv-PA.aspx). Users enter 
their zip code in the designated box, click · Verify Zip Code·, and are then taken to the Ancestry 
site and given a free Ancestry account through which to access the Pennsylvania records. All 
users. including non-Pennsylvanians. may acces 1he entire Ancestry websi1e (including the 
Pennsylvania records) free or charge in (he tate Archives Reading Room during Lhe Archives· 
nonnal business hours. 

2. The OOR asks if the requested metadata is ··included in any records access through the 
PHMC link to the Ancesu-ywebs itc..·· 

The metadata of each digital scan of a tate Archi es record is not a ai lablc t the public via the 
Ancestry portal. 
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3. The OOR asks for clarification of the PHMC's claim that the request is exempt under 
Section 708(b)(24) of the RTKL, and to clarify the statement that the '~requested records 
are 'archived materials' 9f the Commonwealth that are already available to the public." 

First, PHMC avers that all the scans made of the records provided to Ancestry are "library 
archived and museum materials" exempt according to· Section 708(b)(24) of the RTKL. 65 P.S. § 
67.708. To be "archived" is to be "filed or collected in or as ifin an archive" according to the 
standard dictionary definition of the word. 1 As such, because these records are stored according 
to statute. in the Pennsylvania State Archives, they are archived, and therefore exempt by § 
708(b)(24).2 When PHMC describes these records as "already available" to the public, it does so 
to point to the attribute shared between all the elements in the list of"library arahived and 
museum materials": the Commonwealth already makes all of the collections of the state libraries, · 
museums, and archives available to the public for its education and pleasure. 3 As the General · 
Assembly did not seek to ma~e libraries or state museums needlessly copy or expose their 
.collections to which the public already had access, so,. too, archived materials like those 
requested records are exempt from the RTKL. 

Second, PHMC would note that the metadata produced by Ancestry associated with the scan of 
each vital record would be exempted from production under the RTKL. According to the RTKL: 

(d) Agency possession. - . . 
(!) A public record that is not in the possession of an agency but is in the possession ofa party with whom 
the agency has contracted to perform a governmental function on behalfofthe agency; and which 
directly relates to the governmental function and is not exempt under this act, shall be considered a 
public record of the agency for purposes of this.act. 
(2) Nothing in this act shall be construed·to require access to any other record of the party in possession of 
the public record: 

65 P.S. § 67.506(d) 

Anc'estry is contracted with the State Archives to scan those vital records that are preserved in 
the State Archives so that more easily accessible electronic records may be made available to the 
public. Ancestry created both the scan and the associated metadata, which it maintains on its own 
servers. Assuming for the sake of argument that the scanned images of archival records are 
public records, the metadata would still be exemp~ed. The scanned images of archival records 
would be record~ in possession of a contractor according to ( d)(l ), but the metadata Ancestry 
preated when making the scan would a record possessed by the contractor according to ( d)(2). As 
such, the metadata of each scanned record is a record in possession of a private party to. which 
the RTKL does not apply. 

1 Archived." Merriam-Webster.com Dictionary, Merriam.Webster, https://www.merriam
webster.com/dictionary/archived. Accessed 2 Dec. 2022. 
2 See 35 P.S. § 450.80 I ("To ensure the proper safekeeping of original birth records after one hundred five (105) 
years and death records after fifty (50) years the records shall be maintained by the State Archives."). 
3 See Friends of Danny De Vito v. Wolf, 658 Pa. 165, 192 (2020) (for the statutory construction doctrine of ejusdem 
generis "where general words follow the enumeration of particular c]asses of persons or things, the general wo"rds 
will be construed as applicable only to persons or things of the same general nature or class as those enumerated.") 
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. 4. The OOR asks how "having TON/Ancestry download the requested records and charging 
the Requester a fee for the necessary equipment, if appropriate under RTKL, is not.an 
option in this matter." 

Apart from exemption under the RTKL, neither PHMC nor Ancestry would attempt to provide a 
download of either scanned images or their metadata because both parties will need to preserve 
their rights under the contract between the parties. According to section 2.2. of the Contract 
mentioned in the request, "The Licensed Materials may not be distributed or resold by PHMC to 
any company or institution for any purpose, and is solely for the use of individual patrons." If 
PHMC were to distribute these records to the Requester, Ancestry would be within its 
contractual rights to claim a breach of its license and withdraw the infrastructure that provides 
these records to the public free of charge. As such, PHMC cannot violate its contractual 
obligation to Ancestry and imperil the relationship through which it vastly.expanded the public's 
access to vital records. · 

Lastly, even if the legal impediments of the RTKL and the contract were removed, PHMC's staff 
currently has no estimate of the costs either to download or of the dataset itself. PHMC would 
note that OOR's question seems to assume that the costs of the transfer would simply be the 
costs of copying and downloading the records at issue .. At the moment, PHMC has no estimate of 
such a cost. But we would note that the cost of the transfer itself is no/ the cost of the total 
request under the RTKL. Instead,under the RTKL the cost to be reckoned would be the market 
value of the requested extensive dataset. According to Section 1307 of the RTKL, the fees for 
copying "complex and extensive" datasets, must be based on "the reasonable market value of the 
same or closely related datasets." § 67. l 307(b )( 4 ). Terabytes of catalogued and organized 
images of scanned archival documents self-evidently comprise an "extensive" dataset. As such, 
the relevant estimate that PHMC and Ancestry would have to be instructed by OOR to prepare 
would be an estimate of the market value of the request and not the cost of its download or 
transfer in and of itself. 

Once again, PHMC respectfully requests that the Requester's appeal be Denied and Dismissed for 
the above reasons. 

Thank you for consideration of this matter. 

Respectfully, 

Isl Gerard A. Leone 
Gerard A. Leone 
Assistant Counsel, PHMC 
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December 8, 2022 

VIA ELECTRONIC Submission 
Kelly Isenberg 
Senior Appeals Officer 
Commonwealth of Pennsylvania 
Office of Open Records 
333 Market Street, 16th Floor 
Harrisburg, PA 17 IO I 

Alec Ferretti 
242 E 38th St Apt 2F 
New York, NY 10016 

Re: Docket No. AP 2022-2106 

Dear Appeals Officer Isenberg, 

I would like to respond to the points that were brought up in PHMC's letter of December 6, 
2022, if such a response is permissible. In order of appearance: · 

I. The Right to Know Law (RTK) unlike some state freedom of information laws, permits 
out-of-state requesters, so long as they are a "legal resident of the United States". My request is 
thus valid, but I am not a Pennsylvania resident, so the procedures PHMC cites that allow in
state residents to view the records for free on Ancestry do not apply to me. That being said, even 
if the records were freely available on Ancestry to all, it would have no bearing on my request 
because PHMC would still have failed to fulfill their obligations under RTK. 

The seminal text of RTK, Section 701, states that, "Unless otherwise provided by law, a-public 
record, legislative record or financial record shall be accessible for inspection and 
duplication in accordance with this act. A record being provided to a requester shall be 
provided in the mediwn requested if it exists in that medium; otherwise, it shall be 
provided in the medium in which it exists." [emphasis mine]. RTK provides that records shall be 
made available by agencies for inspection and duplication. I do not seek to inspect them, as this 
was always possible by visiting the Pennsylvania Archives in person. In the last few years, for 
Pennsylvania residents, it is also possible to inspect them, to a degree, on Ancestry, but because 
my request was to receive copies of the records, this is irrelevant. 

Ancestry is a subscription database, the tJSe of which is governed by a contractual agreement. 
While in theory, over the course of years, I could physically download every record page by page, 
this would surely violate Ancestry's terms and conditions1, which read in relevant part: 

2.2 Your Use of Ancestry Content. When accessing Ancestry Content, you agree: 

1 https:/ /www.ancestry.com/c/legal/termsandconditions 
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• To use Ancestry Cont~nt only in connection with your personal use of the Services or 
professional family history research; 

• To download Ancestry Content only in connection with your family history research or where 
expressly permitted by Ancestry; · 

• Not to remove any copyright or other proprietary notices on any Ancestry Content; 
• Not to use significant portions of Ancestry Content outside the Services, or in a manner 

inconsistent with your subscription; and 
• To contact us to obtain written permission to use more than a small number of photos and 

documents that are Public Domain Content 

Downloading every record, ostensibly my goal, would be a violation of the implicit contract to 
which all Ancestry users must agree. In fact, it is arguable that even browsing every image, page by 
page, would violate the user agreement, as that would presumably not be in connection with my 
"personal use" or my "professional family history research."· Thus, even ignoring my lack of 
Pennsylvania residency, and the fact that J. am seeking copies of records, even in the best of 
circumstances, PHMC would not necessarily be able shirk their RTK responsibilities by advising 
requesters to use Ancestry because doing so may be a violation of the user agreement. It 
certainly would be a violation in my instance. The very reason that I am requesting a complete 
set of the digital records from PHMC is to obtain a copy for posterity, free from any contractual 
encumbrances. 

2. Even if OOR were to rule that Ancestry's publication of the records fulfills much of 
PHMC's obligations, by PHMC's own admission, they must still produce the metadata because it 
is not available on the website. The fact that the agency does not have physical possession of the 
metadata files right now does not mean that it ,is not still their property, much like the images 
themselves. 

3. PHMC is misreading the RTK exemption by ignoring the inconvenient second half of 
the statutory text. Exemption 24 states that the following records need not be produced under 
RTK: "Library archived and museum materials, or valuable or rare book collections or 
documents contributed by gift, grant, bequest or devise, to the extent of any liinitations 

· imposed by the donor as'a condition of the contribution," [emphasis mine]. This 
exemption does not exempt PHMC from producing all of their archival materials; it exempts 
them from producing archival materials that were donated with confidentiality clauses as part of 
a donor agreement. However, the records germane to this request were not donated to PHMC, 
so this exemption does not apply. This request is purely for records which originated from other 
Commonwealth agencies which were transferred to PHMC largely pursuant to statute. Ancestry 
was not the source of these records; PHMC itself was. Thus, no agreement with Ancestry can 
constitute a RTK exemption. 

It would be very problematic, and inapposite to the ideals of RTK, to permit the agency to 
contract away its obligations under the law via an agreement with a third party. Taken to its 
logical conclusion, this line of reasoning would mean that PHMC could sign any agreement with 
any private entity, whereby in exchange for some nominal consideration, the agency could exempt 
their entire collection of Commonwealth records from RTK. This is simply not the intention of 
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the law, nor what a textual analysis of the words would indicate, because Ancestry is not the 
donor of the records - the records already do and always will belong to the Commonwealth. 

To the extent that OOR considers Ancestry to have "donated" PHMC's own records to PHMC 
pursuant to "limitations imposed," the limitations still do not preclude the disclosure of the vast 
majority of the records, because the exclusivity periods written into the agreements have lapsed. 
The 2008 agreement set an exclusivity period for most collection of three years from the date of 
publication on Ancestry. Some collections had no exclusivity periods. Subsequent agreements 
had similar timeframes, with many collections again having no exclusivity whatsoever. Thus, 
even if OOR were to accept this bra:'en power grab by PHMC, then the only records that would 
be exempt would be the few that are still in their exclusivity periods, namely a few years of birth 
and death records. The exclusivity period for all other records, which I contend are not legally 
binding to PHMC anyway, have all sunset. These would all still need to be produced. 

With regard to PHMC's claim that the metadata is not an agency record, we must look at the 
contracts that governed these transactions. They all clearly stated that Ancestry was to provide 
PHMC with digital images and indexes of each record. The indexes were created by Ancestry, 
but pursuant to their agreements, a copy of the indexes became property of PHMC, regardless 
of if PHMC physically stored the records on-site. 

4. As stated before, an agency cannot contract their way arciund RTK, or else every agency 
would simply do so in order to exempt all of their records in one swoop. However, even if due to 
some loophole in the law, OOR were to rule this permissible here due to the unique exemption 
pertaining to archives, the agreements do not actually purport to do that. According to the 
contractual text PHMC itself cited, "The Licensed Materials may not be distributed or resold by 
PHMC to any company or institution for any purpose, and-is solely for the use of individual 
patrons." Unless PHMC is claiming that I am a company or an institution, nothing in the 
agreement prevents me from receiving a copy of the records2• In fact, the agreement expressly 
permits patrons access to the materials. 

Furthermore, while the records are extensive, they are not complex. Because of this lack of 
complexity, l 307(b)(4) does not apply, and the only costs I should bear are the direct reproduction 
costs. Ancestry scanned books and microfilm and keyed basic metadata about what had been 
scanned. There is no complex analysis or skill that was employed in this process, in the way that 
GIS, as the statute cites as an example, is complex. For the purposes of this analysis, Ancestry 
acted as a vendor that provided clerical work - scanning and data entry. 

PHMG suggests that these records have a massive market value, yet is unable to provide any 
figure for this value. While there is a massive historical and research value to these records, their 
financial value is minimal, especially now that they have been· published on Ancestry for years, 
and the exclusivity windows have lapsed. It is worth noting that many states have provided me 
Ancestry-digitized content without issue. While I cannot prove a negative, that is, that scanned 
historical government records lack market value, I do submit as exhibits, two email exchanges 

2 I, Alec Ferretti, affirm under penalty of perjury that I am neiiher a company nor an institution, and that 
I am in fact, human. 
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documenting responses from the Idaho Health Department and the New York State Archives 
regarding similar records requests. Both happily provided Ancestry-digitized data, and do not 
appear to be concerned about destroying their working relationship with Ancestry. To put it 
another way, nobody has ever purchased these records from PHMC; PHMC provides no 
evidence that anyone ever will purchase them. Other agencies have not raised this concern when 
I have obtained very similar records. I have no intention to derive profit from the records, nor do 
I have the infrastructure to try. For that reason, even if OOR were to consider the scans of 
records to be complex, the financial value is negligible, if non-existent. While there are certainly 
costs to maintain, digitize, and index the records, that does· not give them inherent market value. 
The market value is determined by what one is willing to pay for them. Who is willing to pay? 
Ancestry didn't even pay for the underlying records. 

Thus, I ask OOR again to grant this request, as a denial would give PHMC impunity to exempt 
all of their public records from RTK by drafting cleverly worded agreements with private entities, 
while ensuring that the records subject to this request only exist in the hands of yet another 
private entity, and not even with PHMC itself. 

Respectfully, 

ae,_,_~~-
Alec Ferretti 
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Gmail Alec Ferretti <al13fe26@gmail.com> 

FOIL Request 

Alec Ferretti <al13fe26@gmail.com> Fri, Mar 18, 2022 at 3:49 PM 
To: "New York State Archives, Researcher Services Unit" <archives@nysed.libanswers.com> 
Cc: Jim Folts <jim.folts@nysed.gov>, Tom Ruller <tom.ruller@nysed.gov> 

I consent to these charges. As always, I thank the New York State archives for following the freedom of information law. 
You are a model to many other agencies. Please let me know what. you need. 

On Fri, Mar 18, 2022 at 3:38 PM New York State Archives, Researcher Services Unit <archives@nysed libanswers.com> 
wrote: 

Mar 18 2022, 03.38pm v,a System 

To: Alec Ferretti a!13fe26@gmail.com 

This e-mail is the final response to your request received on Feb. 14, 2022, and 
acknowledged on Feb. 17, for "a digital copy of all scans of records and 
associated metadata which have been provided to the New York State Archives 
by Ancestry.com or its affiliates or subsidiaries." Your request was made 
pursuant to the New York Freedom of Information Law (FOIL, Public Officers 
Law Art. 6). 

Your request is granted. Digital files in the possession of the New York State 
Archives that are responsive to your request are listed in the attached Microsoft 
Excel spreadsheet. The files are in Tagged Image File Format (TIFF). Entries in 
the spreadsheet have three sortings: 

1. NYSA series order 
2. Ancestry hard drive order 
3. Hard drive list 

The files contain digital images and embedded technical metadata for each 
image. The metadata includes the following information : 

• Creation date 
• Pixel dimensions 
• Resolution 
• Compression level 
• File format 
• Software application used to create image 

I For most of the record series digitized, the Archives has not received descriptive 
I metadata for the images, that is, name indexing data created by Ancestry.com. For 
a few of the smaller series, there is descriptive metadata, in the form of Notepad 
files, in comma-separated value (csv) format. 



OOR Exhibit 14 Page 007

, The total quantity of electronic data is about 38 terabytes (TB). The data will be 
provided to you on physical storage media (hard drives) upon your payment of 
charges allowed by the Freedom of Information Law, as follows : 

A. Four (4) 1 OTB hard drives @ $200-$250 per drive= $800-$1000 
s. Preparing copies of digital files @ $21.24 per hour (actual time required to 

prepare the copies, if in excess of two hours, at the hourly salary of the 
lowest paid employee who has the skill needed to perform the task) = amount 
TBD 

c. Shipping via UPS Ground= amount TBD 

If you agree in writing to pay the above-listed charges, the State Archives will 
then provide an exact cost quotation in form of an invoice. Upon receipt of your 
payment (by credit card or check), we will provide you a receipt. The hard drives 
will be sent to you within a reasonable time thereafter, and a UPS tracking 
number will be provided. (Please note that UPS requires a street address for 
delivery.) 

Please contact us via ARCHREF@ny~gov or (518} 474-8955 if you have any 
questions. 

Thomas J. Ruller 

Assistant Commissioner for Archives and Records 

New York State Archivist and Records Access Officer 

New York State Education Department 

Room 9852 

Cultural Education Center, Albany NY 12230 

P: (518) 474-5561 

www.archiyes.nysed .g~ I tom.rutler@ny.s..e.ci..g~ 

Facebook I Twitter I New York Archives Magazine I YouTube 

Attached Flies 

• Ancestry_digital_inventory_2022-03-18.xlsx 

Original Question 
Feb 14 2022, 09 48pm via Email 

FOIL Request 
Pursuant to FOIL, I hereby request a digital copy of all scans of records and associated metadata which have been 
provided to the New York State Archives by Ancestry.com or its affiliates or subsidiaries, including but not limited to The 
Generations Network. For reference, I have included three contracts With Ancestry (this is not necessarily an 
exhaustive list), which cover some of the content lam requesting. Please let me know how much this will cost. Thank 
you. 
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1 Alec Ferretti 

J Attached Files 

• NYSED _ Contract_ With_Ancestry2.pdf 
• NYSED _ Contract_ With_Ancestry1 .pdf 
• NYS_Archive_-_Ancestry_Contract_2017.pdf 

.... 
New York State Archives 
Researcher Servfces 
11A36 Cultural Education Center 
222 Madison Avenue 
Albany, NY 12230 
518-474-8955 
archref@nysed.gov 

Have you read "New York Archives" mag;:3zine? Visit the New York State Archives Partnership website for more 
I information. 

I This email is sent from UbAnswers in relationship to ticket #8938908. 

I Read our privacy policy. 

Alec Ferretti 
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Gmail Alec Ferretti <al13fe26@gmall.com> 

RE: Idaho Vital Statistics Public Records Acquisition request 
2 messages 

Peterson, Jeremy S .. CO 1st <Jeremy.Peterson@dhw.idaho.gov> 
To: Alec Ferretti <al13fe26@gmail.com> 

Good Morning Alec: 

Thu, Mar 10, 2022 at 12:05 PM 

I wanted to let you know that your flash drive has been fulfilled and is on its way to you. Please 
find enclosed the FedEx tracking number associated with this package. If there is anything 
additional I or we can provide, please let us know. 

Jeremy S. Peterson 

Deputy State Registrar and Automated Systems Manager 

Bureau of Vital Records and Health Statistics 

Idaho Department of Health and Welfare Division of Public Health 

. 
I 

.. ,~ I 

From: Alec Ferretti <al13fe26@gmail.com> 
Sent: March 1 . 2022 12:42 
To: Peterson, Jeremy S. • CO 1st <Jeremy.Peterson@dhw.idaho.gov> 
Subject: Re: Idaho Vital Statistics Public Records Acquisition request [EXTERNAL EMAIL] 

Hi again 

I sent a 256gb flash drive to you from Amazon. It should arrive on Friday. 

My address is 242 E 38th St Apt 2F. New York, NY 10016. 

Thank you. 



OOR Exhibit 14 Page 010

On Tue. Mar 1, 2022 at 2:28 PM Alec Ferretti <al13fe26@gmall.com> wrote: 

Dear Mr Peterson 

Thank you very much. I will get on this today. 

On Tue, Mar 1, 2022 at 2:25 PM Peterson, Jeremy S. - CO 1st <Jererny.Peterson@dhw idaho.gov> wrote: 

Good Afternoon Mr. Ferretti : 

I have received your request concerning acquisition of Idaho Vital Statistics Public Records. 
can certainly assist with this request. We currently have a singular Excel file that provides 
indexed information for Births, Deaths, Stillbirths/Fetal Deaths, Marriages, and Divorces (one 
file per type) for the years available (1911-1921 Births, 1911-1971 Deaths and Stillbirths/Fetal 
Deaths, and 1947-1971 Marriages and Divorces). As well as the Excel index files, we have all 
digital images of these records in .TIF format. 

The total collection comes up to approximately 192GB of total space. While there is no 
financial charge for acquisition, we would kindly ask that a clean external hard drive be 
provided that could then be loaded and shipped back to you. This hard drive can be 
addressed to me directly at: 

Idaho Bureau of Vital Records and Health Statistics 

Attn: Jeremy Peterson 

450 West State Street - First Floor West 

PO Box 83720 

Boise ID 83720-0036 

j Once the hard drive has been loaded and sent back to your attention, I can provide a tracking 
shipping number for your usage. If there is anything further I can provide, please feel free to 
reach out. 

I I 

Jeremy S. Peterson 

Deputy State Registrar and Automated Systems Manager 

Bureau of Vital Records and Health Statistics 

Idaho Department of Health and Weltare Division of Public Health 
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NOTICE: THIS ELECTRONIC MESSAGE TRANSMISSION CONTAINS INFORMATION 
WHICH MAY BE CONFIDENTIAL OR PRIVILEGED. THE INFORMATION IS INTENDED 
ONLY FOR THE USE OF THE INDIVIDUAL(S) OR ENTITY(IES) NAMED ABOVE. IF YOU 
ARE NOT THE INTENDED RECIPIENT, PLEASE BE AWARE THAT ANY DISCLOSURE, 
COPYING, DISTRIBUTION, OR USE OF THE CONTENTS OF THIS INFORMATION IS 

I PROHIBITED. IF YOU HAVE RECEIVED THIS ELECTRONIC TRANSMISSION IN ERROR, 
PLEASE IMMEDIATELY NOTIFY THE SENDER AND DELETE THE COPY YOU RECEIVED. 

Alec Ferretti 

Alec Ferretti 

NOTICE: TH1S ELECTRONIC MESSAGE TRANSMJSSJON CONTAINS INFORMATION WH(CH 
MAY BE CONFIDENTIAL OR PRIVILEGED. THE INFORMATION IS INTENDED ONLY FOR THE 
USE OF THE INDIVlDUAL(S) OR ENTITY(lES) NAMED ABOVE. IF YOU ARE NOT THE 
INTENDED RECIPIENT, PLEASE BEAWARETHATANY DISCLOSURE, COPY ING. 
DJSTRlBUTlON , OR USEOFTHECONTENTS OF THIS INFORMATION JS PROHIBITED. lFYOU 
HAVE RE EIVED THI ELECl' RONIC TRANSM IS ION IN ERROR. PLEASE IMMEDIATELY 
NOTIFY THE SENDER AND DELETE THE COPY YO RECEJV60. 

~ lmage_001.pdf 
223K 

--- -- --
Alec Ferretti <al13fe26@gmall.com> 
To: "Peterson, Jeremy S. - CO 1st" <Jeremy.Peterson@dhw.1daho.gov> 

HI 

Thu, Mar 10, 2022 at 12:08 PM 

Thank you! I received it yesterday. I only skimmed the contents briefly but it's clearly all there. Thanks again for your help. 
JQuoted tex1 hidden! 

Alec Ferretti 
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OOR Exhibit 15 
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f'!!J pennsylvania 
~ OFFICE OF OPEN RECORDS 

Via EmaiJ OuJy: 

Alec Ferretti 
242 E 38th St 
Apt 2F 
NewYork, NY 10016 
al l3fe26@gmail .com 

December 16, 2022 

Via Email Only: 

Gerard Leone , Esq. 
300 North St. 
State Museum 
Harri sburg, PA 17120 
geleone@pa.gov 

Cynthia Bendroth 
Agency Open Records Officer 
Pennsylvania Historical and Museum 
Commission 
350 North Street 
Harrisburg, PA 17120-0090 
ra-rtkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical and Museum Commission OOR 0kt. AP 2022-2106 

Dear Mr. Leone and Mt. Ferre tti : 

Mr, Ferretti: Ba cd on our review of the record i.11 this matter. we have detennined that certa·in 
issues require additional review and discussion. To that end, additional time to issue the Final 
Detennination is needed. A speciJic area of inquiry involves detem1ining whether the PHMC has 
provided TGN/ Ancestry notice of the pending appeal and if notice bas not been provided. ensuring 
that TGN/A ncestry receives no tice. Due to the upcoming holiday season and the likelihood that 
pertinent personnel wi ll be unavailable, we are seeking a four week extension of the Final 
Determination deadline, undl Jan . 19, 2023. I thank you in advance for your ongoing cooperation 
trnd antic ipated agreement to an ex tension. Absent an objection by 5:00 p.m. on Mon., Dec. 19, 
2022. the docket will be amended to refl ect the new Final Determination deadline. 

Mr. Leone: As the Request implicates records that are maintained by TON/Ancestry and the 
PHMC has asserted that the m etadata ~ought is a record of a contractor that is not accessible under 
the RTKL, kindly confirm wbether lhe PHMC provided TON/Ancestry notice of the instant appeal. 
If noticed hos been provided. please submit a copy of the written notice. If notice has not been 
prov ided, tJ,en PHMC must noti fy TON/Ancestry of the pending appea l., in order to afford them the 
opportunity to determme whether the company wishes to submjl a Request to Participate under 
Section 1 IOl{c) of the RTKL. I.n addition, please provide a copy of the notice sent to 
TON/ Ancestry. 

er either pa,1y hns any questions, please advise. 

Regards. 

Isl Kellv lsenbe,g 

Kelly Jsenberg 

333 M111!..c1 trtot. 16' Ploor I Mnrr,sbUf!l, PA 17 1 O 1-ll34 I 717 346 11903 I F 717 425 5343 ) Imps t/openrecords.po.gov 
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From: 
To: 
Subject: 
Date: 
Attachments: 

lseobef'Q Kelly 
Leone. Gerard 
RE; Question Regarding A~ncy Notice for 2022·21Cl6 
Tuesday, December 20, 2022 U:44:00 AM 
1maae001,ono 

Attorney Leone: 

Thank you for your inquiry. When a document is uploaded in an OOR portal 

appeal, only the parties to the appeal that have login credentials are able to 

view the documents. We would request t hat you upload the notice sent to 

Ancestry's representative to the docket in this matter. Regarding the redaction 

of the individual's contact information. as Ancestry is not currently a party, it is 

not required. If you prefer to redact the information, we have no objection. 

If you have additional questions, fee l free to contact me. 

Regards, 

Kelly Isenberg 

KeJly C. Isenberg !Attorney 
Senior Appeals Officer 
Office of Open Records 
333 Market Street , 16th Floor 
Harrisburg, PA 17101-2234 
Phone: (717) 346-9903 
Fax: (717) 425- 5343 
https://www .openrecords.pa.gov 
@Open RecordsPA 

From: Leone, Gerard <geleone@pa.goV> 
Sent: Tuesday, December 20, 2022 11:06 AM 

To: Isenberg, Kelly <kisenberg@pa.goV> 

Subject: Questfon Regarding Agency Notice for 2022-2106 

Hello Appeals Officer Isenberg, 

PHM C just provided notice to Ancestry per your direction given on December 16, 2022. I wanted to 

ask : should this be recorded in the docket? In submissions using PAC-file for inst ance, there is usually 
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a redacted copy placed on the docket. I did not know If it would be best to redact Ancestry's 
representative's business email address and replace it with his name? Should both be submitted or 
is OOR's docket always sealed? Thank you for your help. 

Sincerely, 

Gerard A. Leone I Assistant Counsel 
Pennsylvania Historical and Museum Commission 
Commonwealth of Pennsylvania 
300 North Street, Room 513 I Harr isburg, PA 17120 
Phone: 717.346.3835 I Moblle: 717 .329.2660 
I Fax: 717.783-9924 
oeteone@pa gay I www.ogc.ga aov 
PRIVILEGED ANO CONFIDENTIAL COMMUNICATION 
The Information transmitted fs intended only for the person or entity to whom It is addressed and may contain confidential 
and/or privileged material. Any use of this information other than by the intended recipient is prohibited. If you receive this 
message in error, please send a reply e-mail to the sender and delete the material from any end all computers. Unintended 
transmissions shell not constitute waiver of the attomey-client or any other privilege. 
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From: 
To: 
Subject:: 
Date: 
Attachments: 

Leone. Gmrd 

-

@1aoa:strv,rom 
A g t o-l<now-Law Req1.1est Regarding PA State Archives and Ancestry 

Monday, December 19, 2022 4:25:00 PM 
2022-12-16 10,25 59AM OOR 2022-2-106,odf 

Dear Mr. Akenhead, 

On September 1, 2022, one Mr. Alec Ferretti filed a request under Pennsylvania's Rjgbt to Know Law 
(RTKL) asking that the PHMC provide him with "All documents scanned (and subsequent indexes and 
metadata created) pursuant to the contract signed in 2008 between the PHMC and The Generations 
Network, along with all documents scanned (and subsequenL Indexes and metadata created) 
pursuant to any addenda to that contract, including but not limited to all birth and death records 

and all rnetadata for birth and death records". PHMC denied the request on September 9th, and Mr. 
Ferretti fi led an appeal with Pennsylvania's Office of Open Records (OOR), the agency responsible for 
adjudicating appeals under the RTKL. Since the date of the appeal, PHMC and Mr. Ferretti have 
provided arguments and further evidence to the OOR in support of and against PHMC's denial of Mr. 

Ferretti's request, respectively. 

On December 16, 2022, the OOR further requested that Ancestry be "given notice" of this appeal 

process to see whether it would !Ike to participate under Section ll0l(c) of the RTKL (see 

h1tos://www.openrecorcts oa.goy/Oocuments/BJISLIPA Rigl11-Jo-Know Law.pdf?pd[t=20220418). 
This ernall is meant to comply with the request of OOR, which is attached to this email for reference. 

Ms. Kelly Isenberg of OOR is the pres1ding officer. Her contact information ls below. 

Kelly C. Isenberg !Attorney 
Senior Appeals Officer 
Office of Open Records 
333 Market Street, 16th Floor 
Harrisburg, PA 17101-2234 
Phone: (717) 346 -9903 
Fax: (717) 425-5343 
k;senberg@pa,eov 

If you have any questions regarding joining the matter, please direct them to the OOR. Thank you. 

Sincerely, 

Gerard A. Leone I Assistant Counsel 
Pennsylvania Historical and Museum Commission 
Commonwealth of Pennsylvania 
300 North Street, Room 513 I Harrisburg, PA 17120 
Phone: 717.346.3835 I Moblle: 717.329.2660 
I Fax: 717.783-9924 
geleone@oa gov I www,oac,oa.aov 
PRIVILEGED AND CONFIDFNTJAL COMMUNICATION 
The infonnatfon transmitted ls Intended only for the person or entity to whom it is addressed and may contain confidential 
and/or priVlleged marerlal Any use of this /nfonnation other than by the inlendad recipient is prohibited. If you receive this 
message m error, please send a reply e-ma/1 to tt,e sender and delete the metenal from any and al/ computers Unintended 
transmissions shall not constitute waiver of the attomey-client or any other privilega. 
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From: 
To: 
SUbjea. 
Date: 
Attachments: 

M!Crosol't Outlook 
Leone. Gerard 
DeUverad: RE: Question Regarding Agency Notial for 2022-2106 
Tuesday, December 20, 2022 11:44:15 AM 
RE ouestion Regarding Agency Notice for 2022-2106,rl]Sg 

Yl!ur mcs~agc ha5 bcc,11 delivered 10 the: following 11:cipfcnts· 
Leone, Omud (gdi,ol1C@Jx4!o~) "iruul!o.gdcon,®pa.go,·>
Subject Rf• Qll<:S\Jon Rcgordiog Ageoq NolJce fo1 20~-2 IOo 
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From: 
To: 
Subject: 
Date: 
Attachments: 

Isenberg, Kell-{ 
Jared Akenhead: Becca Bosen 
RE: [External) Ancestry 
Tuesday. December 20, 2022 2:30:00 PM 
2022-2106 Ferrettl-PaH1stortcaJMuseumcomm,Qdf 
lmaos:!)02 ,w,a 

Mr. Akenhead : 

Thank you for your correspondence. Attached you will find the Pennsylvania 

Office of Open Records ("OOR" ) Notice of Appeal in Ferretti v. Pa. Historical 

Museum Commission, AP 2022-2106. You can find the OOR Request to 

Participate form on p. 9, of the packet, which includes instructions about the 

form . Information on how appeals proceed before the OOR may be found on 

the website: www.Qpenrecords.pa,gov. In addition, here is a link to the OOR's 

procedural guidelines: 

https://www.openrecords.pa.gov/Appeals/ProceduralGu1delioes.cfm. 

For any further information, I would refer you back to counsel for PHMC, who 

provided you the notice. 

Regards, 

Kel ly Isenberg 

Kelly C. Isenberg [Attorney 
Senior Appeals Officer 
Office of Open Records 
333 Market Street, 16th Floor 
Harrisburg, PA 17101- 2234 
Phone: (717) 346-9903 
Fax: (717) 425-5343 
https:/ /www .openrecords.pa .gov 
@OpenRecordsPA 

From: Jared Akenhead > 
Sent: Tuesday, December 20, 2022 12;12 PM 

To: Isenberg, Kelly <kisenberg@pa.gov>; Becca Bosen 
Subject: [External] Ancestry 
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ATTENTION: This email 111e.\'SGJ::.:re isfi·vm an external sender. Do not open links or 
aflachments from unknown senders. To report suspicious email, use the Report Phishiug 
hutwn in Ou{look 

Ms. Isenberg, 

I was given notice a couple of days ago of an appeal that was made relating to records/ information 

that had been requested by an individual from PHMC. I would like to request a meeting with yourself 

to understand what level of participation we may want to have in this matter. 

I know we are all at the end o f the year and t ime may not be avallable as much as it usually is but lf 

you would accommodate a zoom call today or tomorrow, that would be wonderful 

I look forward to hearing back from you soon. 

Kind Regards 

Jared Akenhead 
Senior M anager - Conten t Acquisition 

M: (801) 995-1165 

0: (801) 705-7135 
1300 W. Traverse Pkwy 

Lehi, UT 84043 

ancestry· 
w~ eruo,,,~(.if JtJIJlil•~v'> I I 1 ,, 111.it dis OVt!IV t I ·fll I 111\/t:~ 
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NOTICE OF DEADLfflES 

The appeal has been docketed by the OOR and it has been assigned to an Appeals Officer. The 
docket nwnber and the Appeals Officer's contact information are included in the attachments you 
received along.with this notice. · · · 

The Final Determination is currently due on November 10, 2022. 

The timeline for this RTKL appeal may be extended by the QOR during the appeal This 
· extension will allow the OOR the flexibility it requires to protect due process and to ensure that the 
agency and requester, along with any third parties, have a full and fair opportunity to meaningfully 
participate in the appeal. . 

Evidence, legal argument and general information to· support your position must be submitted 
within seven (7) business days from the date of this letter, unless the Appeals Officer informs you 
otherwise. Note., lf the proceedings have been stayed for the parties to submit a completed 

· mediation agreement, the record will: remain open for seven (7) business days beyond the mediation 
agreement submission deadline. 

· Submissions in this case are currently due on September 22, 2022. 

If you are unable to meaningfully participate in this appeal under the above deadlines, please 
notify the Appeals Officer as soon as possible, 

Due to delays in U.S. mail, we urge agencies and requesters to use email for all communications 
with the OOR to the extent possible. · 

Presently, the OOR is receiving postal mail on a limited basis. Accordingly, we urge agencies and 
requesters to use email for all con:imunication with the OOR to the extent possible. 

If you have any questions about this notice ·or the underlying appeal, please contact the Appeals 
Officer. The OOR is committed to working with agencies and requesters to ensure thatthe RTKL 

_ appeal process proceeds as fairly and as smoothly as possibl_e. 

333 Marke!Stree~ 16• Floor I Harrisbwg, PA 17101-22341717.346.99031 F 717.425.5343 I https:1/openrecords.pa.gov 
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e pennsylvania 
k::,t: OFF ICE OF OPEN RECORDS 

Via Email Only: 

AJec Fen-etti 
242 E 38th Street 
Apt 2F 
New York, NY 10016 
al I 3fe26@gmail.com 

September 13, 2022 

Via Email Only: 

Cynthia Beodrolh 
Agency Open Records Officer 
Pennsylvania Historical and Museum 
Commission 
350 North Street 
Harrisburg, PA 17120-0090 
ra-rtk'-phmc@pa.gov 

RE: OFF(CJAL NOTICE OF APPEAL- Ferretti v. Pennsylvania Historical and Museum 
Commission OOR Dkt. AP 2022-2106 

Dear Parties: 

Review this information and all enclosures carefully as they affect your legal rights, 

The Office of Open Record (·'OOR.') received this appeal under the Right-to-Kno, La, 
(··RTKL"). 65 P.S. §§ 67.101, el seq. on September 9, 2022. A binding Final Determination (''FD") v ill 
be issued pursuant to the timeline required by the RTKL, please see the attached information for more 
information about deadlines, 

Notes for botb parties (more information in the enclosed documents): 
• Tbe docket number above must be included on all submissions related to this appeal. 
• Any informmjon provided to the OOR must be provided to all parties involved in this appeal. 

fnformation that is not shared with all parties will not be cons.idered. 
• All submissions to the OOR. other than in camera records. will be public records. Do not 

include any sensitive information- such as Social Security number . 

lf you have questions about this appeal. please contact the assigned Appeals Officer ( contact 
i.nformation enclosed), providing a copy of any correspondence to all parties involved in this appeal. 

Sincerely, 

~d1)~ 
Elizabeth Wagenseller 
Executive Director 

Enc.: Description of RTKL appea l process 
Assigned Appeals Officer contact information 
Entire appeal as filed with OOR 

3)3 Murkel Succt, t6• Floor I llarnsb111·g. PA 17101-2234 I 717 346 Q()().l j F 717 425 SJ43 IJ111ps //apcnrccords pa go, 
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OOR 0 kt. AP 2022-2106 Page 2 of2 

The Right-to-Know Law Appeal Process 

Please review this information carefully as it affects your legal rights. 

The Office of Open Records ("OOR .. ) has received the enclosed appeal. which was tiled under the Right
to-K.now Law (' ·RTKL"'). 65 P.S. §§ 67.101 , et seq. A binding Final Determination will be issued by the 
OOR pursuant to the statutory timeline, subject to the notice of deadlines enc l.osed herein. rf you have 
any questions, please contact the Appeals Officer assigned to this case. Contact inf01mation is included 
on the enclosed documents. 

Submissions to Both pa1iies may submit evidence, legal argument"' and general 
the OOR information to support their positions to the assigned Appea ls Officer. 

Please contact the Appeals Officer as soon as possible. 

Agency Must 
Notify Third 
Parties 

Any information provided to the OOR must be provided to alJ parties 
involved in this appeal. lnfonnation sub,nitted to lhe OOR will not be 
considered unless it is also shared witl1 all parries. 

Include the docket number on all submissions. 

The agency may assert exemptions on appeal even if it did not assert them 
when the request was denied (levy v. Senate of Pa., 65 A.3d 361 (Pa. 20 13)). 

Allomeys, counsel and legal representative may file an Entry of Appearance 
by contacting the Appeals Officer or completing the form at 
hupt-://www.opeirret:ords.pa.ii:ov/Appenls!Enu:yOtt\ppearance,cfm. 

Generally, submissions to the OOR - other than in camera record - , ill 
be public records. Do not include sensiti ve or personal infomialion., such as 
Social Security numbers, on any submissions. 

lJ records affect a legal or security interest of a third party: contain 
confidential , proprietary or trademarked records; ilC. are held by a contractor 
or vendor, the agency must notify such parties of this appeal immediately 
and provide proof of that notice by the record closing date set forth 
above. 

Such notice must be made by : (1) Providing a copy of all documents 
included with th.i s letter; .and (2) Advising re levant third parties that 
interested persons may request to participate in this appeal by contactiog the 
Appeals Officer or completing the fom1 at 
b1Lps·//www.openrecords.pa,i:ov/Appeals/DIPReqt11:s1.cfm. (see 65 P.S. § 
67.110l (c)). 

The Commonwealth Court has held that ·'the burden [is] on third-party 
contractors .. . to prove by a preponderance of the evidence that the [requested] 
records are exempt: · (A llegheny County Dep't (~[ Admin. Servs. v. A Second 
Clumce. Inc., 13 A.3d 1025, I 042 (Pa. Cornrow. Ct 20 I I)). 

A third party's failure to participate in a RTKL appeal before the OOR 
may be construed as a wah•er of objections regarding release of 
requested records. 

NOTE TO AGENCIES: {(you have q11es1io11s about this requirement. please 
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contact the Appeals. Officer immediately. 
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Statements of 
Fact & Burden 
of Proof 

Preserving 
Responsive 
Records 

Mediation 

Statements of fact.llllW be supported by an affidavit or attestation made 
under penalty of perjury by a person with actual knowledge. Statements 'of 
fact or allegations submitted without an affidavit may not be considered .. 

Under the RTKL, the agency has the burden of proving that records are 
exempt from public access (see 65 P.S. § 67.708(a)(l)). To meet this burden, 
the agency .llllW provide evidence to the OOR. 

The law requires the agency position to be supported by sufficient facts and 
citation to all relevant sections of the RTKL, case law, and OOR Final 
Determinations. 

An affidavit or attestation is required to prove that records do not exist. 

Sample affidavits are on the OOR website, opentecords.pa.gov. 

Any evidence or legal arguments not submitted or made to the OOR may be 
waived. · 

The agency must preserve all potentially responsive records during the 
RTKL appeal process, including all proceedings before the OOR and any 
subsequent appeals to court. 

Failure to properly preserve records may result in the agency being sanctioned 
by a court for acting in bad faith. 

See Lockwood v. City of Scranton, 2019-CV-3668 (Lackawanna County Court 
of Common Pleas), holding that an agency had "a mandatory duty" to preserve 
records after receiving a RTKL request. Also see generally Uniontown 
Newspapers, Inc. v. Pa. Dep't o/Corr.; 185 A.3d 1161 (Pa. Cominw. Ct. 
20 I 8), holding that "a fee award holds an agency accountable for its conduct 
during the RTKL process ... " 

The OOR offers a mediation program as an alternative to the standard 
appeal process. To participate in the mediation program, both parties must 
agree in writing. 

The agency must preserve all potentially responsive records during the RTKL 
appeal process. Mediation is a voluntary, informal process to help parties reach 
a mutually agreeable settlement. The OOR has had great success in mediating 
RTKLcases. 

If mediation is successful, the _requester will withdraw the appeal. This ensures 
that the case will not proceed to court - saving both sides time and money. 

Either party can end mediation at any time. 

If mediation is unsuccessful, both parties will be able to make submissions to 
the OOR as outlined on this document, and the OOR will have no. less than 30 
calendar days from the conclusion of the mediation process to issue aFinal 
Determination. 

Parties are encouraged to consider the OOR's mediation program as an 
alternative way to resolve disputes under the RTKL. 
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JN THE MATTER OF 

ALEC FERRETTI, 
Requester 

V. 

pennsylvania 
OFFICE OF OPEN RECOROS 

Docket No.: AP 2022-2106 

PENNSYLVANIA HISTORICAL AND 
MUSEUM COMMISSION, 
Respondent 

This correspondence confirms the above-referenced Requester's agreement to an add itional 

thirty (30) day e ·tension of time lo issue a Final Determination in thjs maner as indicated in the 

Requester's appeal form. Accord ingly, pursuant to 65 P .. § 67. 1. I 0l(b)( I), the Office of Open 

Records will now issue a Final Determination in the above-captioned matter 0 11 or before 

November I 0, 2022. 

333 Msrl.c1 Strecl lo" Hoorj Jlamsburg. l'A 17101-2234 J 7 17346 9903 IF 717 425 53,13 I hllp~//opcM!cord.~ pa go\ 
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~ 
pennsylvan1a 
OFFlCE OF OPEN RECORDS 

APPEALS OFFICER: 

CONTACT INFORMATION: 

FACSIM[LE: 
EMAIL: 

Preferred method of contact and 
submission of information: 

Ryan Liggitt Esq. 

Commonwealth of Pennsylvania 
Office of Open Records 

333 Market Street, 16th Floor 
Harrisburg, PA 17101-2234 

(717) 425-5343 
rliggitt@pa.gov 

EMAIL 

Please direct submissions and correspondence related to this appeal to the above Appeals Officer. 
Please include the case name and docket number on all submissions. 

You must copy the otber party on everything you submit to the OOR. The Appeal.s Officer cannot 
speak to parties individually without the participation of the other party. 

The OOR \Vebsitc, htt ps://openrecords.pa.gov, is searchable and both parties arc encouraged to review 
prior final detemtinations involving similar records and fees that may impact this appeal. 

Tbe OOR website also provides sample forms that may be helpful during the appeals process. OOR staff 
are also available to provide general infom1ation about the appeals process by ca lliag (717) 346-9903. 
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pennsylvania 
O F FICE O F OPEN RECORDS 

IN THE MATTER OF 

Requester 

V. 
OOR Dkt. AP ---------

Agency 

Please accept my appearance for the __________ _ __ in the above captioned case. 

(Requester/ Agency) 

PUBLJC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS 
AND SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT 
TO INCLUDE PERSONAL CONTACT INFORMATION 1N A PUBLICLY ACCES IBLE 
RECORD, PLEASE PROVIDE ALTERNATE CONTACT INFORMATION lN ORDER TO 
RECEfVE FUTURE CORRESPONDENCE RELATED TO TIDS APPEAL. 

Attorney: -------------------------------
Firm: 

Address: 

Email : 

Phone#: 

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all 
parties on this correspondence. The Office of Open Records will not consider direct interest filings 
submitted after a Final Determination has been issued in tile appeal. 
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REQUEST TO PARTICIPATE BEFORE THE OOR 

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open 
Records. The statements made herein and in. any attachments are true and correct to the best of my 
knowledge, information and belief. I understand this statement is made subject to the penalties of 18 Pa.C.S . 

. § 4904, relating to unswom falsifications to authorities. . · 

NOTE: The requester filing the appeal with the OOR is a nanied party in the proceeding and is NOT 
required to complete this form. 

OOR Docket No:~--~---- Today's date: -------

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE .OOR WILL BE PUBLIC RECORDS AND 
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE 
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE 
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE 
RELATED TO THIS APPEAL . 

. Address/City/State/Zip __________ ~---------------

E-mail . ·-----~--------------------------
Fax Number: ----------

' Name of Requester: _________________________ _ 

Address/City/State/Zip ____ ~---~-----------------

Telephone/Fax Number:_~---~-~-~'--~~-~--------

E-mail -------------------------------
Name of Agency: ---------------------------
Address/City/St ate/Zip _________________________ _ 

Telephone/Fax Number: _________ ~/ ______________ _ 

E-mail -------------------------------
Record at issue: ----------------------------
! have a direct interest in the record(s) at issue as (check all that apply}: 

D An employee of the agency 

D The owner of a record .containing confidential o~ proprietary information or trademarked· ~cords 

D A contractor or vendor 

D Other: (attach additional pages if necessary) ____ -'------------

I have attached a copy oi' all evidence and arguments I wish to submit in support of my position. 

Respectfully submitted, ____________________ (must be signed) 

Please submit this form to the Appeals Officer assigned to the. appeal. Remember to copy all parties on this 
correspondence. The Office of Open Records will not .consider direct interest filings submitted after_ a Final 
Determination has been issued in the appeal. 

Rev .. 6-20-2017 
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From: 
To: 
Subject: 
Dater 
Attachments: 

oa::reoly@ooenrecorc1soeoosy1Yao1a,com 
alt 3fe26@omall,tom 
[External) PA Office of Open Records · Appeal Confirmatlon 
Friday, September 9, 2022 3:13:13 PM 
oor jogo emaiLong 

ATTENTION: This email message is from on external sender. Do not open links or attachments from 
unknown senders. To report suspicious emo/1, use the Report PlushinQ button IQ Outlook. 

~ pennsylvania 
~ OfF.lCl: OF Of.iEN AECOAD~ 

You have filed an appea l of an agency's response to a request for records under the Right-to-Know 
Law. 

Name: 

Company: 

Address 1: 

Address 2: 

City: 

State: 

Zip: 

Phone: 

Email : 

Emall2: 

Agency (list) : 

Agency 

Address 1: 

Agency 

Address 2: 

Agency City: 

Alec Ferretti 

242 E 38th St 

Apt 2F 

New York 

New Yofk 

10016 

631-672-7020 

al13fe26@gmail.com 

al13fe26@gmail.com 

Pennsylvania Historical and Museum Commission 

350 North St 

Harrisburg 
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Agency State: Pennsylvania 

Agency Zip: 17120 

Agency Phone: 717-787-7180 

Agency Email: RA-rtkphmc@pa.gov 

Records at I requested digital copies of analog records, held by PHMC, that were 

Issue in this digitized by the Generations Network (TGN}, AKA Ancestry.com, starting in 

Appeal: 2008. The contract signed between PHMC and TGN states that TGN wou ld 

provide PHMC a copy of the digitized material. In PHMC's response, they 

claim that they, an archive empowered to preserve the state's records, 

decided not to take possession of the digitized records, and instead, 

allowed TGN to be the only entity to possess them. Th is strains credulity. 

Request e-mail 

Submitted to 

Agency Via: 

Request Date: 09/01/2022 

Response 09/09/2022 
Date: 

Deemed No 

Denied: 

Agency Open Anne Marie Ickes 

Records 

Officer: 

Attached a Yes 

copy of my 

request for 

records: 

Attached a Yes 

copy of all 

responses 

from the 

Agency 

regarding my 

request: 

Attached any Yes 

letters or 
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notices 

extending the 

Agency's time 

to respond to 

my request: 

Agree to 

permit the 

OOR 

additional 

t ime to issue a 

final 

determination: 

30 Days 

Interested in No 

resolving this 

issue through 

OOR 

mediation: 

Attachments: • Gmail - RTKL PHMC Response_09092022.pdf 

• RTKRequestForm - Updated 11-27-2018.pdf 

• FerrettlResponseSent.pdf 

• 2008_Ancestry digitization FIRST agreement.pdf 

I requested the listed records from the Agency named above. By submitting this form, I am 

appealing the Agency's denial, partial denial, or deemed denial because the requested records 

are public records in the possession, custody or control of the Agency; the records do not qualify 

for any exemptions under§ 708 of the RTKL, are not protected by a privilege, and are not exempt 

under any Federal or State law or regulation; and the request was sufficiently specific. 

333 Market Street, 16th Floor I Harn~burg, PA 17101-2234 I 717 346 9903 I F 717.4255343 I ~-w;;rnrds oa ~ov 
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COMMONWEALTH OF PENNSYLVANIA 

PENNSYLVANIA HISTORICAL & MUSEUM COMMISSION 

Email to: AL13FE26@gmail.com 
Alec Ferret1i 
242 E 38th St Apt 2F 
New York, NY 10016 
ConkJ in, NY J 3 748 

RE: RTKL Request 2022-24 

Dear MI. F enett i: 

September 9. 2022 

This letter acknowledges lhe Pennsylvania Historical and Museum Commission's ("PH.MC") 
receipt of your written request for 1•ecords under the Pennsylvania Right-to-Know Law ("RTKL"), 65 P.S. 
§§ 67. IO 1-67 .JI 04 received September 1, 2022. PHMC received your request stated as follows: 

·'All documents scanned (and subsequent indexes and metadaca created) pursuant to the contract 
signed in 2008 between the PHMC and The Generations Network, along with all documents scanned 
(and subsequent indexes and metadata created) pursuant to any addenda to that contract, iJ1oluding but 
not limited to all birth and death records and all metadata for birth and dea1h records." 

Tn lhe best of PHMC's knowledge, it never had the record you requested or it no longer exists. 
After initially receiving copies of the records digitized by Ancestry, PHMC concluded that the volume 
exceeded its capacity to retain these records and therefore reLies on Ancestry 's copfos for theiJ' own 
reference. Jn responding to requests for access to public records, an agency is not required to "create a 
record which does not cuneotly exist or to compj1e, maintain, format or organize a record in a manner in 
which the agency does not cunently compile, maintain, format or organize the record." 65 P.S. § 
67.705. The Right-lo-Know-Law prnvides that records not in the agency's custody. possession or 
control do not exist such that they can be requested oftheagency.1 

If you disagl'ee with the above determiualion(s), tllen you have the right Lo appeal this response to 
the Office of Open Records. lf you choose to file an appeal. you must send a written appeaJ (e.g., via e
mail, fax, regular U.S. mail) to both PllMC 300 North St, Hardsbmg, PA l 7120 and lhe Office of Open 
Records at: Office of Open Records, 333 Market St 16th .floor, Harrisburg, PA l 710 I. This appeaJ must 

1 See Saunders v. Dep't of Corr .. 172 A.Jd 110, 112 (Pa.Cmwlth. 201 7) 

300 North Street I Harrisburg, PA 17120-0024 I 717t.787.2891 I Fax 717.783.9924 lwww.phmc.pa.gov 
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be sent within 15 business days of lhe mailing date of lhis response. lf you choose to file an appeal. you 
must include the following: 

(1) a copy of your request; 
(2) a copy of this response~ and 
(3) in a letter or message directed at the Executive Director of the Office of Open Records, the 

reason(s} in support of your appeal and/or why you believe the agency is in possession of records, or 
unable to meet any of the exemptions as stated in this response. 

The Office of Open Records bas an appeal form available on its website at: 
lmps://www.opc:nrecords.p.a.gov/ Appeals/ AppcalFonn.cf m (on lint: fom1) 
or h1tps://www.or,<:nrccords.p11.gov/ Do uments/ Appeals/ Appcal_Fotm.pdf 

Date of Mailing: September 9, 2022 

Sincerely, 

___Clu,oil~~ 
Anne Marie Ickes 
Associate Agency Open Records Officer 
Pennsylvania Historical & Museum Commission I 
Pennsylvania State Archives 
350 North St., Harrisburg, PA 17120-0090 
Phone: 717-787-7180 

300 North Street I Harrisburg, PA 17120-0024 I 717t.787.2891 I Fax 717.783.9924 lwww.phmc.pa.gov 
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Gmail 

RTKL PHMC Response_09092022 

PH, right to know <RA-rtkphmc@pa.gov> 
To: Alec Ferretti <al13fe26@gmail.com> 

Anne Marie Ickes I Archivist I PHMC Records Coordinator 

Records Division I PA State Archives 

PA Historical & Museum Commission 

350 North Street, Harnsburg. PA 17 120-0090 

Phone: 717-787-7180 

www.phmc pa.gov/Archives/Records-Management 

Pennsylvania State Archives 
l'F N~S\l VAN IA lilITOIU \ L .\Jllf) Mll)CUM COM\IISMOll. 

From: Alec Ferretti <al13fe26@gmail.com> 
Sent: Thursday, September 1, 2022 7:08 PM 
To: PH, right to know <RA-rtkphmc@pa.gov> 
Subject: [External] RTK Request 

Alec Ferretti <al13fe26@gmail.com> 

Fri, Sep 9, 2022 at 9:58 AM 

ATTENTION: This email message 1s from an extemal sender. Do not open links or attachments from unl<nown senders. 
To report suspicious email, use the Report Phlshlng button in 0111Jook 

Dear Ms Bendroth 

Please see attached. 

Alec Ferretti 

~ FerrettiResponseSentpdf 
437K 
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~ pennsylvania 
OFFICE OF OPEN RECO~DS 

Standard Right-to-Know Law Request Form 
Good communication is vital in the RTKL process. Complete this form thoroughly and retain a copy; it is required 
should an appeal be necessary. You have 15 business days to appeal after a request is denied or deemed denied. 

Pennsylvania Historical and Museum Commission 
SUBMlTfED TO AGENCY NAME: __________________ (Attn: AORO) 

1 Sept 2022 
DateofRequest: __________ Submitted via: l!l Email O U.S. Mail O Fax O ln Person 

PERSON MAKING REQUEST: 

Name: Alec Ferretti Company (if applicable) : _ _________ _ 

Mailing Address: 242 E 38th St Apt 2F 

City: New York State: NY Zip: 10016 Email; AL 13FE26@Gmail.com 

Telephone: 631-672-7020 Fax: ______________ _ 

How do you pre{e.r to be contacted if the agency bas questions? 0 Telephone l!J Email D U.S. Mail 

RECORDS REQUESTED: Be clear and concise. Provide as much specific detail as possible, ideally including subject 
matter, time frame, and type of record or party names. Use additional sheets if necessary. RTKL requests should seek 
records, not ask questions. Requesters are not required to explain why the records are sought or the intended use of the 
records unless otherwise required by law. All documents scanned (and subsequent indexes and 
metadata created) pursuant to the contract signed in 2008 between the PHMC and The 
Generations Networl<, along with all documents scanned (and subsequent indexes and 
metadata created) pursuant to any addenda to that contract, including but not limited to all 
birth and death records and all metadata for birth and death records. 

DO YOU WANT COPIES? l!J Yes, electronic copies preferred if available 

D Yes, printed copies preferred 

D No, in-person inspection of records preferred (may request copies later) 
Do you want certified copies? D Yes (may be subject t:o additional costs) l!J No 
RTKL requests may require payment or prepayment of fees. See the Qfficial RTKL Fee Schedule/or more details, 
Please notify me lffees associated with this request will be more than O $100 (or) l!J $ . ..;.5_0 __ _ 

ITEMS BELOW THIS LINE FOR AGENCY USE ONLY 

Tracking: ______ Date Received: ______ Response Due (5 bus. days) : ____ _ _ 

30-Day Ext? D Yes O No (If Yes, Final Due Date: _ _ ____ ) Actual Response Date: ____ _ _ 

Request was: D Granted D Partially Granted & Denied D Denied Cost to Requester: $. _____ _ 

0 Appropriate third parties notified and given an opportunity to object to the release of requested records. 

NOTE: In most cases, a completed RTKL request form is a public record. Form updated Nov. 27, 2018 
More information about the RTKL is available at httos:llwww.openrecords.pa.gov 
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.9. 0 oe:oo JI u 

MSC 17173 
License Agreement 

This License Agreement ("AGREEMENT") is entered Into as of the date last signed below, between The 
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah ("TGN"), and the 
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of 
Pennsylvania ("Commonwealth"), located in Harrisburg, Pennsylvania ("PHMC"). 

WHEREAS, TGN operates multiple genealogy and family history related Web properties, including 
Ancestry.com, that provide family-oriented services, genealogy research and access to other related 
services (the "TGN Network"): 

WHEREAS, PHMC owns or has rights to historical records, including the records covered In Appendix A 
(the "Records"), as may be supplemented from time to time by mutual agreement; and 

WHEREAS, TGN desires to access the Records for the purpose of digitization, index creation and 
distribution. The resulting digital images and indexes created by. TGN from the Records are referred to as 
the "Licensed Materials." 

· THEREFORE, the parties, Intending to be legally bound, agree to the following: 

Definitions: 

Records. The term "Records" shall mean those PHMC Collections as described in Appendix A. 

Licensed Materials. The term "Licensed Materials" shall mean those digital images and indexes that TGN 
creates as a result of digitizing and indexing the records. 

1. 

2. 

Records Access. 

1.1. By PHMC. PHMC shall: a) deliver to TGN a copy of the Records on microfilm, and b) 
provide TGN with copies. of digital records, as specified in Appendix A. 

1.2. By TGN . .TGN agrees to digitize and create a basic inqex of the Records, and, prior to 
or simultaneously to posting such records to the TGN Network, provide PHMC with a 
digital copy of the images and indexes, In a digital format approved by PHMC, subject to 
the use restrictions stated below. TGN agrees to provide free access for up to 20 
simultaneous users to Ancestry.com, Including the Licensed Materials, on location at the 
state archive. TGN agrees to provide the PHMC logo and sourcing credit and quarterly 
usage reports on web pages containing the Licensed Materials. TGN warrants that the 
digitized and indexed images provided to PHMC will be free from defect and that if 
defective, it will repair or replace the digitized and indexed images at its own expense. 

Grant of Licenses. 

2.1. By PHMC. PHMC grants to TGN the right and license to digitize, index, copy, publish, 
republish, market, distribute, and sell the Licensed Materials anywhere in the world 
within any media, including but not limited to printed and Electronic Products. 
"Electronic Product" shall mean the publication and/or distribution of the Licensed 
Materials in any and all electronic media, now known or developed in the·future, 
including but not limited to floppy disk, CD-ROM, DVD, hand held devices, Internet (or 
any other method or on-line publication or distribution). For each collection, this right 
and license will be held exclusively by TGN ror a period or three years (the "Exclusive 
Period") beginning the date on which TGN posts the Licensed Materials online, except 
as specified In the Appendixes. 

1 
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3. 

4. 

5. 

2.2. By TGN. TGN grants PHMC a non-exclusive, non-transferable right and license to use 
the Licensed Materials for the benefit bf its patrons. (Licensed Materials provided to 
PHMC may be used for internal purposes al any lime during or after the Exclusive 
Period.) PHMC may not post the Licensed Materials on its website for a period of three 
years from the dale when the Licensed Materials were posted online by TGN. The 
Licensed Materials may not be distributed or resold by PHMC lo any company or 
institution for any purpose, and is solely for the use of individual patrons Following the 
three-year exclusive period, PHMC can post the Licensed Materials on its website for 
use by the general public. In the event that PHMC chooses lo post the Licensed 
Materials online following the Exclusive Period, TGN Is no longer obligated to provide 
free access to the Licensed Materials on-site, al the stale archive. · 

2.3. While either party may use third parties to assist in the development and production of 
the Electronic Product, the license granted to PHMC does not allow partnering, or co
publishing relationships by PHMC, whereby any third party becomes a publisher of the 
Licensed Materials in an Electronic Product; or shares in the profit from the publicalk>n 
of the Licensed Materials in an Electronic Product. 

2.4. The PHMC reserves all rights pertaining lo use of the original records, as described in 
Appendix A, provided to TGN. 

Representations. Each party represents and warrants that it has the right lo enter into this 
AGREEMENT and that by doing so ii shall not violate or Infringe the rights of any third party. 

Background Checks. 

4.1. TGN must, al its expense, arrange for a background check for each of its employees, as 
well as for the employees of its subcontractors, who will have access lo Commonwealth 
facilities. Background checks are lo be conducted via the Request for Criminal Record 
Check form and procedure found al http://www.psp.state.pa.uslpsp//ib/psplsp4-164.pdf. 
The background check must be conducted prior lo initial access by an IT employee and 
annually thereafter. · 

4.2. Before the Commonwealth will permit a contract employee access lo Commonwealth 
facilities, TGN must provide written confirmation .to the office designated by the agency 
that the background check has been conducted. If, al any lime, ii is discovered that an 
contract employee has a criminal record that includes a felony or misdemeanor involving 
terroristic threats, violence, use of a lethal weapon, or breach of trust/fiduciary 
responsibility; or which raises concerns about building, system, or personal security, or 
is otherwise job-related, TGN shall not assign that employee lo any Commonwealth 
facilities, shall remove any access privileges already given to the employee, and shall 
not permit that employee remote access lo Commonwealth facilities or systems, unless 
the agency consents, in writing, prior to the access being provided. The agency may 
withhold its consent al its sole discretion. Failure of TGN to comply with the terms of 
this paragraph may result in default of TGN under its Agreement with the 
Commonwealth. 

4.3. The Commonwealth specifically reserves the right of the Commonwealth lo conduct 
background checks over and above that described herein. 

Insurance (applicable only if TGN employees or contractors perform work onsile al PHMCt 

5.1. TGN shall procure and maintain al its expense and require its subcontractors to procure 
and maintain, as appropriate, the following types of insurance, issued by companies 
acceptable lo PHMC and authorized lo conduct such business under the laws of the 
Commonwealth of Pennsylvania. · 

2 
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5.1.1. Worker's Compensation Insurance for all of TGN's employees and those of any 
subcontractor engaged in perfqrming Services in accordance with the Worker's 
CompensationAc/(77 P.S.§ 101, et seq). 

5.1.2. Public liability and property damage insurance lo protect the Commonwealth of 
Pennsylvania, TGN and any and all subcontractors from claims for damages for 
personal injury (including bodily injury), sickness or disease, accidental death, 

· and damage to property, including loss of use resulting from any property 
damage which may arise from its operations under this AGREEMENT, whether 
such operation be by TGN, by any subcontractor, or by anyone directly or 
indirectly employed by either. The limits of such insurance shall be in an amount 
not less than $500,000 per person and $2,000,000 per occurrence, personal 
injury and property damage combined. Such policies shall be occurrence rather 
than claims-made policies and shall name the Commonwealth of Pennsylvania 
as an additional insured. The insurance shall not contain any endorsements or 
any other form designed to limit and restrict any action by the Commonwealth as 
an additional insured against the insurance coverages in regard to the work 
performed for the Commonwealth. 

5.2. Prior lo commencing work under the AGREEMENT, TGN shall provide PHMC with a 
copy of each current certificate of insurance. These certificates shall contain a provision 
that coverages afforded under the policies will not be canceled or changed in such a 
way lo cause the coverage lo fail lo comply with the requirements of this Section until at 
least thirty (30) days prior written notice has been given to PHMC. 

5.3. · TGN agrees lo maintain such insurance for the life of the AGREEMENT. 

6. Conflicts. 

7. 

6.1. In the event of a controversy or claim arising from the AGREEMENT, TGN must, within 
six months after the cause-of action accrues, file a written claim with the Contracting 
Officer for a determination. The claim shall state all grounds upon which TGN asserts a 
controversy exists. If TGN fails lo file a claim or files an untimely claim, TGN is deemed 
_to have waived its right to assert a claim in any forum. 

6.2. The Contracting Officer shall review timely-filed claims and Issue a final determination, 
In writing, regarding the claim. The final delermlnaticin·shall be issued within 120 days 
of the receipt of the claim, unless extended by consent of the Contracting Officer and 
TGN. The Contracting Officer shall send his/her written determination lo TGN. If the 
Contracting Officer fails to issue a final determination within the 120 days (unless 
extended by consent of the parties), the claim shall be deemed denied. The Contracting 
Officer's determination shall be the final order of the purchasing agency. 

6.3. Within fifteen (15) days of the mailing date oflhe determination denying a claim or within 
· 135 days offiling a claim if, no extension is agreed to by the parties, whichever occurs 
first, TGN may file a statement of claim with the Commonwealth Board of Claims. 
Pending a final judicial resolution of a controversy or claim, TGN shall proceed diligently 
with the performance of the AGREEMENT in a manner consistent with the determination 
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of 
the AGREEMENT. 

Confidentiality. 

7.1. TGN agrees lo guard the confidentiality of the PHMC with the same diligence with which 
ii guards its own proprietary Information. PHMC agrees to protect the confidentlalily of 

3 
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TGN's confidential information with the same diligence with which it guards its own 
proprietary information. In order for information to be deemed to be confidential, the 
party claiming co11fidentiality must designate the information as "confidential" in such a 
way as to give notice to the other party. The parties agree that such confidential 
information shall not be copied, in whole or in part, except when essential for authorized 
use under this AGREEMENT. Each copy of such confidential information shall be 
marked by the party making the copy with all confidentiality notices appearing in the 
original. 

7.2. The obligations stated in this Section do not apply to information: 

7.2.1. already known to the recipient at the time of disclosure other than through the 
contractual relationship; 

7 .2.2. independently generated by the recipient and riot derived from the information 
supplied by the disclosing party; 

7.2.3. known or available to the public, except where such knowledge or availability is 
the result of unauthorized· disclosure by the recipient of the proprietary 
informa)ion; 

7.2.4. disclosed to the recipient without a similar restriction by a third party who has the 
right to make such disclosure; or 

·7.2.5. required to be disclosed by the recipient by law, regulation, court order, or other 
legal process. · 

7 .3. There shall be no restriction with respect to the use or disclosure of any ideas, concepts, 
know-how, or data processing techniques developed alone or jointly with PHMC in 
connection w~h services provided to PHMC under this AGREEMENT. 

8. . Termination. 

9. 

8.1. Termination for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN 
written notice of a deficiency in its performance. If TGN does not correct the deficiency 
to the reasonable satisfaction of PHMC within thirty (30) days of Its receipt of the notice 
of deficiency, PHMC may terminate this AGREEMENT. 

8.2. Termination for Cause by TGN: If, through any cause, PHMC fails to fulfill, in a timely 
and proper manner, its obligations under this AGREEMENT, TGN shall give PHMC 
written notice of a deficiency in its performance. If PHMC does not correct the 
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of 
the notice of deficiency, TGN may terminate this AGREEMENT. 

8.3. Return of Materials. If this Agreement is terminated for cause by either party, PHMC 
agrees to return to TGN any Licensed Materials it has received from TGN and TGN . 
agrees to return to PHMC any records, as described in Appendix A, it has received from 
PHMC. 

Assign ability 

9.1. Subject to the terms and conditions of this Section, the AGREEMENT is binding upon 
the parties and their respective successors and assigns. 

4 



OOR Exhibit 17 Page 024

( .. 

10. 

11. 

9.2. TGN may not assign, in whole or in part, the.AGREEMENT or its rights, duties, 
obligations, or responsibilities hereunder without the prior written consent of PHMC, 
which consent may be withheld at the sole and absolute discretion of PHMC. 

9.3. For the purposes of the AGREEMENT, the term "assign" shall Include, but shall not be 
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any 
ownership interest ih TGN provided, however, that the term shall not apply to the sale or 
other transfer of stock of a publicly traded company. 

9.4. Any assignment consented to by PHMC shall be evidenced by a written assignment 
agreement executed by TGN and its assignee In which the assignee agrees to be legally 
bound by all of the terms and conditions _of the AGREEMENT and to assume the duties, 
obligations, and responsibilities being assigned. 

9.5. Notwithstanding the foregoing, TGN may, without the consent of PHMC, assign its rights 
to payment to be received under the AGREEMNENT, provided that TGN provides 
written notice of such assignment to the PHMC together with a written 
acknowledgement from the assignee that any such payments are subject to all of the 
terms and'conditions of the AGREEMENT. 

9.6. A change of name by TGN, following which the TGN federal identification number 
remains unchanged, is not considered to be an assignment. TGN shall give PHMC 
written notice of any such change of name. 

Commonwealth Held Harmless 

10.1. TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth 
against any and all third party claims, demands and actions based upon or arising out of 
any activities performed by TGN and its employees and agents under this 
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim 
of which it learns. Pursuant to the Commonwealth Attorneys Act (71 P.S. § 732-101, et 
§filh), the Office of Attorney General ("OAG") has the sole authority to represent the 
Commonwealth in actions brought against the Commonwealth. The OAG may, 
however, in its sole discretion and under such terms as it deems appropriate, delegate 
its right of defense. If OAG delegates the defense to TGN, the Commonwealth will 
cooperate with all reasonable requests of TGN made in the defense of such suits. 

10.2. Notwithstanding the above, neither party shall enter into any settlement without the other 
party's written consent, which shall not be unreasonably withheld. The Commonwealth 
may, In its sole discretion, allow TGN to control the defense and any related settlement 
negotiations. · 

Independent Capacity of TGN 

11.1. The parties to this AGREEMENT agree that the services performed by TGN under the 
terms of this AGREEMENT are performed as an independent contractor. The services 
performed by TGN are performed neither as an employee of the Commonwealth of 
Pennsylvania nor as a partnership or joint venture between the PHMC and TGN. 

11.2. Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no 
control over the manner in which the contractual services are perfor&Jed by TGN, or any 
subcontractor. Any job specifications or standards of work attached to or incorporated 
into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT 
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12. 

shall not be construed as PHMC's direction or control over the manner of the 
performance of services provided by TGN. 

Notices. Notices provided under this AGREEMENT will be effective If delivered to the then current 
principal business address of the other party. The current addresses are: 

If to TGN: 360 West 4800 North Provo, Utah, 84604 Attn: Al Viera, with a copy to General 
Counsel at the same address TGN's telephone: 801-705-7000. TGN's fax: 801-705-7001. 

If to PHMC: 300 North Street, Harrisburg, PA 17120-0090 Attn: Barbara Franco, 
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class mail, express courier or confirmed facsimile. 

13. Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in 
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any·conflict of 
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the Jurisdiction 
of any court of the Commonwealth of Pennsylvania and any federal courts in Pennsylvania, 
waiving any claim or defense that.such forum is not convenient or proper. TGN agrees that any 
such court shall have In personam jurisdiction over it, and consents to service of process in any 
manner authorized by Pennsylvania law. 

14. Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor 
Integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, and Provisions 
Regarding the Americans with Disabilities Act are hereto attached and incorporated as Exhibits 
"A", "B", "C", "D" and "E", respectively. TGN shall be known as "Contractor'' for purposes of 
these provisions 

6 
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The signatures of the parties below Indicate their respective acknowledgment of the terms ouflined in this 
AGREEMENT. 

The Generations Network, Inc. Pennsylvania Hlstorlcal and Museum Commission 

Signed: ~ dJry 
I 

Name: Name: Barbara A. Franco 

Tille: 

Date: 

\/.1? Title: 

Date: 

Executive Director 

/"d-1 ,~-10~ 

APPROVED AS TO FORM AND LEGALITY 

.!~_}--
bffice of the Attorney General 
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Appendix A 

Collections considered the Records for purposes of this AGREEMENT: 

Approx.# Years 
Proiect Name oflmaaes Covered Format Exclusivitv 

Sentenniai Census 11000 1775-1863 Microfilm 3 Years 

Over and Terminer 4800 1757-1786 Microfilm .3 Years 

Warrant Annlications 90000 1734-1952 Microfilm 3 Years 

Tax and Exoneration 31000 1761-1801 Microfilm 3 Years 

Warrants 150,000 1682- Microfilm 3 Years 
Spanish-American Veterans' 
Comnensation · 73,000 1934 Microfilm 3 Years 

War of 1812 Pension Files 21,600 1866-1896 Microfilm 3 Years 

Civil War Border Claims 43000 1871-1879 Microfilm 3 Years 

Sunreme Court Naturalization Paaers 40000 1794-1868 Microfilm 3 Years 

WPA Church Archives 123,000 1937-1940 Microfilm 3 Years 

Records of Marriaaes RG14 1500 1885-1889 Microfilm 3 Years 

Births Deaths Marriaaes RG26 5500 1852-1854 Microfilm 3 Years 

Pennsvlvania Veterans' Burial Cards 750,000 1929-1990 Dialtai None 
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Exhibit A 

NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE 

During the term of the Contract, the Contractor agrees as follows: 

a. In the hiring of any employees for the manufacture of supplies, performance of work, or any other 
activity required under the Contract or any subcontract, the Contractor, subcontractor or any person 
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color 
discriminate against any citizen of this Commonwealth who is qualified and available to perform the 
work to which the employment relates. 

b. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner 
discriminate against or intimidate any employee involved in the manufacture of supplies, the 
performance of work or any other activity required under the Contract an account of gender, race, 
creed, or color. 

c. The Contractor and any subcontractors shall establish and maintain a written sexual harassment 
policy and shall inform their employees of the policy. The policy must contain a notice that sexual 
harassment will not be tolerated and employees who practice it will be disciplined. 

d. The Contractor shall not discriminate by reason of gender, race, creed, or color against any 
subcontractor or supplier who is qualified to perform the work to which the contract relates. 

e. The Contractor and each subcontractor shall furnish all necessary employment documents and 
records to and permit access to its books, records, and accounts by the Contracting Officer and the 
Department of General Services Bureau of Contract Administration and Business Development far 
purposes of investigation to ascertain compliance with the provisions of this 
Nondiscrimination/Sexual Harassment Clause. If the Contractor or any subcontractor does not 
possess documents or records reflecting the necessary information requested, it shall furnish such 
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract 
Administration and Business Development. 

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in 
every subcontract so that such provisions will be binding upon each subcontractor. 

g. The Commonwealth may cancel or terminate the Contract, and all money due or to become due 
under the Contract may be forfeited far a violation of the terms and conditions of this 
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment 
or suspension and may place the Contractor in the Contractor Responsibility File. 

9 
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ExhibilB 

CONTRACTOR INTEGRITY PROVISIONS 
I. Definitions. 

a. Confidential Information means information that is not public knowledge. or available to the public on request, disclosure 
of which would give an unfair, unethical, or illegal advantage to another desiring to contract with the Commonwealth. 

b. Consent means written permission signed by a duly authorized officer or employe of the Commonwealth, provided that 
where the material facts have been disclosed, in writing, by prequalificatlon, bid, proposal, or contractual terms, the 
CommonweaJth shall he deemed to have consented by virtue of execution of this agreement. · 

c. Contractor means the individual or entity that has entered into this agreement with the Commonwealth. including directors, 
officers, partners, me.nagers, key employes, end owners of more than a 5% interest 

d. Financial interest means: 

(1) ownership of more than a 5% interest in any business; or 

(2) holding a position as an officer, director, trustee, partner, employe1 or the like. or 'holding any position of 
management, 

c. Gratuity means any payment of more thwi nominal monetary veluC in the fomt of cash, travel, entertainment, gifis, meals, 
lodging. loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind. 

2. The contractor shall maintain the highest standards of intCgrity in the perfonnance of this agreement and shall tnlre rio action in 
violation of state or federal laws, regulations, or other requirements that govern contracting with the Commonwealth. 

3. The contractor shall not disclose to others any confidential infonnation gained by virtue of this egreemenl 

4. The contractor shall not, in coMection with this or any other agreement with the Commonwealth, directly or indirectly, offer, c;onfer, 
or agree to confer any pecuniacy benefit on anyone as coDsideration for the decision, opinion, recommeDda1ion, vote, other exercise 
of discretion, or violation of a known legal duty by any officer or employe of the Commonwealth, 

5. The contractor shall not, in connection ~ith this or any other agreement with the Commonwealth, directly or indirectly, offer, give, or 
agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officer or employe of the 
Commonwealth. - · 

6. Except with the consent of the Commonwealth, neither the contractor nor anyone In privily with him shall accept or agree to accept 
from, or give or agree to give to, any pei'son, any gratuity from any person in connection with the perfonnance of work under this 
agreement except as provided therein. ""'\ 

7, Except with the consent of the Commonwealth, the contractor shall not have a financial interest in any other contractor, subcontractor, 
or suppli~r providing-services, labor, or materiel on this project. 

8. The contructor, upon being informed that any violation of these provisions has occurred or may occur. shall immediately notify the 
Commonwealth in writing. 

9. The contructor. by execution of this egreement and by the submission of any bills or invoices for payment pursuant thereto, certifies 
and represents that he has not violated BnY. of these provisions. 

10. The contractor, upon the inquiry or request of the Inspector General of the Commonwealth or any of that official's ,agents or 
representatives, shall provide. or if appropriate, make promptly available for inspection or copying, any infonnation of any type or 
fonn deemed relevant by the Inspector General to the Contractor's integrity or responsibility. as those terms are defined by the 
Commonwealth's statutes, regulotions, or mn.nogement directives. Such information may include. but shall not be limited 10, the 
contractor's business or imancial records, documents or files of any type or fonn which refer to or concern this agreement. Such 
informil.tion shall be retained by the contractor fore period of three years beyond the tennination of1he contract unless.otherwise 
provided by law. · 

11. For violation of eny of the above provisions1 the Commonwealth mey tenninate this end any other agreement with the contmctor1 

claim liquidated damages in on amount equal 10 the value of anything received in breach of these provisions, claim damages for all 
ex.penses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend the contractor from 
doing business with the Commonwealth, These rights and "remedies are cumulative, and the use or nonuse of ony one shall not 
preclude the use of all or eny other, These rights and remedies are in addition to those the Conimonwealth mey have under law, 

-statute. regulation, or otherwise. 

Enclosure 1 lo Management Directive 215,8 Amended December 20, 1991. 
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Exhibit C 

CONTRACTOR RESPONSIBILITY PROVISIONS 

For the purpose of these provisions, the tenn contractor is defined as any person, including, but not limited to, a 
bidder, offeror, loan recipient, grantee, or subgrantee, who has furnished or seeks to. furnish goods, supplies, 
services, or leased space, or who has perfonned or seeks to perfonn construction activity under contract, 
subcontract, grant, or subgrant with the Commonwealth, or with a person under contract, subcontract, grant, or 
subgrant with the Commonwealth or its state-affiliated enti)ies, and state-related institutions. The tenn contractor 
may include a permittee, licensee, or any agency, political subdivision, instrumentality, public authority, or other 
entity of the Commonwealth. 

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execution of 
any Commonwealth contract, that neither the contractor, nor any subcontractors, nor any suppliers are under 
suspension or debarment by the Commonwealth or any govermnental entity, instrumentality, or authority and, if the 
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a written explanation of why such 
certification cannot be made. 

2. The contractor must also certify, in writing, that as of the date of its execution, of any Commonwealth contract it 
has no tax liabilities or other Commonwealth obligations, 

3. The contractor's obligations pursuant to these provisions are ongoing from and after the effective date of the 
contract through the termination date thereof. Accordingly, the contractor shall have an obligation to infonn the 
contracting agency if, at any time during the tenn of the contract, it becomes delinquent in the payment of taxes, or 
other Commonwealth obligations, or if it or any of its subcontractors are suspended or debarred by the 
Commonwealth, the federal government, or any other state or govermnental entity: Such notification shall be made 
within 15 days of the date of suspension or debarment. 

4. The fuilure of the contractor to notify the contracting agency of its suspension or debarment by the 
Commonwealth, any other state, or the federal government shall constitute an event of default of the contract with 
the Commonwealth. 

5. The contractor agrees to reimburse the Commonwealth for the reasonuble costs of investigation incurred by the 
Office of State Inspector General for investigations of the contractor's compliance with the tenns of this or any other 
agreement between the contractor and the Commonwealth, which results in the suspension or debarment of the 
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel' 
and lodging expenses; and expert witness and documentary fues. The contractor shall not be responsible for 
investigative costs for investigations that do not result in the contractor's suspension or debarment. 

6, The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either 
searching the internet at http://www.dgs.state.pa.us/debarment.htm or contacting the: 

Department of General Services 
Office of Chief Counsel 
603 North Office Building 
Harrisburg, PA 17125 
Telephone No: (717) 783-6472 
FAXNo: (717)787-9138 

Enclosure 1 to Management Directive 215.9 Amended' 
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ExhibitD 

Tax Offset Clause 

The Contractor authorizes the Commonwealth to offset any state and local tax liabilities of the contractor of 
any of its subsidiaries, as weli as, any other amount due to the Commonwealth form the contractor, against any 
payment due to the contractor under this or any other contract with the Commonwealth. 

12 
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ExhibitE 

AMERICANS WITH DISABILITIES ACT 

a. Pursuant to federal regulations promulgated under the authority of The Americans With 
Disabilities Act, 28 C.F.R. § 35.101 et seq., the Contractor understands and agrees that it shall not 
cause any individual with a disability to be excluded from participation in this Contractor from 
activities provided for under this Contract on the basis of the disability. As a condition of accepting 
this contract, the Contractor agrees to comply with the "General Prohibitions Against 
Discrimination," 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The 
Americans With Disabilities Act which are applicable to all benefits, services, programs, and 
activities provided by the Commonwealth of Pennsylvania through contracts with outside 
contractors. 

b. The Contractor shall be responsible for and agrees to indemnify and hold harmless the 
Commonwealth of Pennsylvania frcim all losses, damages, expenses, claims, demands, suits, and 
actions brought by any party against the Commonwealth of Pennsylvania as a result of the 
Contractor's failure to comply with the provisions of subparagraph a above. 

13 
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From: 
To: 
Subject: 
Date: 
Attad,ments: 

M lcrosoft. Outlook 
Jared Akenheac;1; Becca Bosen 
Relayed: RE: [External] Ancestry 
Tuesday, 0ecel')'lber 20, 2022 2:30:17 PM 
RE External Ancesl'ry msg 
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e pennsylvania 
~ OFF !CE OF OPEN RECORDS 

Via Email Only: 

AJec Ferretti 
242 E 38th St 
Apt2F 
New York, NY 10016 
all 3fe26@gmajl.com 

January 12, 2023 

Via Email Only: 

Gerard Leone . Esq. 
300 North St. 
State Museum 
Harrisburg, PA I 7 l20 
geleone@pa.gov 

Cynthia Bendroth 
Agency Open Records Officer 
Pennsylvania Histotical and Musewn 
Commission 
350 North Street 
Harrisburg, PA 17 120-0090 
ra-rtkphmc@pa.gov 

RE: Ferretti v. Pennsylvania Historical and Museum Commission OOR 0kt. AP 2022-2106 

Dear Mr. Ferretti : 

While I have made progress 011 my review and analysis of the above-referenced appeal, 
unfortunately, 1 have contracted tbe COVID- 19 virus, and I am feeli ng quite unwell I am writing 
to respectfully request a brief one-week extension of time to issue a Final Determination until Jan. 
26, 2023 . Kindly provide a reply to this request as soon as practicable or by the close of business 
tomorrow, Janua,y 13, 2023. ln the absence of an objection. the docket will be amended. to reflect 
the new Final Determination deadline. 

l thank you in advance for your u.nderstanrung and cooperation in Olis request. 

Regards, 
Kelly lsenberg 

33'.l Mark1:1 Strc~I, 16w Floor I Hamsburg. PA 171<1 1-2234 1717.346 •NO.l I F 717 425.53431 h111,s.l/t1penrec11rds ra gov 
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Please take the extension for the FD and I hope you feel better soon. 
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tp 
pennsylvania 
OFFICE OF OPEN RECORDS 

FINAL DETERMlNA TlON 

IN THE MATTER OF 

ALEC FERRETTI, 
Requester 

v. Docket No: AP 2022-2106 

PENNSYLVANIA IDSTORICAL AND 
MUSEUM COMMISSION, 
Respondent 

FACTUAL BACKGROUND 

On September I, 2022, Alec Pen-etli (··Requester'') submitted a request {"Request") to the 

Pennsylvania Historical and Museum Conunission ("PHMC") pursuant to the Right-to-Know Law 

("RTKL"). 65 P.S. §§ 67. l0 I et seq., seeking: 

All documents scanned (and subsequent indexes and metadata created) pursuant to 
the contract signed in 2008 botween PHMC and The Generations Network. along 
wit11 all documents scanned (and subsequent indexes and metadata created) 
pursuant to any addenda to that contract, including but not limited to all birth and 
death records and metadata for birth and death records. 

On September 9, 2022, the PHMC denied the Request, arguing that no responsive records 

exist within its possession, custody or control and that il is not required to create a record, 65 P.S. 

§ 67.705. 
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On September 9, 2022, the Requester app_ealed to the Offi~e of Open Records ("OOR"), 

challengitig the denial and stating grounds for disclosure.1 The OOR invited both: parties to 
I , 

. . .. 

supplement the tecqrd and directed the PHMC to notify any third parties of their: ability t~ 

participa~e i~ this appeal. 65 P.S. § 67.l l0l(c) . 

. :On September 30, 2022, the PHMC submitted a position statement reiterati_ng its.groi.uids 

for denial. The PHMC explains that when it learned from The Generations Network/Ancestry · 

("TGN".or ''Ancestry'') th~t the.data scanned by An~estry, on behalf of the PHMC, comprised 

appr~xim~tely 45 terabyte~ and would have requir~d approximately $300,000 per year to maintain,. 

· the PHMC chose.to have Ancestry maintain the scanned records for the Commonwealth. The 

PHMC further argues ·that the Request is insufficientiy sp~ific, 65 P .S. § 67. 703. In support of 

. ' its p'osition, the PfIMC submitted the affidavit of Cynthia Bendroth, the PHMC Open Records 

, Officer. 

On October 19, 2022, the undersigned was reassigned the appeal. . . 

On October 25, 2022, the Requester subinitted_ a position statement, along with a request 

that the OOR accept the submission after the record closing date, The Requester asserts that the 

requested records are in the legal custody possession of the PHMC and, therefore, the·PHMC _is 

still obligated to provide responsive records under the RTKL .. The Requester further asserts. that:.: 

it is possible to transfer the data by way ofUSB hard:drives copied by Ancestry, such that the large · 

amount of data is not a basis for denial of the Request.. Finally, the Requester argues that the 

Request is sufficiently specific, in that the PHMC was able to ascertain what records to search for 

and that the "potentially responsive materials .,. are discrete deliverables from clearly itemized 

1 The Requester granted the OOR additional time to issue a final detenninatio~. S~e 65 P.S. § 67.11 0l(b ).(!) ("Unless 
the requester agrees otherwise, the appeals officer shall make a final detennination which shall be mailed to the 
requester and the agency within 30 days ofreceipt of the appeal filed under subsection (a)."). 

2 
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agreements." The Requester attached a copy of the service contract between the PHMC and 

Ancestry, dated December 15, 2008, along with executed Addenda for various years through July 

12, 2021. 

On November 14, 2022, tbe PHMC submitted a reply to the Requester's submission, 

reasserting the argument that the Request is ·'so vague that it cannot be fulfilled ." Also, for the 

fu·st time, the PHMC claims that the entirety of the Request is exempt from disclosure under 

Section 708(b)(24) of the RTK.L because the records are "archived materials" of the 

CommonweaJth that are already available to rhe public. (Emphasis in original). The PHMC 

explains that the records .. are maintained by Ancenstry .com and made available for no charge 

through the Stat: Archives'' and, "[a]s such, they are statutorily excluded from being provided 

according to the Request at issue." Fi11ally, the PHMC' asserts that abi lity of providfog a copy of 

the data maintained by Ancestry.com is not a simple as pm1rayed by the Requester. 

On December 6, 2022, the PHMC provided a third supplemental submission in response 

to the OOR' s November 29, 2022, request for further clarification. The ooR·s inquiry included 

a request for clarification regarding how an individual can access the State Archive records 

electrnnicaJJy and whether a person will be charged a fee for access. The OOR's inqu iry also 

sought an explanation about why the requested records could not be downJoaded by 

TGN/ Ancestry. subject to the payment of a fee for the necessary equipment, as suggested by the 

Requester. FiuaJly, the OOR 's inquiry asked if the metadatn would be included in records accessed 

through the PHMC's link to the Ancestry website and, also, requested that the PHMC further 

clarify its position that all of the records are fully exempt under Section 708(b)(24). 

In PHMC'.s December 6, 2022 submission, it explained bow records may be accessed vfa 

the Pennsylvania State Archives Ancestry page at lmps:i/www.phmc.pa.gov/ Archives/Re earch-

3 
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Online/Pagcs/Ancestry-PA.aspx and physically in the Slate Archives Reading Room during 

business hours. The PHMC also explained that tbe metadata of the requested records is not 

available to the public via the Ancestry portal and, also, that the metadata is exempt from public 

access. The PHMC argues that because the records soughl "are stored accorc:Ling to slatute in the 

Pennsylvania State Archives. they are archived, and therefore exempt by § 708(b)(24).' ' Finally, 

the PHMC assens that copying the records and the metadata would cause a breach of its contract 

with TON/ Ancestry and, futther, the cost would consist of more than the cost of copying and 

downJoading the records. as it wou ld also be comprised of ·'the market value of the requested 

extensive dataset.'' ln support of the cost argument the PHMC relies on 65 P.S. § 67. I 307(b)(4). 

On December 8, 2022, the Requester submitted a reply to the PHMC's third supplemental 

submission. The Requester argues that because he is not a legal Pennsylvania resident, he is wrnble 

to access the records sought by using the Pennsylvania Archives webpage on Ancestry.com and, 

therefore, he would be required to pay a fee for an Ancestry subscription to access the records. 

The Requester further asserts that downloading all of tJ1e records implicated by the Request would 

likely violate his user agreement with Ancestry.com, if he had a subscription. The Requester 

disputes the PHMC's argument that it is not the owner of the metadata associated witl1 the records 

and be also disputes the assertion that the PHMC is not requfred to obtain the records from 

Ancestry to respond to the Request. The Requester argues that Section 708(b)(24) does not apply 

lo the records sought and he also disputes that a fee to provide the records would requjJe a 

determination of the reasonable market value of a ··complex and extensive .. dataset, under 65 P.S. 

§ 67. 1307(6)(4).2 

2 Because the arguments were proba1ive anct served 10 fun her develop the record, the Requester's reply to Lhe PHMC's 
thi rd supplemental submission was admitted . See 65 P.S. § 67.1102(b)(3) (slating that " the appea.ls onicer shall rule 
on procedural mallers on the basis of j ustice, fairne ·sand the expedilious resolution of !he dispute''). 

4 
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:On December 16, 2022, the OOR requested clarification regarding whether. the PHMC had 

notified TON/Ancestry of the pendency of the appeal. · Ort December 19, 2022, counsel for the 

· · PHMC provided the OOR with a copy ofan eniail ofihe same date that notified TON/Ancestry of .· -- ' 

th~ appeal. On December 20, 2022, Jared Akenhead, S~or Manager - Coiitent Acquisition for 

TON/Ancestry emailed.· the ·undersigned, requesting a 'meeting to. discuss issues. related to 

··TON/Ancestry's possible participation in the appeal. The OOR di_rected Mr. Akenhead to the 

OOR website for forms and additional info~atlon on how td. su_bniit, a Request to Participate 

before the OOR and, also, referred him to PHMC co~sel for any additional inf~~ation regarding 

the. appeal. To date, the OOR has not received any additional information from Mr. ~enhead or 

another representative of TGN/Ancestry relatea' to :the instant appeal. . . -. . ' ' 

, LEGAL ANALYSIS 

The PHMC is a Commonwealth agency subject to the RTKL 65 P.S. § 67.301. Records 

in the possession of a Commonwealth agency are presumed to be public, unless exempt under the 

RTKL or otherlaw or protected by a privilege,judicial o,rder or decree. See 65 P.S. § 67 .. 305._ As 

an agency subject to the RTKL, the PHMC is required to demonstrate, "by a preponderance of the 

evidence," that records are exempt from public access. 65 P.S. § 67.708(a)(l). Preponderance of. 

the evidence has been defined as "such proof as leads the fact-finder ... to find that the existence 

of a contested fact is more probable than its nonexistence." Pa, State Troopers Ass '.n v. :scolforo, 

18 A:3d 435, 439 (Pa. Commw. Ct. 201!) (quoting Pa. Dep't of Transp .. v. Agric. Lands 

Condemnation Approvai Bd,, 5 A.3d821, 827 (Pa. Commw. Ct. 2010)). 

1. The Request is sufficiently specific 

. ' 
· The PHMC argues that, even if it were able to provide the requested records maintained by 

· TON/Ancestry, because the Request failed to identify the records sought with sufficient specificity 
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· to·allow_PHMC to conduct a search. The PHMC asserts that the Request "identifies a universe of 

records that comprises terabytes of data" and· that _the Requester "may. ask for birth and death 

rewrds possessed by Ancestry," but; a·Requesier is not entitied' to receive all or entire categories 

. of the entire Archives of the Commonwealth, a:nd yet that is what the Requester has effectively 

asked for." 

Section 703 of the RTKL provides, in pertinent part, "[a] written request should ideniify 

or describe the records sought with sufficient specificity to enable the agency to ascertain which 
' ' ' 

· records' are being requested .... " 65 P.S. § 67.703. Wh~n interpreting a RTKL ~quest, 'agencies 

should ·rely on the commcm meaning of words· and phrases, as the. RTKL is remedial legislation· 

that must be interpreted to maximize access. See Gingrich v. Pp. Game Comm 'n, No. 1254 C.D, 

2011, 2012 Pa. Commw. Unpub. LEXIS 38 at *16 (Pa, Commw. Ct. 2012) (citing Bowling, 990 

A,2d ai 824). In determining whether a particular request is sufficiently specific, .the OOR uses 

the three-part balancing test employed by the Commonwealth Court in Pa. DejJ't of Educ .. v. 

Pittsburgh Post-Gazette, 119 A.3d l 121 (Pa: Commw. Ct. 2015), and Ca,·ey v. Pa. Dep't of Corr., 

. 61 A.3d 367, 372 (Pa. Commw. Ct. 2013). First, "[t]he subject .m.atter of the request must identify 

the 'transaction or activity' of the agency for which the record is sought." Pa. Dep 't of Educ., 119 

A.3d at 1125. Second, the scope of the request must ·identify a.discrete group of documents (e.g., 

type or recipient). See Id. at 1125. Third, ''[t]he timeframe of the request should id~ntify a finite 

period of time for which the records are sought." Id. at 1126. This factor is the most fluid ahd is 

dependent upon the request's .subject matter anc! scope. id. Failure to identify a finite timeframe 

wiHnot automatically render a sufficiently specific request-overbroad; likewise, a short timeframe 

will not transform an overly ·broad request into a specific one. Id. 
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The Bendroth affidavit provides information on the contract between PHMC and . · 

TON/Ancestry for scanning and indexing services, which began in 200_9. The Bendroth affidavit 

states, "[i]n 2016, the volume of data received by PHMC from TGN was near45 Terabytes of data 

•••• "
3 However, requester is n?t prohibited from requesting a la~e amount of records. See 65 P.S. 

§ 67.1308(1). Here, the Request states a finite timeframe, albeit a long timeframe, of the date in 

2008 when the PHMC entered into the agreement for: scanning and indexing with TGN/ Ancestry 

until the date of the. Request-' approximately 14 years. In addition, the Request specifically seeks · 

electronic copies of documents scanned, indexes created and the underlying metadata pursuant to 

the 2008 agreement and any subsequent addendum to the Contract. Therefore, a scope is 

sufficiently identified and outlined in the contract. The Request does not state a. specific subject 

matter, however, the lack of an identified subject matter is not'fatal to a request. In Carey, the 

Corinnomvealth Court found a-request for unspecified 'records ("all documents/communications") 

related to a specific agency project ("the transfer of Pennsylvania inmates to Michigan") that 

included a limiting timeframe to be sufficiently specific "to apprise [the agency] of the records 

sought." 61 A.3d 367. In the instant matter, it is reasonable.to infer that the PHMC is well familiar 

with the TGN/Ancestfy scanning project and what records are implicated._ In so far as the 

"activitie_s" of the PHMC, the Pennsylvania History Code, 37 Pa.C.S. §§ IOI ~ 906, created the 

PHMC and sets forth its powers and duties. See37 Pa.C.S. §§ 301-302. Finally, based on a review 

of the contract executed between the PHMC and TGN/ Ancestry in 2008, that the Requester 

included with the appeal, Appendix A to the agreement' lists the "Collections considered the 

Records for purposes of [the] A[greement]," as well as the approximate number of images, years 

3 Under the RTKL, a sworn affidavit or statement made under the penalty of perjury may serve as sufficient evidenti3))' 
support. See Sherry, 20 A.3d at 520-21; Moore, 992 at 909. 
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covered, fonnat and exclusivity timeframe. Such infonnation is also include<l in the subsequent 

addenda to the contract. Accordingly, we detennine that the Request is sufficiently specific. 

2. The PHMC has not proven that the Request seeks records exempt under Section 
708(b)(24) of the RTKL 

The PHMC argues that the Request seeks records exempt in its entirety under Section 

708(b)(24). because the requested records are archived materials '"that are already a11ailable to the 

public." (Emphasis in the original). Section 708(b)(24) states, ··[J]ibrary archived and museum 

materials, or valuable or rare book collections or documents contributed by gi ft, grant, bequest or 

devise, to the extent of any limitations imposed by the donor as a condition of the contribution:· 

65 P.S. § 67.708(b)(24). ln response to the OOR's request for further clarification regarding the 

PHMC's claim or exemption, the PHMC further asserts, the records are '·stored according to 

statute in the Pennsylvania State Archives. they are archived, and therefore exempt by § 

708(b)(24)." The PHMC references the Merriam-Webster definition of"archived"4 and 35 P.S. § 

450.80 I. in upport of its position. The PHMC further states. · twlhen PHMC describes t11ese 

records as 'already available' to U1c public, il does so 10 point to the attribute shared between all 

the elements in the list of ' library archived and museum materials' : the Commonwealth already 

makes all of the collections of the state libraries, museums and archives available to the public for 

its education and pleasure.11 As the General Assembly did not seek to make libraries or state 

must:ums needlessly copy or ex pose thei r collections to which the public already had access. so. 

too. archived materia ls like those requested records are exempt from the RTKL." 

The PHMC referen.ces 35 P.S. § 450.801, to support its position that the requested records 

are archived materials. Section 80 I of the Yitai Statistics Law of 1953, provides: 

§ 450.801 . Records: rnsclosure in general 

~ See hups:/ \\ 'W\\ .men1am-,, eb~tcr.com dictlonnry/archivcd (last accessed December 12, 2022). 
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The vital statistics records of the department and oflocal registrars shall not be open 
to public inspection except as authorized by the provisions of this act and the 
regulations of the Advisory Health Board. Neither the department nor local 
registrars shall issue copies ofor disclose any vital statistics record or part thereof 
created under the provisions of this or prior acts except in compliance with the 
provisions of this act and the regulations of.the Advisory Health Board. When one 
hundred five (I 05) years have elapsed after the date of birth or fifty (50) years have 
elapsed after the date of death, the records shall become public records. To ensure 
the proper safekeeping of original birth records after one hundred five (105) years 
and death records after fifty (50) years the records shall be maintained by the State 

. Archives. 

It is unclear how Section 801 applies to the PHMC's ciaim of exemption in this matter, as the 

statute applies to the Department of Health5 and its disclosure of records and, further, regarding 

the transfer of birth and death records to the State Archives after a stated length of time, Section 

801 expressly states that they become public records. The PHMC's website indicates that its 

powers and duties are found in the History Code, 37 Pa.C.S. §§ 101-906. Section 102(2) of the 

Code - -'.'Declaration of Policy" states, "The conservation of P·ennsylvania' s historic and natur_al 

heritage and the preservation of public records, historic documents and objects of historic interest, 

and the identification, restoration and preservation of architecturally and historically significant 

sites and structures are duties vested primarily in the Pennsylvania Historical and Museum 

Commission." (Emphasis added). In addition, the general powers of the PHMC include, the 

following: 

(i) Serve as the official agency .of the Commonwealth for the conservation of 
Pennsylvania's cultural heritage. 

(2) Preserve public records, historical documents and objects of historical interest, 
possession and control of which have been transferred to the commission .... 

37 Pa.C.S. § 301 (l)-(2) ( emphasis added). It is clear that the PHMC's authorizing statute mandates 

that it maintains public records. However, the PHMC is simultaneously arguing that the requested . 

5 See 35 P.S. § 450.105. 
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records are already available to the public either through TGN/ Ancestry or in person and that it 

has granted access to the same, but also argues that the same records are .not .accessible under the 

RTKL. Further, while an affidavit may serve as sufficien_t evidence in support of an exemption 

from public access, Sherry, v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa. Commw. Ct. 

2011); Moore v. Office of Open Records, 992 A.2d 907,909 (Pa. Commw. Ct. 2010), unsworn 

statements may not be relied upon as competent evidence to withhold records under the RTKL. 

See Haus. Auth. of the City of Pittsburgh v. Van Osdol, 40 A.3d 209 (Pa. Commw. Ct. 2012) 

(holding that statements of counsel are not competent evidence); City of Phi/a. v, Juzang, July 

Term 2010, No. 2048 (Phila. Com. Pl. June 28, 2011) ("Because the letter written by City's counsel 

is a legal brief, it cannot be ... evidence at all"). Accordingly, the PHMC has not proven that the 

Request is exempt in its entirety under Section 708(b)(24) of the RTKL. 

3. The PHMC has not demonstrated that the requested records do not exist within its 
custody, possession· or control 

The PHMC argues that the requested records do not exist within its possession or control 

because PHMC "cummtly relies on [TGN/ An_cestry] to provide storage and public access to the 

records for Pennsylvania residents." The PHMC explains that it entered into a contract with 

TGN/Ancestry to scan records and create digital copies, but, in 2016, when the PHMCreceived a 

copy of the data comprising the scanned documents, a determination was made that Ancestry 

would maintain the scanned records for the Commonwealth. The PHMC further argues that~ while 

it does not possess the requested records, "it _could not even imagine to accc,mmodate the request-

working with Ancestry because the [R]equest .is so immense that to fulfill it would be a gross 

misapplication of the RTKL." The PHMC also asserts that "the RTKL is intended to facilitate 

transparency and not such a wholesale transfer of valuable Commonwealth property." 1n support 

of the PHMC's argument, the Bendroth affidavit provides, the following: 
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4. With regard to the contrnct refe1Ted to by [the Requester] [in the Request]: 
PHMC had signed an agreement effecti ve February 2009 with ... 'TGN' , now 
known as Ancestry. According to the contract, TGN would have access to and be 
permitted to copy PHMC"s microfilm records including. census, tax, pension. birth. 
deatb, and marriage records. In exchange for scanning those records, PHMC would 
receive a digital copy of those records. 

5. In 20 16, it became clear to the Archives and the PHMC leadership that the 
volume of data created by TGN through the scanning and indexing process would 
be immense. Tn 2016, the volume of lhe data received by PHMC from TGN was 
near 45 Terabytes of data which would c-0st between $297,000 and $321.000 to 
maintain per year. 

6. Because of the immense cost, PHMC signed a new agreement with TGN to 
maintain data on theix servers. Lo excbaoge. the stall~ patJ"ons, and researchers io 
the State Archives may access this data for free. and TGN's customers continue to 
access it for n fee. 

7. Since 2016, that volume of data and tl1e cost of its maintenance bas only grown. 

lo response to the OOR"s request. for clarificat ion, the PHMC expla ins that an individual 

is not required to be physicaUy present in the Stale Arch.ives building in order to access the records 

at issue. The PHMC further explain . "Pennsylvania residents can access all of the Pennsylvania 

records housed on the Ancestry website free of charge at any time, from any computer, by going 

to the Pennsylvania State Archives Ancestry page (bttp :/1\\ ww,phmc.pa.gov/ArchivcS/Rescarch~ 

Online/Pages/Ancestry-PA.aspx)" and enter a zip code. v\/hich, once ii is verified by the system. 

the individual is taken to the Ancestry si.te aod given a free account to access Pennsylvania records. 

Jn addition, "[a]ll users. including non-Pennsylvanians, may access the entire Ancestry website 

(including the Pelmsylvania records) free of charge in the State Archives Reading Room during 

the Archives · nom1al business hours.'' 

The Requester argues that, a lthough the requested records are ·'maintained" by 

TGN/ Ancestry, the PHMC is still the legal custodian of the records/data. The Requester fwiber 

argues that the PHMC is not pennitted to contract away its obligations under the RTKL and. also, 
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notes that that he is not a Pennsylvania resident and to access the records through Ancestry.com 

requires a paid subscription. The Requester asserts that, even if he were to subscribe to 

Ancestry.com, if he were to download every single responsive records, it ·would likely. be a 

violation of Ancestry's .user terms and conditions. 

·under.the RTKL, two groups ofrecords are accessible to requesters: records in an agency's 

actual or constructive possession reached directly under Section- 901 ·of the RTKL, and records in 

the possession of third parties that are indirectly accessible through Section 506( d) of the RTKL. 

65 P:s. § 67.506(d); see also Dental Benefit Providers,Jnc. ~, Eiseman, 86A.3d 932, 938-39 (Pa. 

Commw. Ct. 2014), aff'd 124 A.3d 1214. Section 506(d)(l) of the RTKL states that: 

A public record that is not in the possession of an agency but is in the possession 
· of a party with whom the agency has contracted to perform a governmental function 
on behalf of the agency, and which directly relates to the governmental function 
and is not exempt .under this action, shall be considered a public _record of the 
agency for purposes of this act. 

65 P.S. § 67.506(d)(l). In Allegheny County Dep't of Admin. Servs. v. A Second Chance, Inc., the 

Commonwealth Court explained that records "in the possession of a party with whom .an agency 

has contracted to perform a governmental function on behalf of the agency" are presumptively 

public records ·subject to public access, "so lo.ng as !\le record (a) directly relates to the 

governmental function and(b) is not exempt under the RTKL." 13 A.3d 1025, 1039'(Pa. Commw. 

Ct. 2011); see also 65 P.S. § 67.305(a). "[T]o satisfy the 'directly relates' prong, the records-must 

relate to the performance of the governmental function." Eiseman, 86 A.3d at 940. This must 

include the "delegation of some substantial facet of the agency's role and responsibilities, as 

opposed to entry into routine service agreementswith independent contractors." Wintermantel, 45 

A.3d at 1043. In determining whether records directly relate to a third party's performance of its 

governmental function, the Commonwealth Court has consistently looked to whether the records 
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J_ 

are relevant to the _third party's performance of its governmental. function. See Buehl v. Office of 

Open Records, 6A.3d 27 (Pa. Commw. Ct. _201 O); Giu-rintano v. Pa. Dep 't of Gen. Servs., 20 A.3d 

613,615 (Pa. Commw. Ct.2011). 

The Bendroth affidavit establishes that the PHMC entered an agreement with 

TGN/ Ancestry to perform scanning and indexing services for records preserved in its archives and; 

then, the electronic files would be provided to the PHMC. The Bendtoth affidavit also establishes 

· · that the PHMC -_subsequently decided to have TGN/Ancestry inaintail) the resulting electronic 

records, instead of taking possession of them. The Bendroth further establishes that the PHMC 

''signed .a new agreement with TGN to maintain data on their servers. In exchange, the staff, 

patrons, and researchers in the .State Archives may access this data for free, and TGN's customers 

-continue to access it for a fee." 

The 2008 License Agreement ("Agreem~nt;') refereiic~ in th~ Request, which was :also 

attached to the appeal, states, in pertinent parl, " .... PHMC owns _or has the rights to historical 

records, including the records covered in Appendix A (the 'records_'), as may be supplemented · _ 

_ from time to time by mutual agreement. ... " In addition, the Agreement states, "[t]he term 

_ 'Records' shall meaii those PHMC Collections- ·as. described in Appendix A" and "[t]he. term 

'Licensed Materials' shall mean those digital images and indexes that TGN creates as a result of 

digitizing and indexing the records." Further, Sections 2.2 and 2.4 of the Agreement provide, in 

pertinent part, the following: 

, 

2.2 By TGN. TGN grants PHMC a non-exclusive, non"transferable right and 
license to use the Licensed Materials/or the benefit of its patrons .. ... The Licensed 
Materials may not be distributed or resold by PHMC to a company or institution 
for any purpose, and is solely for the use individual patrons .... 

2.4 The PHMC reserves all rights pertaining to the use of the original records, 
as described in Appendix A, provided to TGN. (Emphasis added). 
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Finally, although PHMC states in the third supplemental position statement that it does not _possess 

the requested metadata, the PHMC also states, "Ancestry is contracted with the State Archives to 

s~an those vital· records that are preserved in the State Archives so that more easily accessible · 

electronic records may be made available to the public." (Emphasis.added). 

A third party performs a governmental function o_n behalf of an agency where it performs 

"a function generally performed by that agency and is not ancillary to the agency's functions" 

Eiseman, 86 A.3d at 939 (citing SWB Yankees L.L.C. v. Wintermantel, 45 A.3d 1027, 1044 (Pa. 

2012)). This must include the "delegation of some substantial facet of the agency's role and 

responsibilities, as opposed to entry into routine service agreements with independent contractors." 

Wintermantel, 45 A.3d at 1043. The governmental function of maintaining the State Archives 

records of the Commonwealth rests with the PHMC. Based on ·a review. of the evidence and the 

record as a whole, we find that TON/Ancestry has been contracted to perform the PHMC's 

governmental function under its statutory mandate to "[p ]reserve public records, historical 

documents and objects ofhistoricalinterest, possession and control of which have been transferred 

to the commission .... " 37 Pa.C.S. § 301(2). Accordingly, the requested records are accessible 

pursuant to Section 506(d)(l) of the RTKL, 65 P.S. § 67.506(d)(l), by obtaining them from the 

contractor providing the governmental function, TON/Ancestry. 

Regarding the requested metadata, the PHMC explains that the "metadata is not available 

to the public via the Ancestry portal.'.' The PHMC argues that, nevertheless, the metadata would 

not ·be accessible under RTKL because "the metadata of each scanned. record is a record in 

possession of a private party" and such records are records in the possession of a private party and, 

therefore, exempt under Section 506(d)(2) of the RTKL. 65 P.S. § 67;506(d)(2). As set forth 

above, Section 506( d) provides: 
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A public record that is not in the possession of an agency but is in the possession 
of a party with whom the agency has contracted to perform a governmental function 
on behaff of the agency, and which directly relates lo the governmental function 
and is not exempt under this action, shalJ be considered a public record of the 
agency for purposes of this act. 

65 P.S. § 67.506(d)(l ). However. Section 506, further provides, ·'[n]othing in this act slrnll be 

construed to require access to any other record of the party in possession of the public record.'. 65 

P.S. § 67.506(d)(2). The PHMC asserts that Ancestry created the scanned records and the 

associated metadata and, "assuming for the sake of argument that the scanned images of archival 

records'' are public under Section 506(d)( I). lhe ·'metadala that Ancestry created when making the 

scan wou Id l be] a record possessed by a contractor according co l 506)( d)(2)." 

The issue to be detennined with respect to the requested metadata is whether the metadata 

crealed when Ancestry perfonned the document scanning/digitizing pursuant to contract with the 

PHMC, is dfrectly related lo the government function performed by Ancestry under the contract, 

as set forth in our analysis of the records defined in the contract. See Eiseman, 86 A.3d at 939. 

The PHMC website provides a link to Lhe "State Records Management Manual (M2 l 0. 7)" and the 

Manual Glossary defines ''Mctadata" as, .. ld]ata about data. Metadata describes how. when and by 

whom a particular set of data was co llected. and how the data is formatted ."6 The contract with 

TGN/Ance try tates, ''[L}he term ' Licensed Materials' shall mean those digi tal images and indexes 

that TGN creates as a result of digitizing and indexing the records:· Purthermore. the PHMC 

publishes .. Records Management Technical Leaflets'' on its website including, a leaOet that is 

titled, "What Metadata Should 1 Collect."7 The Leafl et, also identified as Archives Advice 

Number 04, states, in part. the fo llowing: 

c See https://" ww.phmc.pa.go / Archi ve.4 Records-Manageme.nt/Pages/Policies-l aws.aspx: 
hup,. twww.oa pa.go\. Policie..JOocumait m210 7.pdl (last accessed January 13, 2023). 
~ See https:1/\\W\~ .phmc.pa.gov/ Arch1vcs1RecorJ~-ManagementJ Documt.-nl ·1().1 Mc:iadala'~ .. 20and'~ u20Scanning.pdf 
(last ncce sed January 13. 2023). 
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Metadata is descriptive data that helps you quickly retrieve a scan when you need 
it. T11e process of collecting metadata is often called Indexing; 

How you index your scanned documents will determine how easily you are able to 
search for and find them later. Indexing makes use of metadata, a set of data that 
describes or gives information about other data. The metadata you collect depends 
on the type of document you scanned and the ways you want to be able to retrieve 
it. For example, you might collect the following metadata·for a birth record:. name 
of newborn, date of birth, names of parents, and such. 

You, or your scanning vendor, can collect as many different types of metadata as 
you would like, though the more metadata you collect, the more labor-intensive 
indexing you'll be doing. (Emphasis added). 8 

Further, the license agreement executed between TGN/ Ancestry, in 2008, states, in part: 

I. Records Access 

I.I By PHMC. PHMC shall: a) deliver to TGN a copy of the 
Records on microfilm, and b) provide TGN with copies of digital 
records, as specified in Appendix A. 

1.2 By TGN. TGN agrees to.digitize and create a basic index of the 
Records, and, prior to or simultaneously to posting such records on 
the TGN Network, provide PHMC with a digital copy of the images 
and indexes, in a digital format approved by PHMC, subject to the· 
use restrictions stated below .... 

In Allegheny County Dep't of Admin. Servs. v. Parsons, a requester sought information 

from a third-party contractor about its employees; specifically, names, dates of birth, and hire 

dates. 61 A.3d 336, 342 (Pa. Commw. Ct. 2013). The Commonwealth Court found that these 

records did not directly relate to the third party's governmental function, noting that the contract 

did not require the third party to provide the requested information to the agency and-that the 

requested information was not essential to the performance of the contract. The Commonwealth 

Court held: 

·' Id. 

After careful consideration, we reach the same conclusion as the trial court: "[t]he 
'directly relates' test, as applied ·to cases such as the instant case, focuses on what 
.services are performed and how they are performed, not who performs them." ... 
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The information requested does not concern accountability or fitness and is not 
directly related, or even relevant to [the third party's] performance of a 
go_vemrnental function. · · 

Id. at 34 7. In determining whether records directiy relate to ·a third party's governmental function, 

. the Commonwealth Court has consistently looked to. whether the records are relevant to the third 

party's performance of its governmental function. CJ Buehl, 6 A.3d 27 (Pa. Commw. Ct. 2010) 

("[W]hat [ a third-party contractor] paid for the items is beyond the parameters of its contract with 

the Department -- · it does not directly relate to· performing ot canying out this governmental 

function"). 

The evidence presented by the PHMC demonstrates that the -original agreement between 

TGN/ Ancestry contemplated that the digitized records would be returned to the PHMC, in order 

for the agency to continue canying out its statutory: duties. Nothing in the evidence or the contract 

establishes that possession or ownership of the records p1"Qvided to TGN/ Ancestry to .be scanned, 

digitized and index would be transferred away from PHMC. The services provided by 

TGN/Ancestry include 'indexing and the indexes would be provided to the PHMC, when the 

services were complete. The internal policy and/or fmancial decision by the PHMC to have 

TGN/ Ancestry continue to maintain th_e digitized records and the metadata that resulted from the 

digitization does not change the fact that the services provided directly related to the governmental· 

function of "[p ]reserve public records, historical documents_ and objects of historical interest, 

possession and control of which have been transferred to the commission .... " 37 Pa.C.S. § 301(2). 

Based on the services contemplated in the contract, which included indexing, and the guidance 

published on the PHMC's website, it is a reasonable conclusion thatthe metadata created from the' 

scanning/digitizing services provision of the service by TGN/ Ancestry and, now, the data 

maintenance services, directly relate to the PHMC'-s governmental functions. Accordingly, we 
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determine that the requested metadata does no t consist of a private record in the possession of a 

party in possession of a public record under Section 506(d)(2). 

4. The Request is not satisfied by accessing the Ancestry.com website 

The PHMC explains . .. Pennsylvan ia residents can access a ll of the Pennsylvania records 

housed on the Ancestry website free of charge at any time, from any computer, by go ing to the 

Pennsyl ania State Archives Ancestry page (http:/,www.phmc.pa.go tAr-chivcs/Rcsean.:h

Onl inc/Pages/ A nccstry-P A.aspx ) ... : ' Section 704 of the RTKL provides that an agency may make 

its records available through any publicly accessible electronic means:' 65 P.S. § 67.704(a), and 

that ··an agency may rnspond to a request by notifying U1e requester that the record is available 

through publicly accessible electronic means or that the agency wi ll provide access to inspect the 

record electronically.'' 65 P.S. § 67.704(b)(l). However. here. there is no dispute that tbe 

Reque ter is not a Pennsylvania resident and when a non-Pennsylvania zip code is entered on the 

PHMC·s websjle the fol lowing statement appea rs, .. This is not a Pennsylvania zip code. 

Pennsylvania State Archives records al Ancestry.com are only available to Pennsylvania 

residents:·9 Therefore, the Requester would not be able access the records by way of the Ancestry 

Pem1sylvan i.a page free of charge. While free access is available to non-Pennsylvanians in person 

at the State Archives building, the Request seeks electronic copies of the records, not inspection 

of them. In addition, the PHMC has clarified that the metadata associated wi th the records js not 

available to the public ia the Ancestry website. 

5. The PHMC bas not demonstrated that it is not required to download the requested 
data 

The Requester asserts that the PHMC should be able lo respond to U1e Request by having 

TON/ Ancestry electronjcaUy transfer tbe records in some manner such as, by downloading U1em 

9 http!>://www.phmc.oa.go, / Arcltivci.1Rc:scnrch-Onlinl·/Pages/ J\ncestor·PA .a.,n'.\ (last acce.<;l ed December 15, 2022). 
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to hard drives that can be provided to the Requester upon the payment of any necessru-y fees under 

Section J 307 of the RTK.L.10 Relying on section 2.2 o[ the agreement, the PHMC argues that 

providing the Requester with a download or t11e scanned images and the metadata would violate 

the contract with TGN/Aocestry. The section 2.2 language quoted by the PHMC states, ·' .. . [t]he 

Licensed Materials may not be distributed or resold by PHMC to a compru1y or ins1iturion for any 

purpose and is solely for the use indjviduaJ patTons .. .. " The PHMC argues that ' 'if [it] were lo 

disu·ibute these records to the Requester, Ancestry would be within its contractual rights to claim 

a breach of its license and withdraw the infrastructure that pro ides these records to the public free 

of charge. As such, PHMC cannot violate its contractual obligation to Ancestry and imperil the 

relationship through which it vastly expanded the public's access to vital records:·11 Based on a 

plain reading of sectfon 2.2, it is u11clear how t.he Requester is a ··company or institution'· and not 

a patron of the PHMC. such that I.be distribution of the records would violate the agreement with 

TON/ Ancestl-y. 

111 addition. regru·ding 1J1e fee. for downloading the records. the PH MC argues that the "cost 

of the transfer ilseU- is 1101 the cosr of rhe rota/ (R]equest under tbe RTKL. lnstead. under !he 

RTKL !he cost to be reckoned would be the market value of the requested extensive dataset.'· 

(Emphasis in original). The PHMC asserts that the --relevant estimate tha1 PHMC and ncestry 

would have to be instrucied by OOR to prepare would be an estimate of the market value of the 

1n The Requester tales, regarding tbe 45 terabytes of infonnation the PUMC indfoalcs compd es the records, tbat 
.. [t)hree hard drives on Amazon can lit the entirety of the data, at a cost of Jes · than $600 {presumably to be paid by 
the requestcr).ll Assuming the data was being transferred from and to I standard USB 3.0 hard dri ves, at standard 
USB 3.0 ·pecds.. the entire ITansfer would take less than 5 day .II At the technology·s upper bound transfer rale, the 
Iran fer would take less than a 2 single day." TI1e Requester cites the following internet saurces for the ~ sertions: 
hllp:.://smijc,arpuzon.cl,ml<ll}/B08KTRK.B6S1rl!f'=t\\ i!\ler B0BGM428M4'! cncodrng=U'I I·8&1h= I : 
h!ms:11ww\\ .macworld.com!articlei221042!how-fost-i!--usb-J-0-r~ llv.htmJ. 
11 We note that the PBMC submitted a copy of tlle notice provided to TGN/Ancesu-y of the pending appeal lhat 
included infonnation on how 10 tile a request to participate as a direct interested party in thi appeal. However, the 
OOR did not receive a request to participate from TGN/Ance try. 
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[R]equest and not the cost of its download or transfer in and of itself." Section 1307(b )(4)(i) of 

the RTKL provides that fees for copying "complex and extensive data sets, including ·geographic . 

information systems or integrated property assessment lists .. '. may be based on the reasonable 

market value of the.same or closely related data sets." 65 P.S. § 67.1307(b)(4)(i). 

In Noto and Zillow Group v. Luzerne Cnty., the ·ooR considered the sole issue of"whether 

the County was permitted to levy a fee of $8,400 for the requested property records," there were 

comprised of an electronic copy of the 2021 Tax Assessment Files for all parcels in Luzerne 

County, under Section 1307(b)(4)(ii). OORDkt. AP 2021-1359, 2021 PA O.O.R.D. LEXIS 1561, 

*5. In Noto, the County submitted the attestation of the Director of Assessment in support .of its 

position that the fee assessed to process and respond to the request, who attested to the details of 

the amount of responsive data· and expenses incurred in maintaining the data per parcel. The 

County's evidence also included Director· of Assessment's attestation regarding the charges 

imposed by other counties for similar records. Noto at *6-7. The OOR considered the requester's 

attestation disputing the County's evidence and concluded that, based on the evidence as a whole, 

the fee being assessed by Luzerne County constituted a reasonable fair market value of the dataset 

under Section 1307(b)(4)(ii). Id. at *9; see also Ingalls v. Westmoreland Cnty., OOR Dkt. AP 

2017-2222, 2018 PA O.O.RD. LEXIS 193 (concluding that geographic and assessment records 

of land parcels .are extensive datasets and the county proved that the fee assessed fell within in the 

reasonable market range). 

In this matter, unlike Noto, the PHMC has not submitted any such supporting evidence to 

establish that the responsive records are a "complex and extensive dataset" and what the reasonable 

fair market value would be for producing the dataset. Instead, the PHMC relies on the position 

statement submitted by counsel. As stated above, unswom statements are not competent evidence 
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lo sustain the agency's burden of proof. Van Osdol, 40 A.3d 209; Juzang , July Term 2010. No. 

2048 (Phila. Com. PL June 28, 20J I); see also Highmark Inc. v. Voltz. 163 A.3d 485,491 (Pa. 

Commw. Ct. 20 17) (en bane) (stating tJ1at ·'i t is not incumbent upon OOR to request additional 

evidence wbeo developing the record. Rather, it is the parties' burden to submit sufficient evidence 

to establish material facts:') . Accord ingly. Lhe Pf:IMC has not proven that it is unable to provide 

the responsive records by downloading the electronic files from TON/Ancestry. 

CONCLUSJON 

For the foregoing reasons, the appeal is granted, and the PHMC is required Lo provide all 

responsive records within thirty days. This Final Determination is binding on all parties. WiU1in 

thirty days of the maHiog date of this Final Detennination, any party may appeal to the 

Commonwealth Court. 65 P.S. § 67.130 1 (a). All partie must be served with notice of the appeal. 

The OOR also shall be served notice and have an opportunity to respond as per Section l303 of 

the RTKL. 65 P.S. § 67. I 303. However. as lhe quasi-judicial t:ribunal adjudicating this matter, 

the OOR is not a proper party to auy appeal and should not be named as a party. 12 This Final 

Detem1ination shall be placed on tbe OOR website at: http://openrecords.po.gov. 

FINAL DET.ERMJNATION ISSUED AND MALLED: January 26 2023 

Isl Kelly C. lsenberg 

SENIOR APPEALS OFFICER 
KELLY C. ISENBERG 

Sent via E-file Ponal ro: Alec Ferreni; Gerard Leone, Esq. ; Cynthia Bendro th 

Ii Padgelf " · Po. State Police, 73 A.3d 644, M8 n.5 (Pa. Commw. Ct. 2013 ). 
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