OFFICE OF OPEN RECORDS

f' pennsylvania

May 23, 2023

FILED VIA PACFILE

Michael Krimmel, Esqg.

Prothonotary

Commonwealth Court of Pennsylvania
Pennsylvania Judicial Center

601 Commonwealth Avenue, Suite 2100
Harrisburg, PA 17106-2575

RE: Submission of Record in:
Pennsylvania Historical and Museum Commission v. Alec Ferretti,
No. 190 CD 2023

Dear Mr. Krimmel:

We hereby submit the record in the above-referenced matter. Section 1303 of the Right-to-Know
Law, 65P.S. 88 67.101, et seq., (“RTKL”), defines the Record on Appeal as “the record before a court
shall consist of the request, the agency’s response, the appeal filed under section 1101, the hearing
transcript, if any, and the final written determination of the appeals officer.” Pursuant to Department
of Transportation v. Office of Open Records, 7 A.3d 329 (Pa. Commw. Ct. 2010), this record includes
all “evidence and documents admitted into evidence by the appeals officer pursuant to Section
1102(a)(2).” The record in this matter consists of the following:

Office of Open Records Docket No. AP 2022-2106:

1. The appeal filed by Alec Ferretti (“Requester”) to the Office of Open Records (“OOR”),
received September 9, 2022.

2. Official Notice of Appeal (“Appeal”) dated September 13, 2022, sent to both parties by the
OOR, advising them of the docket number and identifying the appeals officer for the
matter.

3. Pennsylvania Historical and Museum Commission (“PHMC”) submission received
September 30, 2022.
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4. OOR correspondence dated October 25, 2022, regarding appeal reassignment.
5. Requester submission dated October 25, 2022.
6. OOR correspondence dated October 26, 2022, acknowledging receipt of the

Requester submission and directing the parties to make further submissions via the
OOR E-File Portal.

7. OOR correspondence dated October 28, 2022, establishing submission deadlines
and final determination issuance date.

8. OOR correspondence dated November 8, 2022, establishing revised submission
deadlines and final determination issuance date.

9. PHMC Entry of Appearance received November 14, 2022.
10. PHMC submission dated November 14, 2022.

11. OOR correspondence dated November 23, 2022, seeking additional time to issue
the final determination.

12. OOR correspondence dated November 29, 2022, seeking additional information
from PHMC and seeking a final determination extension agreement from the
Requester.

13. PHMC submission dated December 6, 2022.
14. Requester submission dated December 8, 2022.

15. OOR correspondence dated December 16, 2022, asking PHMC if they had provided
notice to a potential direct interest participant, TGN/Ancestry (*Ancestry”) and
seeking Requester agreement to final determination extension.

16. Email chain dated December 20, 2022, wherein PHMC’s forward their appeal
notice to Ancestry and the OOR responds to PHMC’s questions regarding
redactions in OOR E-File Portal submissions.

17. Email chain dated December 20, 2022, between Ancestry and the OOR regarding
participation in the appeal.

18. OOR correspondence dated January 12, 2023, seeking additional time to issue the
final determination.
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19. Requester correspondence received January 12, 2023, granting the OOR the
requested extension.

20. Final Determination dated January 26, 2023, issued by the OOR.

The OOR has discretion to hold a hearing on appeals filed but chose not to do so in this
matter. Therefore, there is no transcript to transmit. Certification of the record in this case
is attached to this letter. Please feel free to contact us for any reason in connection with
this matter.

Sincerely,
Kyle Applegate

Chief Counsel
Attachments

cc: Terry L. Mutchler, Esg. (for Requester)
Gerard A. Leone, Esg. (PHMC)



Commonwealth of Pennsylvania

Agency Docket Number: AP 2022-2106
Appellate Court Docket Number: 190 CD 2023

I, Elizabeth Wagenseller, certify that the accompanying electronically transmitted materials are true
and correct copies of all materials filed in the Office of Open Records and constitute the record for :

Pennsylvania Historical and
Museum Commission,
Petitioner
V.

Alec Ferretti
(Office of Open Records),
Respondent

/sl Elizabeth Wagenseller 05/23/2023

Executive Director

Volumes:
Agency Record (2)
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA HISTORICAL

and MUSEUM COMMISSION
Petitioner, :

: 190 CD 2023

V. :

ALEC FERRETTI
Respondent.

CERTIFIED RECORD

Kyle Applegate

Chief Counsel

Commonwealth of Pennsylvania
Office of Open Records

333 Market Street 16" Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343

Email: Kyapplegat@pa.gov

May 23, 2023
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA HISTORICAL
and MUSEUM COMMISSION
Petitioner,
190 CD 2023
V.

ALEC FERRETTI
Respondent.

CERTIFICATE OF SERVICE

I hereby certify that | have served a true and correct copy of the Certified Record
upon the following by PACFile and by email at the email listed below:

Terry L. Mutchler, Esqg. Gerard A. Leone, Esq.
Evan Kramer, Esq. Assistant Counsel
Obermayer, Rebmann, Maxwell Pennsylvania Historical and
& Hippel LLP Museum Commission

1500 Market Street, Suite 3400 401 North Street
Philadelphia, PA 19102 Harrisburg, PA 17120
terry.mutchler@obermayer.com geleone@pa.gov

gvan.kramer@obermayer.com

Foreetfu

Faith Henry, Administrative Officer
Office of Open Records

333 Market Street 16" floor
Harrisburg, PA 17101-2234

Phone: (717) 346-9903

Fax: (717) 425-5343

Email: fahenry@pa.gov

Dated: May 23, 2023
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA HISTORICAL
and MUSEUM COMMISSION

Petitioner,
190 CD 2023
V.
ALEC FERRETTI
Respondent.
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9.

RECORD

Alec Ferretti v. Pennsylvania Historical & Museum Commission,
OOR Dkt. AP 2022-2106

The appeal filed by Alec Ferretti (“Requester”) to the Office of Open Records
(“OOR™), received September 9, 2022.

Official Notice of Appeal (“Appeal”) dated September 13, 2022, sent to both parties
by the OOR, advising them of the docket number and identifying the appeals officer
for the matter.

Pennsylvania Historical and Museum Commission (“PHMC”) submission received
September 30, 2022.

OOR correspondence dated October 25, 2022, regarding appeal reassignment.
Requester submission dated October 25, 2022.

OOR correspondence dated October 26, 2022, acknowledging receipt of the
Requester submission and directing the parties to make further submissions via the

OOR E-File Portal.

OOR correspondence dated October 28, 2022, establishing submission deadlines
and final determination issuance date.

OOR correspondence dated November 8, 2022, establishing revised submission
deadlines and final determination issuance date.

PHMC Entry of Appearance received November 14, 2022.

10. PHMC submission dated November 14, 2022.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

OOR correspondence dated November 23, 2022, seeking additional time to issue
the final determination.

OOR correspondence dated November 29, 2022, seeking additional information
from PHMC and seeking a final determination extension agreement from the
Requester.

PHMC submission dated December 6, 2022.

Requester submission dated December 8, 2022.

OOR correspondence dated December 16, 2022, asking PHMC if they had provided
notice to a potential direct interest participant, TGN/Ancestry (“Ancestry”) and
seeking Requester agreement to final determination extension.

Email chain dated December 20, 2022, wherein PHMC’s forward their appeal
notice to Ancestry and the OOR responds to PHMC’s questions regarding

redactions in OOR E-File Portal submissions.

Email chain dated December 20, 2022, between Ancestry and the OOR regarding
participation in the appeal.

OOR correspondence dated January 12, 2023, seeking additional time to issue the
final determination.

Requester correspondence received January 12, 2023, granting the OOR the
requested extension.

Final Determination dated January 26, 2023, issued by the OOR.
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MSC 17173
License Agreement

This License Agreement ("AGREEMENT") is entered into as of the date last signhed below, between The
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah ("TGN®), and the
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of
Pennsylvania ("Commonweaith"), located in Harrisburg, Pennsylvania (“PHMC").

WHEREAS, TGN operates multiple genealogy and family history related Web properties, including
Ancestry.com, that provide family-oriented services, genealogy research and access to other related
services (the "TGN Network™).

WHEREAS, PHMC owns or has rights to historical records, including the records covered in Appendix A
(the “Records”), as may be supplemented from fime to time by mutual agreement; and

WHEREAS, TGN desires to access the Records for the purpose of digitization, index creation and
distribution. The resulfing digital images and indexes created by TGN from the Records are referred to as

the “Licensed Materials.”

THEREFORE, the parties, intending to be legally bound, agree to the following:

Definitions:

Records. The term “Records” shall mean those PHMC Collections as described in Appendix A.

Licensed Materials. The term “Licensed Materials” shall mean those dlgltal images and indexes that TGN
creates asa result of digitizing and indexing the records.

1. Records Access.

11,

1.2

By PHMC. PHMC shall: a) deliver to TGN a copy of the Records on microfilm, and b)
provide TGN with coples. of digital records, as specified in Appendix A.

By TGN. TGN agrees to digitize and create a basic index of the Records, and, prior fo

or simultaneously to posting such records to the TGN Network, provide PHMC with a
digital copy of the images and indexes, in a digital format approved by PHMC, subject to -
the use restrictions stated below. TGN agrees to provide free access for up to 20
simultaneous users to Ancestry.com, including the Licensed Materials, on location at the
state archive. TGN agrees to provide the PHMC logo and sourcing credit and quarterly
usage reports on web pages containing the Licensed Materials. TGN warrants that the
digitized and indexed images provided to PHMC will be free from defect and that if
defective, it will repair or replace the digitized and indexed images at its own expense.

2. Grant of Licenses,

21,

By PHMC. PHMC grants to TGN the right and license to digitize, index, copy, publish,
republish, market, distribute, and sell the Licensed Materials anywhere in the world
within any media, including but not limited to printed and Electronic Products.
“Electronic Product” shall mean the publication and/or distribution of the Licensed
Materials in any and all electronic media, now known or developed in the future,
including but not limited to floppy disk, CD-ROM, DVD, hand held devices, Intetnet (or
any other method of on-line publication or distribution). For each collection, this right
and license will be held exclusively by TGN for a period of three years (the "Exclusive
Period™) beginning the date on which TGN posts the Licensed Materlals online, except
as specified in the Appendixes.
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3.

4.

5.

2.2,

2.3.

2.4,

By TGN. TGN grants PHMC a non-exclusive, non-transferable right and license to use
the Licensed Materials for the benefit of its patrons. (Licensed Materials provided to
PHMC may be used for internal purposes at any time during or after the Exclusive
Period.) PHMC may not post the Licensed Materials on its website for a period of three
years from the date when the Licensed Materials were posted online by TGN. The
Licensed Materials may not be distributed or resold by PHMC to any company or
institution for any purpose, and is solely for the use of individual patrons Following the
three-year exclusive period, PHMC can post the Licensed Materials on its website for
use by the general public. In the event that PHMC chooses to post the Licensed
Materials online following the Exclusive Period, TGN is no longer obligated to provide
free access to the Licensed Materials on-site, at the state archive.

While either party may use third parties to assist in the development and production of
the Electronic Product, the license granted to PHMC does not allow partnering, or co-
publishing relationships by PHMC, whereby any third party becomes a publisher of the
Licensed Materials in an Electronic Product, or shares in the profit from the publicatien
of the Licensed Materials in an Electronic Product.

The PHMC reserves all rights pe’rtaining to use of the original records, as described in
Appendix A, provided to TGN. -

Representations. Each party represents and warrants that it has the right to enter into this
AGREEMENT and that by doing so it shall not violate or infringe the rights of any third party.

Backaround Checks.

4.1.

4.2,

4.3..

TGN must, at its expense, arrange for a background check for each of its employees, as

well as for the employees of its subcontractors, who will have access to Commonwesalth
facilities. Background checks are to be conducted via the Request for Criminal Record
Check form and procedure found at hifo:Avww.psp.stafe. pa. us/psplib/psp/sp4-164.pdf.
The background check must be conducted prior to initial access by an IT employee and
annually thereafter.

Before the Commonwealth will permit a contract employee access to Commonweaith
facilities, TGN must provide written confirmation to the office designated by the agency
that the background check has been conducted. If, at any time, it is discovered that an
contract employee has a criminal record that includes a felony or misdemeanor involving
terroristic threats, violence, use of a lethal weapon, or breach of trustfiduciary
responsibility; or which raises concerns about building, system, or personal security, or
is otherwise job-refated, TGN shall not assign that employee to any Commonwealth
facilities, shall remove any access privileges already given to the employee, and shall
not permit that employee remote access fo Commonwealth facilities or systems, unless
the agency consents, in writing, prior to the access being provided. The agency may
withhold its consent at its sole discretion. Failure of TGN to comply with the terms of
this paragraph may result in default of TGN under its Agreement with the
Commonwealth. '

The Commonwealth specifically reserves the right of the Commonwealth to conduct
background checks over and above that described herein.

Insﬁrance (applicable only if TGN employees or contractors perform work onsite at PHMC),

5.1.

TGN shall procure and maintain at its expense and require its subcontractors to procure
and maintain, as appropriate, the following types of insurance, issued by companies
acceptable to PHMC and authorized to conduct such business under the laws of the
Commonwealth of Pennsyivania. .
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5.1.1. Worker's Compensation Insurance for all of TGN's employees and those of any
subcontractor engaged in performing Services in accordance with the Worker's
Compensation Act (77 P.S.§ 101, et seqg).

5.1.2. Public liability and property damage insurancs to protect the Commonwealth of
Pennsylvania, TGN and any and all subcontractors from claims for damages for
personal injury (including bodily injury), sickness or disease, accidental death,
and damage to property, including loss of use resulting from any property
damage which may arise from its operations under this AGREEMENT, whether
such operation be by TGN, by any subcontractor, or by anyone direcily or
indirectly employed by either. The fimits of such insurance shall be in an amount
not less than $500,000 per person and $2,000,000 per occurrence, personal
injury and property damage combined. Such policies shall be occurrence rather
than claims-made policles and shall name the Commonwealth of Pennsylvania
as an additional insured. The insurance shall not contain any endorsements or
any other form designed fo limit and restrict any action by the Commonwealth as
an additional insured against the insurance coverages in regard to the work
performed for the Commonwealth.

5.2, Prior to commencing work under the AGREEMENT, TGN shall provide PHMC with a
copy of each current certificate of insurance. These certificates shall contain a provision
that coverages afforded under the policies will not be canceled or changed in such a
way to cause the coverage to fail to comply with the requirements of this Section until at
least thirty (30) days prior written notice has been given to PHMC.

5.3. TGN agrees to malntain such insurance for the life of the AGREEMENT.

6. Conflicts.

6.1.  Inthe event of a controversy or claim arising from the AGREEMENT, TGN must, within
six months after the cause-of action accrues, file a written claim with the Contracting
Officer for & determination. The claim shail state all grounds upon which TGN asserts a
controversy exists. If TGN fails to file a claim or files an untimely claim, TGN is deemed
o have waived its right to assert a claim in any forum.

6.2, The Contracting Officer shall review timely-filed claims and issue a final determinatton,
in writing, regarding the claim. The final determination'shall be issued within 120 days
of the receipt of the claim, unless extended by consent of the Confracting Officer and
TGN. The Contracting Officer shall send hisfher written determination to TGN, If the
Contracting Officer fails to issue a final determination within the 120 days (unless
extended by consent of the parties), the claim shall be deemed denied. The Contracting
Officer's determination shall be the final order of the purchasing agency.

6.3. Within fifteen (15) days of the mailing date of the determination denying a claim or within
136 days of filing a claim if, no extension is agreed to by the parties, whichever occurs
first, TGN may file a statement of claim with the Commonwealth Board of Claims.
Pending a findl judicial resolution of a controversy or claim, TGN shall proceed diligently
with the performance of the AGREEMENT in a manner consistent with the determination
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of
the AGREEMENT.

7.l Confidentiality.

7.1. TGN agrees to guard the confidentiality of the PHMC with the same diligence with which
it guards its own proprietary information. PHMC agrees to protect the confidentiality of

-

OOR Exhibit 1 Page 011



7.2,

7.3.

TGN’s confidential information with the same diligence with which it guards its own
proprietary information. In order for information to be deemed to be confidential, the
party claiming confidentiality must designate the information as “confidential” in such a
way as fo give notice to the other party. The parties agree that such confidential
information shall not be copied, in whole or in part, except when essential for authorized
use under this AGREEMENT. Each copy of such confidential information shall be
marked by the party making the copy with all confidentiality notices appearing in the
original.

The obligations stated in this Section do not apply to information:

7.21. already known to the recipient at the time of disclosure other than through the
contractual relationship;

7.2.2. independently generated by the recipient and not derived from the information
supplied by the disclosing party;

7.2.3. known or avaifable to the public, except where such knowledge or availability is
the result of unauthorized'disclosure by the recipient of the proprietary
information;

7.24. disclosed to the recipient without a similar restriction by a third party who has the
tight to make such disclosure; or .

'7.2.5.  required to be disclosed by the recipient by law, régplation, court order, or other

legal process.

There shall be no restriction with respect o the use or disclosure of any ideas, concepts,
know-how, or data processing techniques developed alone or jointly with PHMC In

" connection with services provided to PHMC under this AGREEMENT.

8. Termination.

8.1.

8.2.

8.3.

9.
a.1.

Termination for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN
written notice of a deficiency in its performance. If TGN does not correct the deficiency
to the reasonable satisfaction of PHMGC within thirty (30) days of its receipt of the notice
of deficiency, PHMC may terminate this AGREEMENT.

Termination for Cause by TGN: If, through any cause, PHMC falils to fulfill, in a timely
and proper manner, its obligations under this AGREEMENT, TGN shall give PHMC
wrilten notice of a deficiency in its performance. If PHMC does not correct the
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of
the notice of deficlency, TGN may terminate this AGREEMENT. .
Return of Materials, If this Agreement is terminated for cause by either party, PHMC
agrees to return to TGN any Licensed Materials it has received from TGN and TGN .
agrees to return fo PHMC any records, as described in Appendix A, it has received from
PHMG.

Assignability

Subject to the terms and conditions of this Section, the AGREEMENT is binding upon
the parties and their respective successors and assigns.
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9.2. TGN may not assign, in whole or in parl, the AGREEMENT or its rights, duties,
obligations, or responsibilities hereunder without the prior written consent of PHMC,
which cohsent rnay be withheld at the sole and absolute discretion of PHMC.

9.3.  Forthe purposes of the AGREEMENT, the term “assign” shall include, but shall not be
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any
ownership interest in TGN provided, however, that the term shall not apply to the sale or
other transfer of stock of a publicly traded company.

94.  Any assignment consented to by PHMC shall be evidenced by a written assignment
agreement executed by TGN and its assignee in which the assignee agrees to be legally
bound by all of the terms and conditions of the AGREEMENT and to assume the duties,
obligations, and responsibilities being assigned.

9.5. Notwithstanding the foregoing, TGN may, without the consent of PHMC, assign its rights
to payment to be received under the AGREEMNENT, provided that TGN provides
written notice of such assignment to the PHMC together with a written
acknowledgement from the assignee that any such payments are subject to all of the
terms and conditions of the AGREEMENT.

9.8. A change of name by TGN, following which the TGN federal identification number
remains unchanged, is not considered to be an assignment. TGN shall give PHMC
written notice of any such change of riame.

10. Commonwealth Held Harmless
1

.10.1. TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth
against any and all third party claims, demands and actions based upon or arising out of
any activities performed by TGN and its employees and agents under this
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim
of which it leams. Pursuant to the Commonwasaith Atlorneys Act (71 P.S. § 732-101, gt
seq.), the Office of Attorney Géneral ("OAG”) has the sole authority to represent the
Commonwealth in actions brought against the Commonwealth. The QAG may,
however, in its sole discretion and under such terms as it deems appropriate, delegate
Its right of defense. If OAG delegates the defense to TGN, the Commonwealth will
cooperate with all reasonable requests of TGN made in the defense of such suits.

10.2. Notwithstanding the above, neither party shall enter into any settlement without the other
parly’s written consent, which shall not be unreasonably withheld. The Commonwealth
may, in its sole discretion, allow TGN to control the defense and any related settlement
negotiations. ’

11. Independent Capacity of TGN

11.1.  The parties to this AGREEMENT agree that the services performed by TGN under the
terms of this AGREEMENT are performed as an independent contractor. The services
performed by TGN are performed neither as an employee of the Commonwealth of
Pennsylvania nor as a partnership or joint venture between the PHMC and TGN.

11.2, Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no
control over the manner in which the contractual services are performed by TGN, or any
subcontractor. Any job specifications or standards of work attached to or incorporated
into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT
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12,

13.

14,

shall not be construed as PHMC's direction or control over the manner of the
performance of services provided by TGN,

Notices. Notices provided under this AGREEMENT will be effective If delivered to the then current
principal business address of the other party. The current addresses are.

if to TGN: 360 West 4800 North Provo, Utah, 84604 Atin: Al Viera, with a copy to General
Counsel at the same address TGN’s telephone: 801-705-7000. TGN's fax: 801-705-7001.

if to PHMC: 300 North Street, Harrisburg, PA 17120-0090 Aftn: Barbara Franco,
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class mail, express courier or confirmed facsimile.

Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any conflict of
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the jurisdiction
of any court of the Commonwealth of Pennsylvanla and any federal courts in Pennsylvania,
waiving any claim or defense that such forum is not convenient or proper. TGN agrees that any
such court shall have in personam jurisdiction over it, and consents to service of process in any
manner authorized by Pennsylvania law.

Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor
Integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, -and Provisions
Regarding the Americans with Disabilities Act are hereto attached and incorporated as Exhibits
"A", "B", "C", "D" and "E", respectively. TGN shall be known as "Contractor" for purposes of
these provisions

OOR Exhibit 1 Page 014



The signatures of the parties below indicate their respective acknowledgment of the ferms ouflined in this

AGREEMENT.

The Generations Network, Inc.

vy

Signed: OZJL

Name; QMY L ‘Lb
tite: VP Gt
pate: Mo 1¥ 2065

APPROVED AS TO FORM-AND LEGALITY

b A, @% oo

Complrollerd Date

Pennsylvania Historlcal and Museum Commission

Signed: m
I

Name: Barbara A, Franco

Title: . Executive birector

Date: 1 'BI 'S-{ 03

Office of the Aftorney General

OOR Exhibit 1 Page 015



Appendix A

Collections considered the Recards for purposes of this AGREEMENT:

Approx. # Years .
Project Name ofImages | Covered | Format Exclusivity
Septennial Census | 11000 | 1775-1863 | Microfilm | 3 Years
Oyer and Terminer 4800 | 1757-1786 | Microfilm | 3 Years
Warrant Applications 90000 | 1734-1252 | Microfilm | 3 Years
Tax and Exoneration 31000 | 1761-1801 | Microfiim | 3 Years
Warrants 150,000 | 1882- Microfilm | 3 Years
Spanish-American Veterans'
Compensation 73,000 1934 | Microfilm | 3 Years :
‘War of 1812 Pension Files 21,600 | 1866-1896 | Microfilm | 3 Years
|_Civil War Border Claims ' 43000 | 1871-1878 | Microfilm | 3 Years
Supreme Court Naturalization Papers - 40000 | 1794-1868 | Microfilm | 3 Years
'WPA Church Archives 123,000 | 1937-1940 | Microfim | 3 Years
Records of Marriages RG14 - 1500 | 1885-1889 | Microfilm | 3 Years
Births, Deaths Marriages RG26 5500 | 1852-1854 : Microfilm | 3 Years
Pennsylvania Veterahs' Burial Cards 750,000 | 1929-1990 | Digital None
8
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Exhibit A
NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE

During the term of the‘Contract, the Contractor agrees as follows:

a, In the hiring of any employees for the manufacture of supplies, performance of work, or any other
activity required under the Contract or any subcontract, the Contractor, subcontractor or any person
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color
discriminate against any citizen of this Commonwealth who is qualified and available to perform the
work to which the employment relates.

b. Nelther the Contractor nor any subcontractor nor any person on their behalf shall in any manner
discriminate against or intimidate any employee involved in the manufacture of supplies, the
performance of work or any other activity required under the Contract an account of gender, race,

creed, or color.

¢. The Contractor and any subcontractors shall establish and maintain a written sexual harassment
policy and shall inform their employees of the policy. The policy must contain a notice that sexual
harassment will not be tolerated and employees who practice it will be disciplined.

d. The Contractor shall not discriminate by reason of gender, race, creed, or color against any
subcontractor or supplier who is qualified to perform the work to which the contract relates.

e. The Contractor and each subcontractor shall furnish all necessary employment documents and
records to and permit access to its books, records, and accounts by the Contracting Officer and the
Depariment of General Services Bureau of Contract Administration and Business Development far
purposes of investigation to ascertain compliance with the provisions of this
Nondiscrimination/Sexual Harassment Clause. If the Contractor or any subcontractor does not
possess documients or records reflecting the necessary information requested, it shall furnish such
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract
Administration and Business Development, ,

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in
every subcontract so that such provisions will be binding upon each subcontractor.

g. The Commonwealth may cancel or terminate the Confract, and all money due or to become due
under the Contract may be forfeited far a violation of the terms and conditions of this
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment
or suspension and may place the Contractor in the Contractor Responsibility File. .
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1.

10,

11..

. : Exhibit B
CONTRACTOR INTEGRITY PROVISIONS
Definitions,

a, Confidential Information means information that is not public knowledpe, or availeble to the public on request, disclosure
of which would give an unfair, unsthical, or illegal advantage to another desiring to contract with the Commonwealth.

b. Consent means written permission signed by a duly authorized officer or employe of the Commonwealth, provided that
where the material facts have been disclosed, in writing, by prequaiification, bid, proposal, or contmctual terms, the
Commeonwealth shall be deemed to have consented by virtue of execution of this agreement.

c. Contractor means the individual or entity that has entered into this agreement with the Commonwealth, including directors,
officers, partncrs, managers, key employes, end owners of more than a 5% interest.

d Financial interest means:
(¢)] ownership of mare than a 5% interest in any business; or
@ boMing a position as an officer, director, trustes, partner, employe, or the like, or holding any position of
mansgement,
€ Gratuity means any payment of more than nominal monetary valué in the form of cash, travel, enledtainment, gi.ﬂs. meals,

lodging, loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind,

The contractor shall maintain the highest standards of integrity in the performance of this agreement and shall take no action in
violation of state or federal laws, regulations, or other requirements that govem contracting with the Commonweatth.

The contractor shall not disclose to others any confidential information pained by vittue of this agreement.

The contractor shall not, in connection with this or any other agreement wilh the Commonwealth, direcﬂ'y or indirectly, offer, confer,
or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise
of discretion, or violation of a known Iegal duty by any officer ar employe of the Commonwealth,

The contractor shall not, in connection with this or any other agreemnent with the Commonwealth, directly or indirectly, offer, give, or
agree ar promise to give to anyone any gretuity for the benefit of or at the direction or request of any officer or employe of the
Commonwealth. '

Except with the consent of the Commonwealth, ncither the contrector nor anyone in privity with him shall accept or agree to aceept
from, or give or agrec to give to, any person, any gratuity from any person in connection with the performance of work under this
apreement except as provided therein.

Except with the consent of the Commonwealth, the contractor shall not bave a financial interest in any other contractor, subcontmctor,
or supplier providing services, labor, or material on this project.

The contractor, upon being informed thet any violation of thesc provisions has occurred ar may oceur, shall immediately notify the
Commoawealth in writing.

The contractor, by execution of this agrecment and by the submission of any bills or invoices for-payment pursuant thereto, cerlifies
and represents that he has not violated any of these provisions,

The contractor, upon the inguiry or request of the Inspector General of the Commonwealth or any of that official's agents or
represcntatives, shall provide, or if appropriate, make promptly available for inspection or copying, any informaticn of any type or
form’ deemed relevaat by the Inspector Generat to the Contractor’s inteptity or responsibility, as those terms are defined by the
Commonwealth's statutes, regulations, or mansgement directives. Such infgrmatign may include, but shall not be limited to, the
contractor’s business or financial records, documents or files of any type or form which refer to or concern this agreement. Such
information shall be retained by the cootractor for a period of three years beyond the termination of the contract unless otherwise

provided by law.

For violation of any of the above provisions, the Commonwealth may terminate this and any other ngreement with the contractor,

claim liquidated damages in an amount equal to the value of anything received in breach of these provisions, ¢laim damages for all
expenses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend the contractor from
doing business with the Commonwealth, These rights and remedies are cumulative, and the use or nonuse of any one shall not
preclude the use of all or any other, These rights and remedies are in addition fo those the Commonwealth may have under law,
statute, regulation, or otherwise.

Enclosure ! to Management Directive 215.8 Amended December 20, 1991,
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Exhibit C

CONTRACTOR RESPONSIBILITY PROVISIONS

For the purpose of these provisions, the term contractor is defined as any person, including, but not limited to, a
bidder, offeror, loan recipient, grantee, or subgrantee, who has furnished or seeks to. furnish goods, supplies,
services, or leased space, or who has performed or seeks to perform construction activity under contract,
subcontract, prant, or subgrant with the Commonwealth, or with & person under coniract, subcontract, grant, or
subgrant with the Commonwealth or its state-affiliated entities, and state-related institutions. The term contractor
may include a permittee, licensee, or any agency, political subdivision, mstrumentahty, public authority, or other
-entity of the Commonwealth.

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execntion of
any Commonwealth contract, that neither the contractor, nor any subcontractors, nor any suppliers are under
suspension or debarment by the Commonwealth or any governmental entity, instrumentality, or authority and, if the
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a writlen explanation of why such
certification cannot be made.

2. The contractor must also certify, in writing, that as of the date of its execution, of any Commonwealth contract it
has no tax liahilities or other Commonwealth obligations.

3. The contractor's oblipations putsuant to these provisions are ongoing from and efler the effective date of the
contract through the termination datc thereof. Accordingly, the contractor shall have an obligation to inform the
contracting agency if, at any time during the term of the contract, it becomes delinquent in the payment of taxes, or
othcr Commonwealth obligations, or if it or any of its subcontractors are suspended or debamred by the
Commonwealth, the federal government, or any other state or governmental entity. Such notification shall be made
within 15 days of the date of suspension or debarment.

4. The failure of the contractor to notify the contracting agency of its suspension or debarment by the
Commonwealth, any other state, or the federal government shall constitute an event of default of the contract with

the Commonwealth.

5. The contractor agrees to reimburse the Commonwealth for the reasonable costs of investigation incurred by the
Office of State Inspector General for investigations of the contractor's compliance with the terms of this or any other
agreement between the contractor and the Commonwealth, which results in the suspension or debarment of the
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel
and lodging expenses; and expert witness and documentary fees, The contractor shall not be responsible for
investigative costs for investigations that do not result in the contractor’s suspension or debarment.

6. The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either
searching the internet at http:/www.dgs.state.pa.us/debarment.htm or contacting the:

Department of General Services'
Office of Chief Counsel

603 North Office Building
Harrisburg, PA 17125
Telephone No: (717) 783-6472
FAX No: (717) 787-9138

Enclosure 1 to Management Directive 215.9 Amended Page1ofl -
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Exhibit D
Tax Offset Clause

The Contractor authorizes the Commonwealth to offset any state and local tax liabilities of the contractor of
any of its subsidiaries, as well as, any other amount due to the Commonwealth form the contractor, against any
payment due to the contractor under this or any other contract with the Commonwealth,

12
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Exhibit E
AMERICANS WITH DISABILITIES ACT

. Pursuant to federal regulations promulgated under the authority of The Americans With
Disabilities Act, 28 C.F.R. § 35.101 et seq., the Contractor understands and agrees that it shall not
cause any individual with a disability to be excluded from participation in this Contractor from
activities provided for under this Contract on the basis of the disability. As a condition of accepting
this contract, the Contractor agrees to comply with the “General Prohibitions Against
Discrimination,” 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The
Americans With Disabilities Act which are applicable to all benefits, services, programs, and
activities provided by the Commonwealth of Pennsylvania through contracts with outside
contractors,

b. The Contractor shall be responsible for and agrees to indemnify and hold harmless the
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and
actions brought by any party against the Commonwealth of Pennsylvania as a result of the
Contractor’s failure to comply with the provisions of subparagraph a above. :

13
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The appeal has been docketed by the OOR and it has been assigned to an Appeals Officer. The
docket number and the Appeals Officer's contact information are included in the attachments you

received along with this notice.

The Final Determination is currently due on November 10, 2022,

extensxon will allow the OOR the ﬂex1b111ty it requlres to protect due proccss and to ensure that the
agency and requester, along with any third pames have a full and fair opportumty to meaningfully
participate in the appeal. :

Evidence, legal argument and general information to support your position must be submitted
within seven (7) business days from the date of this letter, unless the Appeals Officer informs you
otherwise. Note: If the proceedings have been stayed for the parties to submit a completed
mediation agreement, the record will remain open for seven (7) busmess days beyond the mediation
agreement submzsszon deadline.

Submissions in this case are currently due on September 22, 2022.

Due to delays in U.S. mail, we urge agenciés and requesters to use email for all communications
with the OOR to the extent possible.

' Presently, the OOR is receiving postal mail on a limited basis. Accordingly, we urge agencies and
requesters to use email for all communication with the OOR to the extent possible.

" If you have any questions about this notice or the underlying appeal, please contact the Appeals
Officer. The OOR is committed to working with agencies and requesters to ensure that the RTKL
appeal process proceeds as fairly and as smoothly as possible.

333 Market Street, 16® Floor | Harrisburg, PA 17101-2234 | 717.346.9903 | F717.425.5343 | hitps://openre@@ft. Exeit 2 Page 002
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contact the Appeals. Officer immediately.
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Statements of
Fact & Burden
of Proof

Statements of fact must be supported by an affidavit or attestation made
under penalty of perjury by a person with actual knowledge. Statements of
fact or allegations submiitted without an affidavit may not be considered.

Under the RTKL, the ageﬁcy has the burden of. proving that records are
exempt from public access (see 65 P.S. § 67.708(a)(1)). To meet this burden,
the agency mus{ provide ewdence to the OOR

The law requires the -agency position to be supported by sufficient. facts and
citation to all relevant sections of the RTKIL; case law, and OOR Flnal
Determinations.

An affidavit or attestation is required to prove that records do not exist.
Sample affidavits are on the OOR website, openrecords.pa.gov.

Any evidence or legal arguments not submitted or made to the OOR may be
waived. :

Preserving
Responsive
Records

The agency must preserve all potentially responsive records during the
RTKL appeal process, including all proceedings before the OOR and any
subsequent appeals to court.

Failure to properly preserve records may result in the agency being sanctioned
by a court for acting in bad faith.

See Lockwood v. City.of Scranton, 2019-CV-3668 (Lackawanna County Court
of Common Pleas), holding that an agency had “a mandatory duty” to preserve
records \after receiving a RTKL request. Also see generally Uniontown.
Newspapers, Inc. v. Pa. Dep't of Corr., 185 A.3d 1161 (Pa. Commw. Ct.
2018), holding that “a fee award holds an -agency accountable for its conduct
during the RTKL process...”

' Mediation

The OOR offers a mediation program as an alternative to the standard
appeal process. To participate in the mediation program, both parties must
agree in writing.

The agency must preserve all potentially responsive records during the RTKL
appeal process. Mediation is a voluntary, informal process to help parties reach
a mutually agreeable settlement. The OOR has had great success in mediating
RTKL cases.

If mediation is successful, the requester will withdraw the appeal. This ensures
that the case will not proceed to court — saving both sides time and money.

Either party can end med1at10n at any time.

If mediation is unsuccessful, both parties will be able to make submlsswns to
the OOR as outlined on this document, and the OOR will have no less than 30
calendar days from the conclusion of the mediation process to issue aFinal
Determination. :

Parties are encouraged to consider the OOR's mediation program as an
alternative way to resolve disputes under the RTKL.
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REQUESTTO PARTICIPATE BEFORE THE OOR

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. Iunderstand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsifications to authorities.

NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT
" required to complete this form.
|

OOR Docket No: . Today’s date:

Name;

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE
RELATED TO THIS APPEAL.

Address/City/State/Zip

E-mail

Fax Number:

Name of Requester:

Address/City/State/Zip

Telephone/Fax Number: /

E-mail

Name of Agency:

Address/City/State/Zip

Telephone/Fax Number: . 7 7 /

E-mail

Record at issue:;

1 ﬁave a direct interest in the record(s) at issue as (check all that apply):
D An-employee of the agency
D The 0w1'1er of a record containiﬁg confidential or proprietary information or trademarked records
D A contractor or vendor .
[ other: (attach additional pages if necessary)

L have attached a copy of all evidence and arguments I wish to submit in support of my position.
Respectfully submittéd, (must be signed)

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
correspondence. The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appeal.

Rev. 6-20-2017
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Even if PHMC could have provided the requested records, the Request lacked sufficient
specificity so as to permit the agency to do so: it failed to identify “identify or describe the
record sought with sufficient specificity to enable” PHMC “to ascertain which records are being
requested.” 65 P.S. § 67.703. An actionable request will specify the subject matter of the
documents, a finite timeframe, the kind of document, and/or its recipient(s). "'The Requester has
asked for “all documents scanned...including but not limited to all birth and death records and

. all metadata for birth and death record.” The request is insufficiently specific: it identifies a
universe of records that comprises terabytes of data. A requester may ask for the birth @nd death
record of a specific person or group of people, but a request for “all birth and death records™
possessed by Ancestry, to use the Requester’s terminology, “strains credulity.” No Requester is
entitled to receive all or entire categories of the entire Archives of the Commonwealth, yet that is
what the Requester has effectively asked for.

For these reasons, the PHMC respectfully requests that the Requester’s appeal be Denied and
Dismissed. . o :

Thank you for consideration of this matter.
Respectfully,
/s/ Gerard A. Leone
Gerard A. Leone
Assistant Counsel, PHMC

cc:  Rodney R. Akers, Chief Counsel, PHIMC
Alec Ferretti

! See Carey v. Pennsylvania Dep't of Corr., 61 A,3d 367, 372 (Pa. Commw. Ct. 2013); Pa. Dep’t of Educ.
v. Pittsburgh Post-Gazette, 2015 Pa, Commw, 316 (Pa. Cmwlth. Ct. 2015)
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AFFIDAVIT

Commonwealth of Pennsylvania
County of Dauphin

. My name is Cynthia Bendroth. I currently serve as Agency Open Records Officer
for the Pennsylvania Historical and Museum Commission (“PHMC), which is
headquartered in Harrisbuig, Pennsylvania.

. PHMC’s main office is located at 300 North Street in Harrisburg.

. On September 9, 2022, PHMC sent to _Mr.'AIec Ferretti a response to his request
for all of the documents scanned “pursuant to the contract signed in 2008 between
PHMC and the Generations Network.” . :

. With regard to the contract referred to by Mr. Ferretti: PHMC had signed an
agreement effective February 2009 with The Generations Network “TGN”, now

- known as Ancestry, According to the contract, TGN would have access to and be
permitted to copy PHMC’s microfilm records including census, tax, pension, birth,
death, and marriage records. In exchange for scanning those records, PHMC would
receive a digital copy of those records. :

. In 2016, it became clear to the Archives and PHMC leadership that the volume of
data created by TGN through the scanning and indexing process would be immense.
In 2016, the volume of data received by PHMC from TGN was near 45 Terabytes
of data, which would cost between $297,000 and $321,000 to maintain per year,

. Because of this immense cost, PHMC signed a new agreement with TGN to
maintain this data on their servers. In exchange, the staff, patrons, and researchers
in the State Archives may access this data for free; and TGN’s customers continue
to access it for a fee. ' '

. Sinc_e 2016, that volume of data and the cost of its maintenance has only grown.

County/City of__DAUPHIN / HARRSBULG

Commonwealih/State of P2 ans. PRI
The loregoing instrumen! was subscribed and
swom before ma this _S0™ day of_September
2022_
CYNTHIA  AcnOROTH

bundrat-

Cynthia Bendroth, Agency Open Records Officer
Pennsylvania Historical and Museum Commission

Dated: September 30, 2022

(name of peepn seeking ackigpiedpement
ola Pué;. :E 72 =
Notary ¢ 20

My Comnussion Expires; .f{:g A 25

Commeonwealth of Pannsylvania - Notary Seal |
CHER| GARRETT - Notary Pubiic
Dauphin County
My Commission Explres March 16, 2025

Commission Number 1248245

OOR Exhibit 3 Page 004




OOR Exhibit 4



OOR Exhibit 4 Page 002



OOR Exhibit 5

OOR Exhibit 5 Page 001



OOR Exhibit 5 Page 002



Alec Ferretti
242 E 38th St Apt 2F
New York, NY 10016

October 25, 2022

VIA ELECTRONIC MAIL
Kelly Isenberg

Senior Appeals Officer
Commonwealth of Pennsylvania
Office of Open Records

333 Market Street, 16th Floor
Harrisburg, PA 17101

Re: Docket No. AP 2022-2106
Dear Appeals Officer Isenberg,

I hope you will still accept this response as timely, as the final determination has not yet been
rendered. This dispute centers on a few different concepts, regarding the production of records
scanned pursuant to contracts with Ancestry.com AKA The Generations Network: (1) the
difference between physical custody and lgal custody of potentially responsive records, (2) the
implications of an immense request, and (3) if the request was sufficiently described. 1 address each
in my response below:

PHMC’s claim appears to be, in part, that because they do not maintain physical custody of the
records, they do not need to produce them under RTK. Because they are still the legal
custodian, the physical location of the records has no relevance to this RTK request, other than,
perhaps, to determine a cost estimate for the reproduction. PHMC informed me that they
outsourced the storage of the requested records to Ancestry, citing in their affidavit their need to
avoid the high costs of running a digital repository. The Agency “currently relies on The
Generations Network/Ancestry to provide storage and public access to the records.” Thus,

" Ancestry is functionally an offsite storage facility, which preserves records legally possessed by
PHMC. This does not obviate their obligations under RTK.

The text of RTK defines a “record” as “Information, regardless of physical form or
characteristics, that documents a transaction or activity of an agency and that is created, received
or retained pursuant to law or in connection with a transaction, business or activity of the agency.
The term includes a document, paper, letter, map, book, tape, photograph, film or sound
recording, information stored or maintained electronically and a dataprocessed or image-
processed document.” The requested records, digitized historical documents, clearly fit into this
definition, as they are information, created [and | retained pursuant to law, connected to activily of the agency,
and stored electronically. 1t would be preposterous if an agency could exempt themselves from RTK
by simply storing their records in a warehouse owned by a private company. The text of the law
rightfully makes no exemption for this, and instead, requires that records legally in the custody of
the agency be produced, regardless of where the files live.
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The agency’s response noted that in 2016, “PHMC received a copy of the data that comprised
all the documents scanned by Ancestry to that point [...] which would have required nearly
$300,000 annually to maintain. That immense maintenance burden was why PHMGC ultimately
arranged for Ancestry to maintain the scanned records for the Commonwealth.” PHMC further
claims that “it does not possess or control the documents requested such that they can be
requested” [from Ancestry] but yet they concede that Ancestry provided them essentially the
same data in 2016, but that they threw away, returned, or otherwise disposed of the hard drives.

These statements are contradictory. If Ancestry maintains records for the commonwealth,
PHMC is still the legal custodian. If Ancestry provided the records to PHMC in the past, it is
certainly both possible and reasonable to do so again. Thus, via a circuitous path, and despite
some statements suggesting otherwise, PHMC appears 1o actually agree that they are the legal
custodian of the records, and that Ancestry 75 willing and able to provide PHMC a copy of the
data upon request.

Thus, we arrive at the second issue, contemplating if a request being immense can suffice as an
exemption to RTK. The response claims that PHMC they could work with Ancestry to produce
the records for me, if only the request were simply not so immense. PHMC cites no statutory
provision or judicial decree that provides for such an exemption. Moreover, they provide no
evidence that the request is even immense in the first place. They simply state that Ancestry, their
oflsite vendor, a mutti-billion dollar technology firm, would be unable to transfer the data,
“because the request is so immense that to fulfill it would be a gross misapplication of the
RTKL,” Even if they had not admitted that Ancestry had provided them this data in the past,
Ancestry is surely able to produce the responsive records because 45 terabytes is simply not that
much. Three hard drives on Amazon can fit the entirety of the data, at a cost of less than $600
{(presumably to be paid by the requester)!. Assuming the data was being transferred from and to
standard USB 3.0 hard drives, at standard USB 3.0 speeds, the entire transfer would take less
than 5 days?. At the technology’s upper bound transfer rate, the transfer would take less than a
single day. Insofar that an immense request is grounds for denial, which it is not, these records
are not immense.

In some circumstances, this much data.could reasonably be considered immense, namely, if the
agency needed to conduct a lengthy page-by-page legal review. However, this data is all publicly
available at the Archives, and online to those who pay for an Ancestry subscription. All parties
agree that the entirety of the records are public records. The only part of this particular request
that could be construed as immense are the costs to the agency to create a digital repository of
these records to proper archival standards. RTK does not compel PHMC to create a digital
repository, nor did I ask them to do so. The law, instead, compels PHMC to produce records
when requested, as I have done.

! https:/ /smile.amazon.com/dp/BOSKTRKB6S/ref=twister_BOBGM428M4?_encoding=UTF8&th=1.

2 https://www.macworld.com/article /221042 /how-fast-is-usb-3-0-really. html
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The Agency seems to be suggesting that, in order to provide me with a copy of the data, they will
have to undertake the $300,000 annual cost of creating a digital repository. This is false. The
records are sitting on a hard drive somewhere in Utah, and Ancestry just needs to copy them and
ship them to me. If Ancestry is storing records “/or the commonwealth,” doing such action
would be congruent with RTK. If permitted by the Agency, I can work directly with the
Ancestry and remove PHMC from having the manage the request at all, however, they could also
request the data from Ancestry, and then ship the hard drives to me once they have received
them,

PHMC also claims that “[t]he Requester has effectively asked for a transfer of state property
worth hundreds of thousands of dollars,” but this is not true. There is no financial value to
public archival records. What they mean is that I am asking for data that a private entity, spenta
lot of money to digitize, with a contractual understanding between the entity and the PHMC
that the data would eventually be given back to the Agency for public release. This is explicitly
written into the contracts that were signed. Of course, thisis all irrelevant because just as there is
no RTL exemption for immense records, or offsite records, there is no exemption for financially
valuable records, or records which have been contractually restricted. PHMC has cited nothing
suggesting there is. While perhaps these are potential exemptions that the legislature could
contemplate, they do not exist in RTK as the law is written today. If there is case law supporting
this, the Agency did not find any.

Finally, we arrive at the third issue, and the only issue for which PHMGC has provided any
citation. They claim that my request was not sufficiently specific “to enable the agency to
ascertain which records are being requested,” as required by 65 E.S. § 67.703. This is nonsense.
If the agency did not know what I had requested, they would not have been able to quote me the
exact size of the data. There is no legitimate question as to what records I have requested. If
there were, PHMC would have brought this up in my original denial.

~ Due to the idiosyncratic nature of the. Commonwealth Court, this does not necessarily preclude
case law from permitting an agency to deny my request. PHMC cited two cases that purport to
show my request as irsufficiently specific, but a close reading of these two cases demonstrates that
neither does. First, they cite Garey v. Pennsylvania Dep't of Corr., 61 A.3d 367, 372 (Pa.
Commw. Ct. 2013). This case in fact deemed a request sufficiently specific because it sought “a
discrete group of documents” limited by recipient. My request was similarly specific. My request
was for a discrete set of records: “All documents scanned (and subsequent indexes and metadata
created)” pursuant to a number of contracts. The contracts specifically itemize what is being
scanned, which I am submitting'to OOR as a separate exhibit. For the purposes of the standard
set by the court, the recipient of the records would be Ancestry/The Generations Network.

They received the records, and continue to maintain them today.

PHMUC next cited the famous case of Pa. Dep’t of Educ. v. Pittshurgh Post-Gazette, 2015 Pa.
Commw. 316 (Pa. Cmwlth. Ct. 2015), which established a three-part balancing test to determine
if a request was sufficiently specific. My request easily satisfies all parts of this test. The
transaction or activity would be the digitization of historical records. The scope of the
documents are those which were received by Ancestry. The timeframe is 2008-2021, the dates of
their contracts. All of this is spelled out clearly in the contracts, which I obtained pursuant to a
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prior RTK request. It, dare I say, strains credulity, that a request is not sufficiently specific, if the
potentially responsive materials to'the request are discrete deliverables from clearly itemized
agreements. It would likely take more effort on the part the custodian to divide out specific
subsets of records than to simply copy everything over in bulk.

There is perhaps a bigger picture here, separate from these three issues. There is a massive
public interest in ensuring that these records do not only exist (in digital form) at Ancestry
headquarters. The costs to digitize the collections were monumental, and if Ancestry were to
have a data loss, go bankrupt, or even decide to change their business model, then PHMC may
be unable to retrieve the data. The Agency, the citizens of the Commonwealth, and researchers
from around the world would have no choice but to go back to retrieving these records from
microfilm or degrading books. The metadata that Ancestry created, which PHMC also claims
not to have, would be lost forever. Instead of having robust indexes which cross reference many
fields of data contained within the documents, they would have to rely on whatever clunky
analog indexes were created decades ago. This request seeks to ensure that 45 terabytes of the
Commonwealth’s history have-a backup. As it stands now, were Ancestry to shutter, these records
would be rendered nearly inaccessible. The costs to recreate what Ancestry has done would
legitimately be immense, and PHMC would probably never be able to afford them. If OOR
dismisses this appeal, then a sizable chunk of Pennsylvania’s history will rest in the hands of
Blackstone and the Sovereign Wealth Fund of Singapore3.

There is no reason why PHMOC cannot provide me the requested information. Despite the fact
that the records are stored off-site and are fairly large in size, there is no legal or technical
impediment that would prevent me from receiving copies. Most importantly, the request was
sufficiently specific, and disclosure is clearly in the public interest. It passes the test set by the
Commonwealth Court as well as the test of the court of common sense.

Respectiully,

U ol

Alec Ferretti

3 https:/ /www.ancestry.com/ corporate/ about-ancestry/our-team

OOR Exhibit 5 Page 006



00800110

MSC 17173
License Agreement

This License Agreement ("AGREEMENT"} is entered into as of the date last signed below, between The
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah (“TGN"), and the
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of
Pennsylvania ("Commonwealth”), located in Harrisburg, Pennsylvania (“PHMC").

WHEREAS, TGN operates multiple genealogy and family history related Web properties, including
Ancestry com, that provide family-oriented services, genealogy research and access to other related

services (the “TGN Network"}.

WHEREAS, PHMC owns or has rights to historical records, Including the records covered in Appendix A
(the “Records”), as may be supplemented from time to time by mutual agreement; and

WHEREAS, TGN desires to access the Records for the purpose of digitization, index creation and
distribution. The resulting digital images and indexes created by TGN from the Records are referred to as
the “Licensed Materials.”

THEREFORE, the parties, intending to be legally bound, agree to the following:

Definitions:

Records. The term “Records” shall mean those PHMC Collections as described in Appendix A.

Licensed Materials. The term “Licensed Materials” shall mean those digital images and indexes that TGN
creates as a result of digitizing and indexing the records.

1. . Records Access.

1.1.

1.2

By PHMC. PHMC shall: aj deliver to TGN a copy of the Records on microfilm, and b)
provide TGN with copies_of digital records, as specified in Appendix A.

By TGN. TGN agrees to digitize and create a basic index of the Records, and, prior fo
or simuitaneously to posting such records fo the TGN Network, provide PHMC with a
digital copy of the images and indexes, in a digital format approved by PHMC, subject to
the use restrictions siated below. TGN agrees to provide free access for up o 20
simultaneous users to Ancestry.com, including the Licensed Materials, on location at the
state archive. TGN agrees fo provide the PHMC logo and sourcing credit and quarterly
usage reports oh web pages confaining the Licensed Materials, TGN warrants that the
digitized and indexed images provided to PHMC will be free from defect and that if
defective, it will repair or replace the digitized and indexed images at its own expense.

2. Grant of Licenses.

24,

By PHMC. PHMC grants io TGN the right and license to digitize, index, copy, publish,
republish, market, distribute, and sell the Licensed Materials anywhere in the world
within any media, including but not limited to printed and Electronic Products.
“Electronic Product” shall mean the publication and/or distribution of the Licensed
Materials in any and all electronic media, now known or developed in the future,
including but not limited to fioppy disk, CD-ROM, DVD, hand held devices, Internet {or
any other methed of on-line publication or distribution). For each collection, this right
and license will be held exclusively by TGN for a period of three years (the "Exclusive
Period") beginning the date on which TGN posts the Licensed Materials online, except
as specified in the Appendixes.
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2.2,

2.3.

24.

By TGN. TGN grants PHMC a non-exclusive, non-iransferable right and license to use
the Licensed Materials for the benefit of its patrons. (Licensed Materials provided to
PHMC may be used for internal purposes at any time during or after the Exclusive
Period.) PHMC may not post the Licensed Materials on its website for a period of three
years from the date when the Licensed Materials were posted online by TGN. The
Licensed Materials may not be distributed or resold by PHMC to any company or
institution for any purpose, and is solely for the use of individual patrons Following the
three-year exclusive period, PHMC can post the Licensed Materials on its website for
use by the general public. In the event that PHMC chooses to post the Licensed
Materials online following the Exclusive Perlod, TGN is no longer obligated to provide
free access to the Licensed Materials on-site, at the state archive.

While either party may use third parties to assist in the development and production of
the Electronic Product, the license granted to PHMC does not allow partnering, or co-
publishing relationships by PHMC, whereby any third party becomes a publisher of the
Licensed Materials in an Electronic Product, or shares in the profit from the publicatien
of the Licensed Materials in an Electronic Product.

The PHMC reserves all rights pertaining to use of the original records, as described in
Appendix A, provided to TGN.

3. Representations. Each party represents and warrants that it has the right to enter into this
AGREEMENT and that by doing so it shall not violate or infringe the rights of any third party.

4, Background Checks.

4.1.

4.2,

4.3,

5.1.

TGN must, at its expense, arrange for a background check for each of its employees, as
well as for the employees of its subcontractors, who will have access to Commonwealth
facilities, Background checks are to be conducted via the Request for Criminal Record
Check form and procedure found at hffp./www.psp. state. pa.us/psp/ib/psp/sp4-164.pdf.
The background check must be conducted prior to initial access by an IT employee and
annually thereafter.

Before the Commonwealth will permit a contract employee access to Commonwealth
facilities, TGN must provide written confirmation to the office designated by the agency
that the background check has been conducted. If, at any time, it is discovered that an
contract employee has a criminal record that includes a felony or misdemeanor involving
terroristic threats, violence, use of a lethal weapon, or breach of trustfiduciary
responsibility; or which raises concerns about building, system, or personal security, or
is otherwise job-related, TGN shall not assign that employee to any Commonwealth
facilities, shall remove any access privileges already given to the employee, and shall
not permit that employee remote access to Commonwealth facilities or:systems, unless
the agency consents, in writing, prior to the access being provided. The agency may
withhold its consent at iis sole discretion. Failure of TGN to comply with the terms of
this paragraph may result in default of TGN under its Agreement with the
Commonwealth.

The Commonwealth specifically reserves the right of the Commonwealth to conduct
background checks over and above that described herein.

Insurance (applicable only if TGN employees or contractors perform work onsite at PHMC),

TGN shall procure and maintain at its expense and require its subcontractors to procure
and maintain, as appropriate, the following types of insurance, issued by companies
acceptable to PHMC and authorized to conduct such business under the laws of the
Commonwealth of Pennsylvania.
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5.2.

5.3.

5.1.1. Worker's Compensation Insurance for all of TGN's employees and those of any
subcontractor engaged in performing Services in accordance with the Worker's
Compensation Act (77 P.S.§ 101, ef seq).

5.1.2. Public liability and properly damage insurance to protect the Commonwealth of
Pennsylvania, TGN and any and all subcontractors from claims for damages for
personal injury (including bodily injury), sickness or disease, accidental death,
and damage to property, including loss of use resulting from any property
damage which may arlse from its operations under this AGREEMENT, whether
such operation be by TGN, by any subcontractor, or by anyone directly or
indirectly employed by either. The limits of such insurance shall be in an amount
not less than $500,000 per person and $2,000,000 per occurrence, personal '
injury and property damage combined. Such policles shall be occurrence rather
than claims-made policies and shall name the Commonwealth of Pennsylvania
as an additional insured. The insurance shall not contain any endorsements or
any other form designed to limit and restrict any acfion by the Commonwealth as
an additional insured against the insurance coverages in regard to the work
performed for the Commonwealth.

Prior to commencing work under the AGREEMENT, TGN shall provide PHMC with a
copy of each current certificate of insurance. These ceriificates shall contain a provision
that coverages afforded under the policies will not be canceled or changed in such a
way to cause the coverage to fail to comply with the requirements of this Section until at
least thirty (30) days prior written notice has been given to PHMC.

TGN agrees to maintain such insurance for the life of the AGREEMENT.

8. Conflicts.

6.1.

6.2.

6.3.

In the event of a controversy or claim arising from the AGREEMENT, TGN must, within
six months after the cause of action accrues, file a written claim with the Contracting
Officer for a determination. The claim shall state all grounds upon which TGN asserts a
controversy exists. If TGN fails to flle a claim or files an untimely claim, TGN is deemed
to have waived its right to assert a claim in any forum.

The Contracting Officer shall review timely-filed claims and issue a final determination,
in writing, regarding the claim. The final determinationshall be issued within 120 days
of the receipt of the claim, unless extended by consent of the Contracting Officer and
TGN. The Contracting Officer shall send hisfher written determination to TGN. If the
Contracting Officer fails to issue a final determination within the 120 days (unless
extended by consent of the parties), the claim shall be deemed denied. The Contracting
Officer’s determination shall be the final order of the purchasing agency.

Within fifteen (15) days of the mailing date of the determination denying a claim or within
135 days of filing a claim If, no extension is agreed to by the parties, whichever occurs
first, TGN may file a statement of claim with the Commonweaith Board of Claims.
Pending a final judicial resolution of a controversy or claim, TGN shall proceed diligently
with the performance of the AGREEMENT in a manner consistent with the determination
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of
the AGREEMENT,

7. Confidentiality.

7.1.

TGN agrees to guard the confidentiality of the PHMC with the same diligence with which
it guards its own proprietary information. PHMC agrees to protect the confidentiality of
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7.2

7.3.

TGN's confidential information with the same diligence with which it guards its own
proprietary information. In order for information to be deemed to be confidential, the
party claiming confidentiality must designate the information as “confidential” in such a
way as to give notice to the other parly. The parties agree that such confidential
information shall not be copied, in whole or in part, except when essential for authorized .
use under this AGREEMENT. Each copy of such confidential information shall be
marked by the party making the copy with all confidentiality notices appearing in the -
original.

The obligations stated in this Section do not apply to information:

7.2.1. already knowﬁ fo the recipient at the time of disclosure other than through the

contractual relationship;

7.2.2. independently generated by the recipient and not derived from the information

supplied by the disclosing party;

7.2.3. known or available to the public, except where such knowledge or availability is

the result of unauthorized disclosure by the recipient of the proprietary \
information;

7.2.4, disclosed to the recipient without a similar restriction by a third party who has the

right to make such disclosure; or

"7.2.5. required to be disclosed by the recipient by law, regulation, court order, or other

legal process.

There shall be no restriction with respect to the use or disclosure of any ideas, concepts,
know-how, or data processing techniques developed alone or jointly with PHMC in
connection with services provided to PHMC under this AGREEMENT.

8. Terminétioﬁ.

8.1.

8.2.

8.3.

9.1.

Termination for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN
written notice of a deficiency in its performance. If TGN does not correct the deficiency
to the reasonable satisfaction of PHMC within thirly (30} days of its receipt of the not:ce

* of deficiency, PHMC may terminate this AGREEMENT.

Termination for Cause by TGN: If, through any cause, PHMC fails to fulfill, in a timely .
and proper manner, its obligations under this AGREEMENT, TGN shall give PHMC
written nolice of a deficiency in its performance. If PHMC does not correct the
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of
the notice of deficiency, TGN may terminate this AGREEMENT. .
Return of Materials. If this Agreement is terminated for cause by either party, PHMC
agrees to return to TGN any Licensed Materials it has received from TGN and TGN .
agrees fo return to PHMC any records, as described in Appendix A, it has received from

" PHMC.
Assignability

Subject to the terms and conditions of this Section, the AGREEMENT is binding upon
the parties and their respective successors and assigns.
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9.2.

9.3.

9.4,

9.5.

9.8.

TGN may not assign, in whole or in part, the AGREEMENT or its rights, duties,
obligations, or responsibilities hereunder without the prior written consent of PHMC,
which consent may be withheld at the sole and absolute discretion of PHMC.

For the purposes of the AGREEMENT, the term "assign” shall include, but shall not be
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any
ownership interest in TGN provided, however, that the term shall not apply to the sale or
other transfer of stock of a publicly traded company. ’

Any assignment consented to by PHMC shall be evidenced by a written assignment
agreement executed by TGN and its assignee In which the assignee agrees to he legally
‘bound by all of the ferms and conditions of the AGREEMENT and to assume the duties,
obligations, and responsibilities being assigned.

Notwithstanding the foregoing, TGN may, without the consent of PHMC, assign its rights
to payment to be received under the AGREEMNENT, provided that TGN provides
written notice of such assignment to the PHMC together with a written
acknowledgement from the assignee-that any such payments are subject to all of the
terms and conditions of the AGREEMENT.

A change of name by TGN, following which the TGN federal identification number
remains unchanged, is not considered fo be an assignment. TGN shail give PHMC
written notice of any such change of name.

10. Commonwealth Held Harmless

10.1.

10.2.

TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth
against any and all third party claims, demands and actions based upon or arising out of
any activities performed by TGN and its employees and agents under this
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim
of which it leams. Pursuant to the Commonwealth Attorneys Act (71 P.S. § 732-101, et
seq.), the Office of Attorney Géneral ("OAG") has the sole authority to represent the
Commonweailth in actions brought against the Commonwealth. The QAG may,
however, in its sole discretion and under such terms as it deems appropriate, delegate
its right of defense. If OAG delegates the defense fo TGN, the Commonwealth will
cooperate with all reasonable requests of TGN made in the defense of such suits.

Notwithstanding the above, neither party shall enter into any settlement without the other
party’s writteri consent, which shall not be unreasonably withheld. The Commonwealth
may, In its sdle discretion, allow TGN to control the defense and any related settlement
negotiations. ' .

11. Independent Capacity of TGN

11.1.

11.2.

The parties to this AGREEMENT agree that the services performed by TGN under the
terms of this AGREEMENT are performed as an independent contractor. The services
performed by TGN are performed neither as an employee of the Commaonwealth of
Pennsylvania nor as a partnership or joint venture between the PHMC and TGN.

Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no
control over the manner in which the confractual services are performed by TGN, or any
subcontractor. Any job specifications or standards of work attached to or incorporated
into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT
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12.

13.

14,

shall not be construed as PHMC's direction or control over the manner of the
performance of services provided by TGN.

Notices, Notices provided under this AGREEMENT will be effective if delivered to the then current
principal business address of the other party. The current addresses are:

If to TGN: 360 West 4800 North Provo, Utah, 84604 Atin: Al Viera. with a copy to General
Counsel at the same address TGN’s telephone: 801-705-7000. TGN's fax: 801-705-7001.

If to PHMC: 300 North Street, Harrisburg, PA 17120-0080 Aftn: Barbara Franco, ‘
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class mail, express courier or confirmed facsimile.

Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any conflict of
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the jurisdiction
of any court of the Commonwealth of Pennsylvania and any federal courts in Pennsylvania,
waiving any claim or defense that such forum is not convenient or proper. TGN agrees that any
such court shall have in personam jurisdiction over it, and consents to service of process in any
manner authorized by Pennsyivania law.

Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor
integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, and Provisions
Regarding the Americans with Disabilities Act are hereto attached and incorporated as Exhibits
"A", "B", "C", "D" and "E", respectlvely TGN shall be known as "Contractor" for purposes of

these provisions
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The signatures of the parties below indicate their respective acknowledgment of the terms outlined in this
AGREEMENT.

The Generations Nefwork, Inc. Pennsylvania Historlcal and Museum Commission
7 Doy

Signed: C%v Signed: 7

Name: Gﬁ{\’/ L ) UO . Name: Barbara A, Franco

Title: V P (un (‘t h" Title: Executive Director

Date; “'mt lg' 206? i Date: "aj 'Y-/DE

APPROVED AS TO FORM AND LEGALITY

+

{
Office of the Attorney General

":By ey @w/a 2/e/69

Comptroller”/ Date
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Appendix A

Collections considered the Records for purposes of this AGREEMENT:

Approx. # Years
Project Name of Images | Covered | Format Excluslvity
Septennial Census 11000 | 1775-1863 | Microfilm | 3 Years
Ovyer and Terminer 4800 | 1757-1786 ) Microfilm | 3 Years
Warrant Applicafions, 90000 | 1734-1852 | Microfilm | 3 Years
Tax and Exonerafion 31000 | 1761-1801 | Microfilm | 3 Years
Warrants 160,000 | 1682- Microfilm | 3 Years
Spanish-American Veterans'
Compensation 73,000 1934 | Microfilm | 3 Years
War of 1812 Pension Files . 21,600 ) 1866-1896 | Microfilm | 3 Years
| Civil War Border Claims " 43000 ) 1871 :’1 879 Microﬁlm 3 Years
Supreme Court Naturalization Papers 40000 | 1794-1868 | Microfiim | 3 Years
WPA Church Archives 123,000 | 1937-1940 | Microfilm | 3 Years
Records of Marriages RG14 1500 | 1885-1889 | Microfilm | 3 Years
Births, Deaths Marriages RG26 5500 | 1852-1854 | Microfilm | 3 Years
Pennsylvania Veterans' Burial Cards 750,000 | 1929-1990 Digital. None
8
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Exhibit A
NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE

During the term of the Contract, the Contractor agrees as follows:

a. In the hiring of any employees for the manufacture of supplies, performance of work, or any other
activity required under the Contract ot any subcontract, the Contractor, subcontractor or any person
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color
discriminate against any citizen of this Commonwealth who is qualified and available to perform the
work to which the employment relates.

b. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner
discriminate against or intimidate any employee involved in the manufacture of supplies, the
performance of work or any other activity required under the Contract an account of gender, race,
creed, or color. : :

c. The Contractor and any subcontractors shall establish and maintain a written sexual harassment
policy and shall inform their employees of the policy. The policy must contain a notice that sexual
harassment will not be tolerated and employees who practice it will be disciplined.

d. The Contractor shall not discriminate by reason of gender, race, creed, or color against any
subcontractor or supplier who is qualified to perform the work to which the contract relates.

e. The Contractor and each subcontractor shall furnish all necessary employment documents and
records to and permit access to its books, records, and accounts by the Contracting Officer and the
Department of General Services Bureau of Contract Administration and Business Development far
purposes of investigation to ascertain compliance with the provisions of this
Nondiscrimination/Sexual Harassment Clause. If the Contractor or any subcontractor does not
possess documients or records reflecting the necessary information requested, it shall furnish such
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract
Administration and Business Development. .

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in
every subcontract so that such provisions will be binding upon each subcontractor.

g. The Commonwealth may cancel or terminate the Contract, and all money due or to become due
under the Contract may be forfeited far a violation of the terms and conditions of this
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment
or suspension and may place the Contractor in the Contractor Responsibility File. .
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10.

11,

Exhibit B
CONTRACTOR INTEGRITY PROVISIONS
Definitions.

a. Confidential Information means information that is not public knowledge, or available to the public on request, disclosure
of which would give an unfair, unethical, or illegal advantage to another deslring to contract with the Commonwealth.

b. Consent means written permission signed by a duly authorized officer or employe of the Commonwealth, provided that
where the material facts have been disclosed, in writlng, by prequalification, bid, propesal, er contractual terms, the
Commonwealth shall be decmed to have consented by virtue of execution of this agreement.

c Contractor means the individual or entity that has entered into this cgreement with the Commonwealth, including directots,
officers, partners, managers, key employes, and owners of more than a 5% interest.

d. Financial interest means:
) ownership of more than a 5% interest in any buskess; or
(2) bolding & position as an officer, director, trustes, pariner, employe, or the like, or holding any position of
management.
e Gretuity means any payment of more than nominal monetary valué in the form of cash, travel, entertainment, gifls, meals,

lodging, loans, subscriptions, advances, deposiis of money, sérvices, employment, or contracts of any kind.

The contractor shall maintain the highest standards of iutégn'ty in the performance of this agreement and shall take no acticn in
violation of state or federal laws, regulations, or other requirements that govemn contracting with the Commonwealth.

The contractor shall not disclose to others any confidential information gained by virtue of this sgreement.

The contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, offer, confer,
or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vole, other exercise
of discretion, or violation of a known legal duty by any officer or emplaye of the Commonwealth.

The contractor shall not, in connestion with this or any other apreement with the Commonwealth, directly or indirectly, offer, give, or
agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officer or employe of the
Commonwealth, '

Bxcept with the consent of the Commonwealth, neither the contractor nor anyone In privity witb him shall accept or agree to accept
from, or give or agree to give to, any person, any gratvity from any person in connection with the pecformance of work under this
agreement except es provided therein.

Except with the conscnt of the Commonwealth, the contractar shall not bave & financial interest in any other contractor, subcontractor,
or supplier providing services, labor, or material on this project.

The contractor, upon being informed that any viglation of these provisions has occurred or may o.ccur, shall immediately notify the
Commonwealth in writing. ‘

The contractor, by execution of this ngreement and by the submission of any bills or invoices for payment pursuant thereto, certifies
and represents that he has not violated any of these provisions.

The contractor; upon the inquiry or request of the Inspector Genera] of the Commonweaith or eny of that official's agents or
rcpresentatives, shall provide, or if appropriste, make promptly availeble for inspection or copying, any information of any type or
form deemed relevant by the Inspector General to the Contractor’s inteprity or responsibility, as those terms are defined by the
Commonwealth's statutes, regulations, or monagement dizectives. Such information may include, but shall not be limited to, the
contractor's business or financial records, documents or files of any type or form which refer 1o or concern this agreement. Such
information shall be retained by the contractor for s period of three years beyond the terminatien of the contract unless otberwise

provided by law.

For violation of any of the above provisions, the Commonweslth may terminate this and any other sgreement with the contractor,
claim liguidated damages in an emount equal to the valvue of anything received in breach of these provisions, claim damages for all
expenses incurred in obtaining another contractor to complete performancc hereunder, and debar and suspend the contractor from
doing business with the Commonwealth. These rights and temedics are cumulative, and the use or nonuse of any one shall not
preclude the use of all or eny other. These rights and remedies are in addition to those the Commonwealth may have under law,
statute, regulation, or otherwise.

Enclosure 1 to Management Directive 215.8 Amended December 20, 1991.
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Exhibit C

CONTRACTOR RESPONSIBILITY PROVISIONS

For the purpose of these provisions, the term contractor is defined as any person, including, but not limited to, a
bidder, offeror, loan recipient, prantee, or subgrantee, who has fumished or seeks to furnish goods, supplies,
services, or leased space, or who has performed or seeks to perform construction activity under contract,
subcontract, grant, or subgrant with the Commonwealth, or with & person under contract, subcontract, grant, or
subgrant with the Commonwealth or its state-affiliated entities, and state-related institutions. The term contractor
may include a permittee, licensee, or any agency, political subdivision, instrumentality, public authority, or other
entity of the Commonwealth,

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execution of
any Commonwealth contract, that neither the contractor, nor, any subcontractors, nor any suppliers are under
suspension or debarment by the Commonwealth or any governmental entity, instrumentality, or authority and, if the
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a written explanation of why such
certification cannot be made,

2. The contractor must also certify, in writing, that as of the date of its execution, of any Commonwealth contract it
has no tax liabilities or other Commonwealth obligations.

3. The contractor's obligations pursuant to these provisions are ongoing from and after the effective date of the
confract through the termination date therecf. Accordingly, the contractor shall have an obligation to inform the
confracting agency if, at any time during the term of the contract, it becomes delinquent in the payment of taxes, or
other Commonwealth obligations, or if it or any of its subconiractors are suspended or debarred by the
Commonwealth, the federal government, or any other state or governmental entity, Such notification shall be made
within 15 days of the date of suspension or debarment.

4. The failure of the contractor to notify the contracting apency of its suspension or debarment by the
Commonwealth, any other state, or the federal government shall constitute an event of default of the contract with

the Commonwealth.

5. The contractor agrees to reimburse the Commonwealth for the reasonmable costs of investigation incurred by the .
Office of State Inspector General for investigations of the contractor's compliance with the terms of this or any other
agreement between the confractor and the Commonwealth, which results in the suspension or debarment of the
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel
and lodging expenses; and expert witness and documentary fees, The confractor shall not be responsible for
investigative costs for investigations that do not result in the contractor's suspension or debarment.

6. The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either
searching the internet at http://www.dgs.state.pa.us/debarment.htm or contacting the:

Department of General Services

Office of Chief Counsel *
603 North Office Building .
Harrisburg, PA 17125

Telephone No: (717) 783-6472

FAX No: (717) 787-9138

Enclosure 1 to Management Directive 215.9 Amended Pagelofl
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Exhibit D
Tax Offset Clause

The Contractor authorizes the Commonwealth to offset any state and local tax liabilities of the contractor of
any of its subsidiaties, as well as, any other amount due to the Commonwealth form the contractor, against any
payment due to the contractor under this or any other contract with the Commonwealth,

12
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Exhibit E
AMERICANS WITH DISABILITIES ACT

a. Pursuant to federal regulations promulgated under the authority of The Americans With
Disabilities Act, 28 C.F.R. § 35.101 et seq., the Contractor understands and agrees that it shall not
cause any individual with a disability to be excluded from participation in this Contractor from
activities provided for under this Contract on the basis of the disability. As a condition of accepting
this contract, the Contractor agrees to comply with the “General Prohibitions Against
Discrimination,” 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The
Americans With Disabilities Act which are applicable to all benefits, services, programs, and
activities provided by the Commonwealth of Pennsylvania through contracts with outside
contractors.

b. The Contractor shall be responsible for and agrees to indemnify and hold barmless the
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and
actions brought by any party against the Commonwealth of Pennsylvania as a result of the
Contractor’s failure to comply with the provisions of subparagraph a above.

13
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EXPANDED USE AGREEMENT

GENEALOGICAL SOCIETY OF UTAH, & nonprofit corporation organized under the laws of
the State of Utah in the United States of America, with principal offices located at 50 East North
Temple Street, Suite 500, Salt Lake City, Utah, United States of Ainerica (Society), and the
Pennsylvania Museum and Historical Commission, with offices at State Museum Building, 300
North Street Harrisburg, PA 17120 (Records Custodian), represent and agree as follows:

L. The Society has previously iicrofilmed/digitally imaged and/or purchased copies of
records (Records), undey the custody of the Records Custodian as briefly described below or on
an attached list: -

See appendix “A” — Records acquired from the Pennsylvania Historical & Museum Commission

This has resulted in the creation of Microfilmed/Digital Records.

2. This Expanded Use Agreement memorializes, amends and is supplemental to prior verbal
or implied Agreements.

3. The Society may reproduce, distribute, transmit, display, use and permit the use of the
Microfilmed/Digital Records, for nonprofit purposes, via any technology and in any medium now
known or later developed (Use Rights). The Society may also utilize information from the
Microfilmed/Digital Records to create resources such as indices and research aids. The Society
may not sell copies of the Microfilmed/Digital Records in any medium without the written
consent of the Records Custodian but may sell any resourees it creates from the
Microfilmed/Digital Records. The Society may also charge users a use fee to help cover the cost
of providing access 1o the Microfilmed/Digital Records.

4, The Records Custodian represents that it has the authority to allow use of the Records as
specified in this Agreement!

5. The Society agrees to provide the Records Custodians with one (1) complete set of digital
images of each of our collections digitized under this agreement.

6. This Agreement constitutes the entire agreement between the parties. If any provision of
this Agreement is or is deemed invalid or unenforceable, the remaining provisions shall remain
in force. Any modification or addition to this Agreement must be in writing and signed by both
parties.
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7. Either party may assign its rights under this Agreement to any successor or affiliate.

RECORDS CUSTODIAN:
BM&/&/@/M DC( Hj A {'Faurq
Signature h (print name) /
Stuve Avchivicd 9/172(07
Title Date

In behalf of the Pennsylvania Museum and Historical Commission

SOCIETY:
Ravsom H. [ gse
etature : (print name)
Seme’V ice President _ Nz IG ‘6@ . 2
Title o 2@1{)

In behalf of Genealogical Society of Utah
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Pennsylvania Museum and Historical Commission

Recmds pxeserved by the Genealogical Soclety of Utah

Record Type Time period .Year - | Number
e . filmed [ ofrolls
Accounts 1775-1779 1978 2
Receipt books 1775-1776 <
Accounts 1777-1790 1978 2
Admission and discharge books R 1844-1888 1979 57
Clemency file ) 1790-1873
Mortgage books 1774-1788
Mortgages and valuations for Bedford, Chester
Cumberland, Philadelphia and York counties 1773-1793
Pardon books 1791-1877
Application for passes 1775-1790 1978 1
Applications for patents when the present owner cannot 1976 1
give a complete statement of the title from the warrantee 1786-1884
Applications for release of liens 1816-1929
Philadelphia city lots ' 1682-1790
Applications for release of liens 1816-1929 1976 2
Applications for patents when the present owner cannot 1786-1884
- give a complete statement of the title from the warrantee
Philadelphia city lots 1682-1790
Applications for warrants 1734-1865 1975 173
Applications for warrants 1755-1866 1976 4
Applications for warrants not issued 1786-1909 1976 13
Applications: new purchase # 1-3683 1770-1790 1976 1
Index to old rights in Bucks & Chester counties 1682-1761
Index to old rights in Philadelphia county 1682-1748
Appointments files 1775-1790 1979 4
Bankruplcy files 1785-1790
Assessor’s duplicate tax list for Allen Township 1796-1798 1982 1
Assessor’s duplicate tax list for Buffalo Township 1808-1809
Assessor’s duplicate tax list for Dickinson Township 1793, 1802, 1803
Assessor’s duplicate tax list for East Pennsboro 1798, 1809, 1810
Assessor’s duplicate tax list for Fannett Township 1783
Assessor’s duplicate tax list for Frankford Township 1804
Assessor’s duplicate tax list for Greenwood Township 1798, 1801, 1810
& 1813
Assessor’s duplicate tax list for Hopewell Township 1798
Assessor’s duplicate tax list for Middleton Township 1798, 1809
Assessor’s duplicate tax list for Mifflin Township 1798, 1804, 1809,
1812 & 1814
Assessor’s duplicate tax list for Newton Township 1798, 1817
Assessor’s duplicate tax list for Rye Township 1798, 1813, 1817
Assessor’s duplicate tax list for Shippensburg 1817
Assessol’s duplicate tax list for South Middleton Township 1813
Assessor's duplicate tax list for Southampton Township 1803, 1809, 1812
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Assessor’s duplicate tax list for Toboyne Township 1798
Assessor’s duplicate tax list for Tyrone Township 1798
Cumberland Co, Negro Slaves name & age returns 1780, 1791, 1828
Baynton, Wharton and Morgan papers in PA State Arch, .- ? 10
Births, marriages and deaths 1852-1854 1977 6
Board of Property papers 1682-1850 1976 19
Board of Property petitions, undated 1682-1815 1976 5
Board of War and State Navy Board file 1776-1777 1978 1
Caveats 1699-1890 1976 20
Certified townships of Luzerne County .- 1966 79
Index to old rights in Philadelphia County 16821748
Master register of Commonwealth property 1919-1957
Original purchases 1683-1702
Patent books 1676-1960
Civil War veterans card file 1861-1866 1978 80
Clemency files 1775-1790 1978 12
Election returns 1776-1790
Forfeited estates file 1777-1790
Marriage bonds 1784-1786
Militia returns 1775-1790
Qaths of allegiance 1777-1790
Connecticut patents for land in the 17™ townships of 1785-1810 1976 25
Luzerne Co.
Convict docket 1826-1859 1979 1
Coroner’s inquisitions 1751-1796 1977 1
County surveys 1683-1859 1976 3
Cour} of Admiralty records 1780-1795 1976 2
Court records for the Eastern District 1736-1856 1977 24
Day books 1809-1879 1978 50
Declarations of intention 1832-1906
Marriage records 1885-1889
Military accounts, line 1775-180%
Military accounts, militia 1793-1809
Military accounts, Navy 1775-1794
Passenger & street railway companies reports & Railroads
& steam railway companies reports 1861-1903
Pilot indentures 1806-1896 &

1908-31
Practitioners of Medicine and Surgery 1881-1889
Register of Physicians in Pennsylvania 1870-1917
Revolutionary War pensions 1785-1809
Revolutionary War pensions accounts 1807-1883
War, list of soldiers 1812
Death warrants 1794-1873 1977 4
Death warrants 1874-1899 1979 19
Land office journal 1738-1773
Population records 1889-1910

o
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Rent rolls 1703-1744
Deeds 1792-1795 1976 2
Depositions 1683-1881 1976 14
Depreciation lands records 1780-1800 1976 1
Donation lands or military tracts 1780-1800 '
Master register of Commonwealth property 1919-1957
Descriptive books of Pennsylvania regiments 1861-1864 1979 4
List of deserters ' 1866
Mexican service index 1846-1848
Military vecords 1864-1870
Muster roll for Pennsylvania soldiers 1869-1880
Names of sick and wounded soldiers of PA volunteers 1861-1866 -
Naturalization lists 1740-1773
New Castle County survey notes 1675-1679
Pennsylvania soldier’s home records 1866-1883
Pennsylvania soldiers and sailors homes 1864-1872
Registrar book 1720-1739 _
Diaries - - 1979 4
Divorce papers 1786-1815 1978 6
Escheats 1796-1822 '
Dockets 1828-1910 ? 1
Docket of JP. Houser 1858-1893
List of taxables, Harmony Township 1852-1876
Donation lands records 1780-1800 1976 9
East & West side applications 1765-1769 1976 1
Equity papers 1836-1880 1978 2
Executive Cotrespondence 1775-1790 1978 16
General motions docket - 1750-1837 1977 1
Divorce docket 1800-1805 )
Grand Army of the Republic collection, descriptive books 1866-1956 1995
Habeas Corpus : 1771-1773,1775 1978 1
& 1785-1787

Index to old rights in Bucks and Chester Counties 1682-1761 1976 1
Index to old rights in Philadelphia County 1682-1748
New purchase of Applications 1770-1790
Index to old rights in Philadelphia County 1682-1748 1966 1
Master register of Commonwealth property 1919-1957 '
Inventory of Church archives in Pennsylvania - - 1977 72
Island records (sales, surveys, appraisals, etc.) 1757-1865 1976 13
Judgment dockets (indices) . 1756-1896 1977
Land drafts and warrants 1738-1890 1976 5
Land papers from Board of property 1753-1868
Land office journal 1738-1773 1979 1
Rent rolls 1703-1744

| Last purchase original watrants 1780-1810 1976 16
Letters of attorney 1681-1895 1976 9
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List of people received into the marine hospital out of 1784 1978 \
sundry : --
Return of officers and soldiers fio unpatented lots --
Return of Pennsyivania Line entitled to donation lands 1785-1809 &
Revolutionary war pension accounts 1834-38
Mexican War military accounts 1846-1880 1978 11
War of 1812 militia accounts 1812-1827
Military abstract card for the Revolutionary War 1775-1783 1978 42
Military claims not settled 1862-1905 1977 5
Military claims settled 1862-19035 1977 63
Militia absentee returns for Philadelphia city 1777-1791 1978 2
Militia accounts 1777-1794 1978 38
Minutes books 1775-1776 9
Records 1776-1790
Misc. manuscripts of the Revolutionary War era 1771-1791 197? 1
Morigage records 1687-1820 1976 6
Names of foreigners who took the oath of allegiance to the - 1727-1775 1967 1
province and state of Pennsylvania
With foreign arrivals 1786-1808
Naturalization records 1794-1868 1977-78 42
Index to naturalization 1794-1824 1842-
1868

New and last purchases 1769, 1784 1976 |
Nicholson lands-commissioner’s return of sale 1769-1843 1976 1
Record of land applicants - 1786
Original surveys 1682-1920 1976 499
Original warrants -- 1977 156
Original warrants of depreciation lands 1780-1800 1976 4
Patent books 1676-1960 1976 .78
Certified townships of Luzerne county --
Index to old rights in Bucks and Chester counties 1682-1761
Index to old rights in Philadelphia county 1682-1748
Original purchases 1683-1702
Patents issued for in-lots and out-lots at the town of 1796-1919 1976 5
Beaver, Erie, Franklin, Warren and Waterford
Pennsylvania Archives Series - 1° to 7" Series - 1961- 65

_ 1974
Perpetuation of testimony docket 1781-1801 1977 1
Proof of settlement records 1797-1869 1976 15
Proprietary papers 1682-1850 1976 25
Proprietaty towns 1751-1829 1976 1
Record of land surveyed by the Deputy Surveyors 1683-1859 1976 6
Record of the proprietary Governments 1700-1763 1979 1
Revolutionary War pension file 1809-1893 1977 3
Sheriff’s deed book for the Eastern District 1796-1876 1977 4
Spanish American War Veteran's compensation file - - 1979 46
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Tax and exoneration lists for Allegheny Co 1791 1978 1

Tax and exoneration lists for Bedford Co - 1773-1782

Tax and exoneration lists for Bedford Co 1782-1789 1978 1
-| Tax and exoneration lists for Berks Co 1767-1780

Tax and exoneration lists for Berks Co 1781-1789 1978 9

Tax and exoneration lists for Bucks Co 1777-1789

Tax and exoneration lists for Chester Co 1764-1788

Tax and exoneration lists for Cumberland Co 1778-1789

Tax and exoneration lists for Dauphin Co 1785-1789 1978 3

Tax and exoneration lists for Fayette Co 1783-1789

Tax and exoneration lists for Franklin Co 1785-1789

Tax and exoneration lists for Huntingdon Co 1788-1789

Tax and exoneration lists for Lancaster Co 1772-1786

Tax and exoneration lists for Montgomery Co 1785-178% 1978 1

Tax and exoneration lists for Northampton Co 1772-1790 1978 14

Tax and exoneration lists for Notthumberland Co 1778-1787

Tax and exoneration lists for Philadelphia Co 1762-1794

Minutes of County Commissionets (Philadelphia) 1797-1801

Carriage and billiard table taxes (Philadelphia) 1791-1794

Tax and exoneration lists for Washington Co 1781-1789

Tax and exoneration lists for Westmoreland Co 1783-1794

Tax and exoneration lists for York Co 1779-1789

Title papers 1784-1852 1976 11

US volunteets of the Spanish American War 1793-1901 1979 1

War of 1812 pension records 1866-1896 1977 27

Warrant of attorney docket ~ 1795-1874 1977 3

Warrant repister 1682-1950 1976 6

Total Rolls: | 2,118
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EXPANDED USE AGREEMENT

GENEALOGICAL SOCIETY OF UTAH, & nonprofit corporation organized under the laws of.
the State of Utah in the United States of America, with principal offices located at 50 East North
Temple Street, Suite 500, Salt Lake City, Utah, United States of America (Society), and the
Pennsylvania Museum and Historical Commission, with offices at State Museum Building, 300
North Street Harrisburg, PA 17120 (Records Custodian), represent and agree as follows:

1. The Society has previously microfilmed/digitally imaged and/or purchased copies of
records (Records), under the custody of the Records Custodian as briefly described below or on
an attached list:

See appendix “A” — Records acquired from the Pennsylvania Historical & Museumn Commission

This has resulted in the creation of Microfilmed/Digital Records.

2. This Expanded Use Agreement memorializes, amends and is supplemental to prior verbal
or implied Agreements.

3. The Society may reproduce, distribute, fransmit, display, use and permit the use of the
Microfilmed/Digital Records, for nonprofit purposes, via any technology and in any medium now
known or later developed (Use Rights). The Society may also utilize information from the
Microfilmed/Digital Records to create resources such as indices and research aids. The Society
may not sell copies of the Microfilmed/Digital Records in any medium without the written
consent of the Records Custodian but may sell any resources it creates from the
Microfilmed/Digital Records. The Society may also charge users a use fee to help cover the cost
of providing access to the Microfilmed/Digital Records.

4, The Records Custodian represents that it has the authority to allow use of the Records as
_specified in this Agreement,

5. The Society agrees to provide the Records Custodians with one (1) complete set of digitai
images of each of our collections digitized under this agreement.

6. This Agreement constitutes the entire agreement between the parties. If any provision of
this Agreement is or is deemed invalid or unenforceable, the remaining provisions shall remain
in force. Any modification or addition to this Agreement must be in writing and signed by both
parties.
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7. Either party may assign its rights under this Agreement to any successor or affiliate.

RECORDS CUSTODIAN:
- -
Mﬂ/@;ﬂt&m Dc( mra{y /r[ (—#qu_,,-,]
Signature ) (print name) /
Stare fvchingr 7/17(/07
Tile . Date

In behalf of the Pennsylvania Museum and Historical Commission

SOCIETY:
- PRansom 4. Lve
Signature = . {print name) ’
SewdeVice President [9_fels 2e07
Tirle . Date

In behalf of Genealogical Society of Utah
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Pennsylvania Museum and Historical Commission

Recmds pmserved by the Genealogical Soclety of Utah |

Assessor’s duplicate tax list for Dickinson Township
Assessor’s duplicate tax list for East Pennsboro

1793, 1802, 1803
1798, 1809, 1810

.Assessor’s duplicate tax list for Fannett Township 1783
Assessor’s duplicate tax list for Frankford Township 1804
Assessor’s duplicate tax list for Greenwood Township 1798, 1801, 1810
& 1813
Assessor’s duplicate tax list for Hopewell Township 1798
Assessor’s duplicate tax list for Middleton Township 1798, 1809
Assessor’s duplicate tax list for Mifflin Township 1798, 1804, 1809,
1812 & 1814

Assessor’s duplicate tax list for Newton Township 1798, 1817
Assessor’s duplicate tax list for Rye Township 1798, 1813, 1817
Assessor’s duplicate tax list for Shippensburg 1817
Assessor’s duplicate tax list for South Middleton Township 1813
Assessor’s duplicate tax list for Southampton Township 1803, 1809, 1812

Record Type Time period . | .Year - | Number

' filmed [ ofrolls
Accounts 1775-1779 1978 2
Receipt books 1775-1776
Accounts 1777-1790 1978 2
Admission and discharge books 1844-1888 1979 57
Clemency file 1790-1873
Mortgage books 1774-1788
Mortgages and valuations for Bedford, Chester,
Cumberland, Philadelphia and York counties 1773-1793
Pardon books 1791-1877
Application for passes 1775-1790 1978 1
Applications for patents when the present owner cannot 1976 1
give a complete statement of the title from the warrantee 1786-1884
Applications for release of liens 1816-1929
Philadelphia city lots 1682-1790
Applications for release of liens 1816-1929 1976 2
Applications for patents when the present owner cannot 1786-1884
give a complete statement of the title from the warrantee
Philadelphia city lots 1682-1790
Applications for warrants 1734-1865 1975 173
Applications for warrants 1755-1866 1976 4
Applications for warrants not issued 1786-1909 1976 13
Applications: new purchase # 1-3683 1770-1790 1976 1
Index to old rights in Bucks & Chester counties 1682-1761
Index to old rights in Philadelphia county 1682-1748
Appointments files 1775-1790 1979 4
Bankruptcy files 1785-1790 -
Assessor’s duplicate tex list for Allen Township 1796-1798 1982 1
Assessor’s duplicate tax list for Buffalo Township 1808-1809

OOR Exhibit 5 Page 029




Assessor’s duplicate tax list for Toboyne Township 1798
Assessor’s duplicate tax list for Tyrone Township 1798
Cumberland Co, Negro Slaves name & age returns 1780, 1791, 1828
Baynton, Wharton and Morgan papers in PA State Arch. -- ? 10
Births, marriages and deaths 1852-1854 1977 6
Board of Property papers 1682-1850 1976 19
Board of Property petitions, undated 1682-1815 1976 5
Board of War and State Navy Board file -1776-1777 1978 -1
Caveats 1699-1890 1976 20
Certified townships of Luzerne County -- 1966 79
Index to old rights in Philadelphia County 1682-1748
Master register of Commonwealth property 1919-1957
Original purchases 1683-1702
Patent books 1676-1960
Civil War veterans card file 1861-1866 1978 80
Clemency files 1775-1790 1978 12
Election returns 1776-1790
Forfeited estates file 1777-1790
Marriage bonds 1784-1786
Militia returns 1775-1790
Qaths of allegiance 1777-1790
Connecticut patents for land in the 17" townships of 1785-1810 1976 | 25
Luzerne Co. .
Convict docket 1826-1859 1679 1
Coroner’s inquisitions 1751-1796 1977 1
County surveys 1683-1859 1976 3
Court of Admiralty records 1780-1795 1976 2
Cowrt records for the Eastern District 1736-1856 ° 1977 24
Day books : 1809-1879 1978 50
Declarations of intention 1832-1906
Marriage records 1885-1889
Military accounts, line 1775-180%
Military accounts, militia 1793-1809
Military accounts, Navy 1775-1794
Passenger & street railway companies reports & Railroads
& steam railway companies reports 1861-1903
Pilot indentures ' 1806-1896 &

1908-31
Practitioners of Medicine and Surgery 1881-1889
Register of Physicians in Pennsylvania 1870-1917
Revolutionary War pensions 1785-1809
Revolutionary War pensions accounts 1807-1883
War, list of soldiers 1812
Death warrants 1794-1873 1977 4
Death warrants 1874-1899 1979 19
Land office journal 1738-1773 :
Population records 1889-1910
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Rent rolls 1703-1744

Deeds 1792-1795 1976 2

Depositions 1683-1881 1976 14

Depreciation lands records 1780-1800 1976 !

Donation lands or military tracts 1780-1800

Master register of Commonwealth property 1919-1957

Descriptive books of Pennsylvania regiments 1861-1864 1979 4

List of deserters 1866

Mexican service index 1846-1848

Military records : 1864-1870

Muster roll for Pennsylvania soldiers _ 1869-1880

Names of sick and wounded soldiers of PA. volunteers 1861-1866

Naturalization lists 1740-1773

New Castle County survey notes 1675-1679

Pennsylvania soldier’s home records 1866-1883

Pennsylvania soldiers and sailors homes 1864-1872

Registrar book 1720-1739

Diaries - - 1979 4

Divorce papers 1786-1815 1978 6

Escheats 1796-1822

Dockets 1828-1910 ? 1

Docket of JP. Houser 1858-1893

List of taxables, Harmony Township 1852-1876

Donation lands records 1780-1800 1976 9

East & West side applications 1765-1769 1976 1

Equity papers 1836-1880 1978 2

Executive Cottespondence 1775-1790 1978 16

General motions docket 1750-1837 1977 1

Divorce docket 1800-1805

Grand Army of the Republic collection, descriptive books 1866-1956 1995 5

Habeas Corpus 1771-1773, 1775 1978 1
& 1785-1787

Index to old rights in Bucks and Chester Counties 1682-1761 1976 1

Index to old rights in Philadelphia County 1682-1748

New purchase of Applications 1770-1790

Index to old rights in Philadelphia County 1682-1748 1966 1

Master register of Commonwealth property 1919-1957

Inventory of Church archives in Pennsylvania -- 1977 72

Island records (sales, surveys, appraisals, etc.) 1757-1865 1976 13

Judgment dockets (indices) 1756-1896 1977 3

Land drafts and warrants 1738-1890 1976 5

Land papers from Boatd of property 1753-1868

Land office journal 1738-1773 1979 1

Rent rolls 1703-1744

Last purchase original warrants 1780-1810 1976 16

Letters of attorney 1681-1895 1976 9
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List of people received into the marine hospital out of 1784 1978 1
sundry --
Return of officers and soldiers fio unpatented lots -
Return of Pennsylvania Line entitled to donation lands 1785-1809 &
Revolutionary war pension accounts 1834-38
Mexican War military accounts 1846-1880 1978 11
War of 1812 militia accounts 1812-1827 ‘
Military abstract card for the Revolutionary War 1775-1783 1978 42
Military claims not settled 1862-1905 1977 5
Military claims seitled 1862-1905 1977 63
Militia absentee returns for Philadelphia city . 1777-1791 1978 2
Militia accounts 1777-1794 1978 38
Minutes books 1775-1776 9
Records 1776-1790
Misc. manuscripts of the Revolutionary War era 1771-1791 197? 1
Mortgage records 1687-1820 1976 6
Names of foreigners who took the oath of allegiance to the 17271775 1967 1
province and state of Pennsylvania
With foreign arrivals 1786-1808 :
Naturalization records 1794-1868 1977-78 42
Index to naturalization - 1794-1824 1842-

1868 .
New and last purchases 1769, 1784 1976 1
Nicholson lands-commissioner’s return of sale 1769-1843 1976 1
Record of land applicants. 1786
Original surveys 1682-1920 1976 499
Original warrants “- 1977 156
Original warrants of depreciation lands 1780-1800 1976 4
Patent books 1676-1960 1976 78
Certified townships of Luzerne county --
Index to old rights in Bucks and Chester counties 1682-1761
Index to old rights in Philadelphia county 1682-1748
Original purchases 1683-1702
Patents issued for in-lots and out-lots at the fown of 17961919 1976 5
Beaver, Erie, Franklin, Warren and Waterford
Pennsylvania Archives Series - 1™ to 7™ Series - 1961- 65

1974

Perpetuation of testimony docket 1781-1801 1977 1
Proof of settlement records 1797-1869 1976 15
Proprietary papers 1682-1850 1976 25
Proprietary towns 1751-1829 1976 1
Record of land surveyed by the Depuly Surveyors 1683-1859 1976 6
Record of the proprietary Governiments 1700-1763 1979 1
Revolutionary War pension file 1809-1893 1977 3
Sheriff’s deed book for the Eastern District 1796-1876 1977 4
Spanish American War Veteran’s compensation file - - 1979 46
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Tax and exoneration lists for Allegheny Co 1791 1978 1

Tax and exoneration lists for Bedford Co 1773-1782 .

Tax and exoneration lists for Bedford Co 1782-1789 1978 1

Tax and exoneration lists for Berks Co 1767-1780

Tax and exoneration lists for Berks Co 1781-1789 1978 g

Tax and exoneration lists for Bucks Co 1777-1789

Tax and exoneration lists for Chester Co 1764-1788

Tax and exoneration lists for Cumberland Co 1778-1789

Tax and exoneration lists for Dauphin Co 1785-1789 1978 3

Tax and exoneration lists for Fayette Co 1783-1789

Tax and exoneration lists for Franklin Co - 1785-1789

Tax and exoneration lists for Huntingdon Co 1788-1789

Tax and exoneration lists for Lancaster Co 1772-1786

Tax and exoneration lists for Montgomery Co 1785-1789 1978 1

Tax and exoneration lists for Northamptor Co 1772-1790 1978 14

Tax and exoneration lists for Northumberland Co 1778-1787

Tax and exoneration lists for Philadelphia Co 1762-1794

Minutes of County Commissioners (Philadelphia) 1797-1801

Carriage and billiard table taxes (Philadelphia) 1791-1794

Tax and exoneration lists for Washington Co 1781-1789

Tax and exoneration lists for Westmoreland Co 1783-1794

Tax and exoneration lists for York Co 1779-1789

Title papers 1784-1852 1976 11

US volunteers of the Spanish American War 1793-1901 1979 1

War of 1812 pension records 1866-1896 1977 27

Warrant of attorney docket 1795-1874 1977 3

Warrant register 1682-1950 1976 6
Total Rolls: | 2,118
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B ) HMC License Apreament— Appendlx

This Addendum Is made pursttant to the License Agreement dated December 15, 2008 hetweaen -
Aricestry.com Operations Inc,, formerly known as The Ganerations Network, Inc. {(“Ancestry)

and the Pennsylvanla Historical and Museum Commission ("PHMC) {the “Agreament”}, and
cavers the digitlzation, Indaxing and distribution of additlonal Records and Licensed Materials.
Capitalized tarms not defined harein shall have the meaning deflned in the Agreemant.

A. Amendmeant to Anpendix A, “Appendix A” Is hereby amended to add the followlng text to
the end of the Append|x.

ProJect Name Approxfl of Imeges | Years Covered Farmat Exclusivity
Pennsylvania Deaths | 6.5 milllon 1806-195], | Sheets 3 yaars
Pennsylvania Blrths | 200 thausand 1906 Sheets 3 years

* B. Transportation Proeess, Ancestry.com would like to propose the following guldetines for
the handling of the vital records from the State of Pennsylvania,

Ancestry.com tralned staff would make weeldy visits to the Archive In a NARA approved secure
van to pide up and return boxes of vital records. The van will not make any detours outslde the
approvad route ar be allowed to make any unplanned stops. Ancastry.com will typically
transpart 35 hoxes of vitals with each trip, holding those baxes for a period of 2 weeks, This
would mean that approximately 70 boxes of vitals would be stored at our Sliver Spring facility at
any one time. After each batch cf boxes was scanned, Ancestry.com trained staff would re-file
and re-box the records In new acld free files and boxes and return them with the next weelly
trip. Inltially those trips may be less fraquant, with fewer boxes, but would eventually ramp up
to meet the above outlined procedures,

All handling of documents will be performed by Ancestry steff, who have been trained and
certifled by NARA In the care of records. All records will be stored in a secured vault, with 24
hour survaillanca,

Ancestry.com agrees to relmburse the Pennsylvania Historical & Museum Commisslon up to
$5,000 for tha purchase of approximately 1000 acid frae hoxes. -

In the event that a patron request Is made for a record that s in our possession, Ancestry.com
staff will scan the requested document and email the image to the Archiva for fulfillment, We
estimate that this process wiil be complated within a 24-48 hour period, If not soaner.
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C. No Other changes., The-Agreement remalns otherwlse unchanged.

Ancestry.com Operations Inc.
Tite: VP, Comrtlnt
Date: 2.2 A?;j 20172

 Date: 9/;"@/”"“

Pennsylvania Historical and Museum Commission

oy el (P e

Tite: S terte A'ch((l/l $r
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Addendum to the PHMC License Agreement ~ Appendix A

This Addendum is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operations Inc., formecly known as The Generations Network, inc. (“Ancestry)
and the Pennsylvania Historical and Museum Commission (“PHMC") {the “Agreement”}, and
covers the digitization, indexing and distcibution of additional Records and Licensed Materlals,
Capitalized terms not defined hereln shall have the meaning defined in the Agreement.

A, Amendment to Appendix A. “Appendix A” s hereby amended to add the following text to
the end of the Appendix. :

Praject Name Approx # of images | Years Coverad Format Exclusivity

Buria} Cards 100,000+ 1777-2012 Sheets 3 years

B. No Other Changes. The Agreement remains otherwlse unchanged.

Ancestry.com Operations Inc. Pennsylvania Historlcal and Museum Commission
By: ,- By sl ﬂﬁ’""7,
LIRS
Title: ConTeraT DiCEZTOL Title: Sara ﬂ\-u:&w(.ﬁ-f
Date; 2@l2-11-2% ' Date: {1/2,3/;2_

*Series | conslsts of 57 boxes and 1 carton of approximately 500 cards each or 28,000¢. Other cards
from Serles | have already been Imaged and Indexed, and the remaining cards were set aside when the
others were micorofiimed. Setles IV conslsts of 36 cartons with some 2,000 cards per carton or 72,0004,
it should be noted that some of these are not Individual burfal cards but computer printouts on green
bar paper.
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Addendu_m to the PHMC License Agrsament — Appendix A

This Addendum Is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operatlons Inc., formerly known as The Generatlons Network {*Ancestry} and the
Pennsylvania Historical and Museum Commission {"PHMC") (the “Agreement”), and covers the
digitization, indexing and distribution of additlonal Records and Licensed Materials. Capitallzed
terms not defined herein shall have the meaning defined In the Agreement.

A. “Appendix A” Is hereby amended to add the following text to the end of the Appendix.

Project Name Approx # of Images | Years Covered Format . Excluslvity

Civil War Muster Rolls | 5000 1861-1865 Sheets 3 years

A

The Agree}nent remains otherwlse unchanged.

Ancestry.com Operatlons Inc. Pennsylvania Historical and Museum Commisslon
By: By: M Q -
toa
Title: CentenT DiLeTToR Title: __{:»ta te A-VC_(( lib(.('('
.
Date: 1© /) /2012, Date: Q/l "({(
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Addendum to the PHMC License Agreement — Agp_andlx A

This Addendum is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operations inc., formeriy known as The Generations Network ("Ancestry) and the
Pennsylvania Historical and Museum Commission (“PHMC’) {the “Agreement”), and covers the
digitization, Indexing and distributlon of additional Records and Licensed Materlals. Capitalized
terms not defined hereln shall have the meaning defined In the Agreement.

A. “Appendix A” is hereby amended to add the following text to the end of the Appendix.

Project Name Approx # of Roils Years Covered Format ' Excluslvity

.Pennsylvanla County | 1234 1880-1950 (Approx) | Microfilm 3 years
Marrlages

The Agreement remalns otherwise unchanged.

Ancestry.com Operations Inc. Pennsylvania Historical and Museum Commission
By: -1 %; ;"—”D By:- «\M &%7

hY ~
Title:CONTENT DIZEZTYE ) Title: State Hvelive

Date: 6/23//4» | Date: 6/2‘0/(‘(
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Addendum to the PHMC License Agreement — Appendix A

This Addendum is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operations Inc., formerly known as The Generations Network (“Ancestry) and the
Pennsylvania Historical and Museum Commissfon (“PHMC”) (the “Agreement”), and covers the

digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized
terms not defined herein shall have the meaning defined in the Agreement.

A. “Appendix A" is hereby amended to add the following text to the end of the Appendix.

Project Name . Quantity Years Covered Format | Excluslvity
National Guard Enlistment Files 1876-1845 Paper 3 Years
Death Cerﬁfi:ates 215,000 i964 Paper 3 Years
Birth Centificates 330,000 1909 Paper 3 years
PA indu;tr}al Ref, Huntingdon - Bio Registers 4rolis 1889-1232 I Microfilm { 3 years
PA Industrial Ref, Huntingden — Registers of Prisoners 2rolls 1889-1925 Microfiim | 3 years
Eastern Penn Penitentiary — Bertillion Hand Books 6 rolls 1895-1937 Microfilm | 3 years
Eastern Penn Penitentiary — Convict Reception Registers | 39 rolls 1842-1929 Microfiim { 3 years
Allegheny Workhouse — Discharge and Description Dock | 16 rofls 1873-1971 Microfiim | 3 years
Allegheny Wori'chc;use ~ Reg of all prisoners tried/sente { 13 rolls 1869-1971 Microfilm | 3 years
West State Penn — Descriptive Lists 3irolls 1876-1956 Microfilm | 3 years
West State Penh — Prisoner Fingerprint ID Cards 86 rolls 1907-1965 Microfilm | 3 years
PA County Slave Records ~ Adams, Bedford, Bucks, 1986 images 1780-1849 Digital none
Centre, Cumberfand, Fayetie, Lancaster, and

Washington counties

Ancestry agrees to take possession and retain Licensed Materials identified in Appendix A
(including as amended) and maintain them until such time as they are requested by PHMC or
the Pennsylvania State Archives, at which time copies will be returned within six months of such
request. Ancestry will also create digital images of other historic content, as mutually agreed
upon by both parties, while Ancestry has scanning operations on location at the Archives.

The Agreement remains otherwise unchanged.

Ancestry, Operations Inc. Pennsylvania Historical and Museum Commission
By: By:
RUINTOD  ATEINSoN
Title: DwEctol Title:
Date: 20i15-49~%y Date:
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Addendum to the PHMC Llcense Agreement Appendlx A
(County Marrlase Records)

This Addendum 1s made pursuant to the I.Icense Agreement dated December 15, 2008 between

Ancestry com Operatlons Inc., formerly known as The Generations Network ("’Ancestry) and the

Pennsylvanla Historical and Museum Comnission ("PHMC”} {the “Agreement”),. and covers the

digitization, Indexing and distribution of additional Records and Licensed Materials. Ancestry
has recelved permlssion/approval from the countles identified below to provide this

digltization, Indexlng and distribution of these additional Records and Licensed Materlals |
' Capltallzed terms not defined herain shall have. the meaning deﬂned In the Agreement,.

A "Appendbr AY is hereby amended to add the followlng text to the end of the Appendlx

County _ Quantity Years Covered Format Exctualulty _
-CIa_rIon ' ~Torols | tssste _ - | Microflim | 3years
Adams -+ 15 volls ;.l8-52-1855&u!.385-19_5_0“- Microfilm | 3 Years
Monitgomery a5volls | 1685-1901 & 18851673 . Microfiim | 3 years
' r’otter T— -~ | 7 rolls 31885-1906 ' , Microfim | 3 years
Cearfigd , lroll | 18521854, 1966, 16771878 ticroflim | 3 years
: Alleeh_env ‘_BOroII‘s ;885-1906&188?1925 | .‘Mlcroﬂlm 3years
- [ Fuiton [orolls [ 1885-1963 & 1852-1854 Microfim | 3 years
[ Sayder [Frols | 8861520 ' Microfim | 3years

: Ancestry agrees to take possesslon and retain Llcensed Materlals Identified in Appendix A

{inciuding as amended} and maintaln them untl such time as they are requested by PHMC or
the Pennsylvanla State Archives, at which time coples will be returned within six months of such

_request. Ancestry will also prepare a copy of the foregolng Licensed Materlals and provida a

copy to the named Counties above upon the respectlve county’s request.

The Agreement remalns otherwlse unchanged

Ancestry.com Qperaﬁdns Ine.

BV:.% ' l BV r—r,g/

TitlexoNTERNT OiZecTg Title: SimNu-wu&—

Pennsvi\ranla Hlstorlcal and Museum Commission

Date: ' 20l6-5 -4 Date: 5/3/ tote -

P
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Addendum to the PH MIC License Agreement ~ Appendix A

This Addendum Is made pursuant to the License Agraement dated December 15, 2008 between
Ancestry.com Operations Inc., formerly known as The Generatlons Network {"Ancestry} and the
Pennsylvania Historical and Museum Commission.("PHMC"} {the “Agreement”), and covers the
digitization, indexing and distribution of additiona) Records and Licensad Matérials. Capitalized
terms not defined herein shall have the meaning defined In the Agreement.

A. “Appendix A" Is hereby amended to add the following text to the end of the Appendix.

Project Nama Approx # of Images. * irears'Covered Format Eicluslvltv -
Pennsylvania Deaths | 130,000 1967 Sheets 3 years
Pannsylvania Births | 250,000 1912 Shaets '3 years

The Agreement remains otherwise unchanged:

Ancestrv.corh Operations [nc.

By: W
Title: VP Gatont

Date: ~1/27'/“?

Pennsylvania Historical and Museum Commisslon

] ]V"'/C—-:-‘t \
Title: Apsakvds  Ow-E oot

By:

Date: \[3,3/ Lo\g -
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DocuSign Envelope ID: 8011E1F4-7771-4B0C-880A-76248013FA6B

h’d__dendu_in to th'e:PHMC License Agreement = Ab]aand'lk A

. This Addendum is made pursuant to the License Agreement dated December 15, 2008 between

. Ancestry.com Operations Inc., formerly known as The Generatiohé Network (“Ance"stry) and the
Pennsylvania Historical and Museum Commission (”PHMC”) {the "Agreement"), and covers the
dlgltizatlon, indexing and distribution of additional Records and Licensed Materials: Capitalized
tefms not defined herein shall have theé meaning dgﬂned in the Agreement.:

A. “Appendix A” is hereby amended to add the folid\i.;!ng t"éxt;t‘_o the end of the Appendii_. >

Project Name: N . Approx # of Images. Years(;évered | Format, Exclusivity
Pennsylvanla Deaths. - ["130,000 © 11969 - . | Sheets. 3-years
| Pennsylvania Blsths =~ - . [2s0000 - - -[1914 Sheets 3 years
PA Matiorial Guard Vetar'ans Card File _ o " | 1876-1921. Digital none
[‘awit War veteransCard Fite — | 1861-1866 | Dlgital none
| Revalutionary War Military Abstract . ° l178s5.1803 . Digital. | none °
Card File . ) ) . . . .
World War 1 Service Medal Appllcatlon ' ©. | 1938-1950 ° | Digital ‘none
Spanish American War Veterans Card B Digital nore
Mexican Border Campaign Veterans ' T 1916-1917 . | Digital T none:
Card File.. L . | ] ..
Mtlitia Officers Index Cards _ ' . | 1775-1800 Digital none

Special Considerations:
' ¢ Ancestry will pay for tosts associated with duplicating/copying and
dellverlng the digital content. ,
e ' Digital content will be delivered within 30 days of the signlng of this
Addendum -

The Agreement remains otherwise unchanged.’

Ancestry.com Operations inc. - ' Pe_nnsylvanla Historical and Museum Commission
By; ‘mu’ QM’UI ' T ‘w«

Title; VP Global Content - ~ "Title:. State Archivist/Bureau Director

Date: 12. March- 2020 Date: .01/27/2020
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. Addendum #2 to the PHMC License Agreement — Appendix A

This'-Addendum is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operations Inc., formerly known as The Generations Network, Inc. ("Ancestry”) and the

" Pennsylvania Historical and Museum Commission (“PHMC") (the "Agreement”}, and covers the
digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized terms not
defined herein shall have the meaning defined in the Agreement,

A. “Appendix A" is hereby amended to add the following text to the end of the Appendix.

Project Name 'Approx # of Images | Years Covered | Format Exclusivity
Pennsylvania Deaths 130,000 ' 1970 ‘Sheets 3 years
Pennsylvania Births /250,000 1915 Sheets 3years

‘The Agreement remains otherwise unchanged.

Ancestry.com Operations Inc.

By:
Title: VP Global Content
Date:

T .
Pennsylvania Historical and Museum Commission

By: David W. Camicheal

Title;  State Archivist/Bureau Director

Date: 7/12/2021
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Addendum #2 to the PHMC License Aqreement — Ap pendix A

. This Addendum is made pursuant to the License Agreement dated December 15, 2008 between
Ancestry.com Operations Inc., formerly known as The Generations Network, Inc. (“Ancestry”) and the
Pennsylvania Historical and Museum Commission (“PHMC") (the “Agreement”), and covers the
digitization, indexing and distribution of additional Records and Licensed Materials. Capitalized terms not
defiried herein shall have the meaning defined in the Agreement. '

A. ™“Appendix A" is hereby amended to add the following text to the end of the Appendix.

Project Name Approx # of Images | Years Covered | Format Exclusivity
Pennsylvania Deaths 130,000 11970 . Sheets 3 years
Pennsylvania Births 250,000 11915 Sheets 3 years

" The Agreement remains otherwise unchanged.

Ancestry.com Operations Inc.

By:
Title: VP Global Content
Date:

Pennsylvania Historical and Museum Commission

By: David W. Carmicheal

Title:  State Archivist/Bureau Director

Date: 7/12/2021
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Lastly, the Requestor’s purported desire to “create a backup” is not only a poorly veiled attempt'to
leverage the RTKL to appropriate Commonwealth property but also a circumvention of the policy
decisions of PHMC and the Commonwealth. Entirely without a shred of evidentiary support, the
Requestor brazenly asserts that PHMC’s sworn, expert testimony as to the costs to maintain archival
data is false, and imagines it is just a matter-of copying data onto a hard drive. The Requestor
speculates without foundation about what would happen in the event Ancestry.com were to close.
During this flurry of self-serving speculation, he offers himself as a “backup” of the
Commonwealth’s records. Leaving aside the fact that the Requestor has no knowledge of PHMC’s
precautions, safeguards, and policy decisions, PHMC would just note that the RTKL is ‘intended to
facilitate transparency and not such a wholesale transfer of valuable Commonwealth property.

For these reasons, the PHMC respectfully requests that the Requester s. appeal be Denied and
Dismissed.

Thank you for consideration of this matter.
Respectfully,
Is/ Gerard A. Leone

 Gerard A. Leone
‘Assistant Counsel, PHMC
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/s/ Kelly Isenberg

Kelly Isenberg
Senior Appeals Officer

333 Market Street, 16" Floor | Hamrisburg, PA 17101-2234 | 717.346,5903 | F 717.425.5343 | https://open@@fisEpabgbit 12 Page 003
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3. The OOR asks for clarification of the PHMC’s claim that the request is exempt under’
Section 708(b)(24) of the RTKL, and to clarify the statement that the “requested records
are ‘archived materials’of the Commonwealth that are already available to the public.”

First, PHMC avers that all the scans made of the records provided to Ancestry are “library
archived and museum materials™ exempt according to Section 708(b)(24) of the RTKL. 65 P.S. §
67.708. To be “archived” is to be “filed or collected in or as if in an archive” according to the
standard dictionary definition of the word.! As such, because these records are stored according
to statute ini the Pennsylvania State Archives, they are archived, and therefore exempt by §
708(b)(24).2 When PHMC describes these records as “already available” to the public, it does so
to point to the attribute shared between all the elements in the list of “library archived and
museum materials”: the Commonwealth already makes all of the collections of the state libraries, -
museums, and archives available to the public for its education and pleasure.® As the General
Assembly did not seek to make libraries or state museums needlessly copy or expose their

~ collections to which the public already had access, 50, too, archived materials like those
requested records are exempt from the RTKL.

Second, PHMC would note that the metadata produced by Ancestry associated with the scan of
each vital record would be exempted from production under the RTKL. According to the RTKL:

" (d) Agency possession. —
1) A public record that is not in the possession of an agency but is in the possesslon of a party with whom
the agency has contracted to perform a goveérnmental function on behalf of the agency; and which
directly relates to the governmental function and is not exempt under this act, shall be considered a
public record of the agency for purposes of this.act.
(2) Nothing in this act shall be construed-to require access to any other record of the party in possession of
the public record.

65 P.S. § 67.506(d)

Ancestry is contracted with the State Archives to scan those vital records that are preserved in
the State Archives so that more easily accessible electronic records may be made available to the
public. Ancestry created both the scan and the associated metadata, which it maintains on its own
servers. Assuming for the sake of argument that the scanned images of archival records are
public records, the metadata would still be exempted. The scanned images of archival records.
would be records in possession of a contractor according to (d)(1), but the metadata Ancestry
created when making the scan would a record possessed by the contractor according to (d)(2). As
such, the metadata of each scanned record is a record in possession of a private party to which
the RTKL does not apply.

! Archived.” Merriam-Webster.com Dictionary, Merriam-Webster, hitps://www.merriam-
webster.com/dictionary/archived. Accessed 2 Dec. 2022.

2 See 35 P.S. § 450.801 (“To ensure the proper safekeéping of original birth records after one hundred five (105)
years and death records after fifty (50) years the records shall be maintained by the State Archives.”).

3 See Friends of Danny DeVito v. Wolf, 658 Pa. 165, 192 (2020) (for the statutory construction doctrine of ejusdem
generis “where general words follow the enumeration of particular classes of persons or things, the general words
will be construed as applicable only to persons or things of the same general nature or class as those enumerated.”)
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'4, ‘The OOR asks how “having TGN/Ancestry déwnload the requested records and charging
the Requester a fee for the necessary equipment, if appropriate under RTKL, is not.an
option in this matter.”

Apart from exemption under the RTKL, neither PHMC nor Ancestry would attempt to provide a
download of either scanned images or their metadata because both parties will need to preserve
their rights under the contract between the parties. According to section 2.2. of the Contract
mentioned in the request, “The Licensed Materials may not be distributed or resold by PHMC to
any company or institution for any purpose, and is solely for the use of individual patrons.” If
PHMC were to distribute these records to the Requester, Ancestry would be within its

. contractual rights to claim a breach of its license and withdraw the infrastructure that provides
these records to the public free of charge. As such, PHMC cannot violate its contractual
obligation to Ancestry and imperil the relationship through which it vastly expanded the public’s
access to vital records. ' '

Lastly, even if the legal impediments of the RTKL and the contract were removed, PHMC’s staff
currently has no estimate of the costs either to download or of the dataset itself. PHMC would
note that OOR’s question seems to assume that the costs of the transfer would simply be the
costs of copying and downloading the records at issue. At the moment, PHMC has no estimate of
such a cost. But we would note that the cost of the transfer itself is not the cost of the total
request under the RTKL. Instead, under the RTKL the cost to be reckoned would be the market
value of the requested extensive dataset. According to Section 1307 of the RTKL, the fees for
copying “complex and extensive” datasets, must be based on “the reasonable market value of the
same or closely related datasets.” § 67.1307(b)(4). Terabytes of catalogued and organized
images of scanned archival documents self-evidently comprise an “extensive” dataset. As such,
the relevant estimate that PHMC and Ancestry would have to be instructed by OOR to prepare -
would be an estimate of the market value of the request and not the cost of its download or
transfer in and of itself.

Once again, PHMC respectfully requests that the Requester’s appeal be Denied and Dismissed for
the above reasons.

Thank you for consideration of this matter.
Respectfully,
s/ Gerard A. Leone

Gerard A. Leone
Assistant Counsel, PHMC
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Alec Ferretti
242 E 38th St Apt 2F
New York, NY 10016

December 8, 2022

VIA ELECTRONIC Submission
Kelly Isenberg

Senior Appeals Officer
Commonwealth of Pennsylvania
Office of Open Records

333 Market Street, 16th Floor
Harrisburg, PA 17101

Re: Docket No. AP 2022-2106
Dear Appeals Officer Isenberg,

I would like to respond to the points that were brought up in PHMC’s letter of December 6,
2022, if such a response is permissible. In order of appearance:

1. The Right to Know Law (RTK) unlike some state freedom of information laws, permits
out-of-state requesters, so long as they are a “legal resident of the United States™. My request is
thus valid, but I am not a Pennsylvania resident, so the procedures PHMC cites that allow in-
state residents to view the records for free on Ancestry do not apply to me. That being said, even
if the records were freely available on Ancestry to all, it would have no bearing on my request
because PHMC would still have failed to fulfill their obligations under RTK.

The seminal text of RTK, Section 701, states that, “Unless otherwise provided by law, a- public
record, legislative record or financial record shall be accessible for inspection and
duplication in accordance with this act. A record being provided to a requester shall be
provided in the medium requested if it exists in that medium; otherwise, it shall be
provided in the medium in which it exists.” [emphasis mine]. RTK provides that records shall be
made available by agencies for inspection and duplication. I do not seck to inspect them, as this
was always possible by visiting the Pennsylvania Archives in person. In the last few years, for
Pennsylvania residents, it is also possible to inspect them, to a degree, on Ancestry, but because
my request was to receive copies of the records, this is irrelevant.

Ancestry is a subscription database, the use of which is governed by a contractual agreement.

While in theory, over the course of years, I could physically download every record page by page,
this would surely violate Ancestry’s terms and conditions!, which read in relevant part:

2.2 Your Use of Ancestry Content. When accessing Ancestry Content, you agree:

I https://www.ancestry.com/c/legal/termsandconditions
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* To use Ancestry Content only in connection with your personal use of the Services or
professional family history research;

* To download Ancestry Content only i in connection with your family history research or where
expressly permitted by Ancestry;

*» Not to remove any copyright or other proprietary notices on any Ancestry Content

* Not to use significant portions of Ancestry Content outside the Services, or in a manner
inconsistent with your subscription; and

* To contact us to obtain written permission to use more than a small number of photos and
documents that are Public Domain Content

Downloading every record, ostensibly my goal, would be a violation of the implicit contract to
which all Ancestry users must agree. In fact, it is arguable that even browsing every image, page by
page, would violate the user agreement, as that would presumably not be in connection with my
“personal use” or my “professional family history research.” Thus, even ignoring my Jack of
Pennsylvania residency, and the fact that I am seeking copies of records, even in the best of
circumstances, PHMC would not necessarily be able shirk their RTK responsibilities by advising
requesters to use Ancestry because doing so may be a violation of the user agreement. It
certainly would be a violation in my instance. The very reason that I am requesting a complete
set of the digital records from PHMG is to obtain a copy for posterity, free from any contractual
encumbrances.

2. Even if OOR were to rule that Ancestry’s publication of the records fulfills much of
PHMC’s obligations, by PHMC’s own admission, they must still produce the metadata because it
is not available on the website. The fact that the agency does not have physical possession of the
metadata files right now does not mean that it is not still their property, much like the images
themselves.

3. PHMC is misréading the RTK exemption by ignoring the inconvenient second half of
the statutory text. Exemption 24 states that the following records need not be produced under
RTK: “Library archived and museum materials, or valuable or rare book collections or
documents contributed by glft grant, bequest or devise, to the extent of any limitations

" imposed by the donor as a condition of the contribution,” [emphasis mine]. This
exemption does not exempt PHMC from producing afl of their archival materials; it exempts
them from producing archival materials that were donated with confidentiality clauses as part of
a donor agreement. However, the records germane to this request were not donated to PHMG,
so this exemption does not apply. This request is purely for records which originated from other
Commonwealth agencies which were transferred to PHMC largely pursuant to statute. Ancestry
was not the source of these records; PHMQ itself was. Thus, no agreement with Ancestry can
constitute 2 RTK exemption.

It would be very problematic, and inapposite to the ideals of RTK, to permit the agency to
contract away its obligations under the law via an agreement with a third party. Taken to its
logical conclusion, this line of reasoning would mean that PHMC could sign eny agreement with
any private entity, whereby in exchange for some nominal consideration, the agency could exempt
their entire collection of Commonwealth records from RTK. This is simply not the intention of
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the law, nor what a textual analysis of the words would indicate, because Ancestry is not the
donor of the records - the records already do and always will belong to the Commonwealth.

To the extent that OOR considers Ancestry to have “donated” PHMC’s own records to PHMC
pursuant to “limitations imposed,” the limitations s#2/{ do not preclude the disclosure of the vast
majority of the records, because the exclusivity periods written into the agreements have lapsed.
The 2008 agreement set an exclusivity period for most collection of three years from the date of
publication on Ancestry. Some collections had no exclusivity periods. Subsequent agreements
had similar timeframes, with many collections again having no exclusivity whatsoever. Thus,
even if OOR were to accept this brazen power grab by PHMC, then the only records that would
be exempt would be the few that are still in their exclusivity periods, namely a few years of birth
and death records. The exclusivity period for all other records, which I contend are not legally
binding to PHMC anyway, have all sunset. These would all still need to be produced.

With regard to PHMC’s claim that the metadata is not an agency record, we must look at the
contracts that governed these transactions. They all clearly stated that Ancestry was to provide
PHMC with digital images and indexes of each record. The indexes were created by Ancestry,
but pursuant to their agreements, a copy of the indexes became property of PHMC, regardless
of if PHMG physically stored the records on-site.

4. Asstated before, an agency cannot contract their way aréund RTK, or else every agency
would simply do so in order to exempt all of their records in one swoop. However, even if due to
some loophole in the law, OOR were to rule this permissible here due to the unique exemption
pertaining to archives, the agreements do not actually purport to do that. According to the
contractual text PHMG itself cited, “The Licensed Materials may not be distributed or resold by
PHMC to any company or institution for any purpose, and is solely for the use of individual
patrons.” Unless PHMC is claiming that I am a company or an institution, nothing in the
agreement prevents me from receiving a copy of the records?. In fact, the agreement expressly
permits patrons access to the materials.

Furthermore, while the records are extensive, they are not complex. Because of this lack of
complexity, 1307(b)(4) does not apply, and the only costs I should bear are the direct reproduction
costs. Ancestry scanned books and microfilm and keyed basic metadata about what had been
scanned. There is no complex analysis or skill that was employed in this process, in the way that
GIS, as the statute cites as an example, is complex. For the purposes of this analysis, Ancestry
acted as a vendor that provided clerical work - scanning and data entry.

PHMC suggests that these records have a massive market value, yet is unable to provide any
figure for this value. While there is a2 massive historical and rescarch value to these records, their
financial value is minimal, especially now that they have been published on Ancestry for years,
and the exclusivity windows have lapsed. It is worth noting that many states have provided me
Ancestry-digitized content without issue. While I cannot prove a negative, that is, that scanned
historical government records lack market value, I do submit as exhibits, two email exchanges

21, Alec Ferretti, affirm under penalty of perjury that I am neither a company nor an institution, and that
I am in fact, human.
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documenting responses from the Idaho Health Department and the New York State Archives
regarding similar records requests. Both happily provided Ancestry-digitized data, and do not
appear to be concerned about destroying their working relationship with Ancestry. ‘To put it
another way, nobody has ever purchased these records from PHMC; PHMC provides no
evidence that anyone ever will purchase them. Other agencies have not raised this concern when
I have obtained very similar records. I have no intention to derive profit from the records, nor do
I have the infrastructure to try. For that reason, even if OOR were to consider the scans of
records to be complex, the financial value is negligible, if’ non-existent. While there are certainly
costs to maintain, digitize, and index the records, that does not give them inherent market value.
The market value is determined by what one is willing to pay for them. Who is willing to pay?
Ancestry didn’t even pay for the underlying records.

Thus, I ask OOR again to grant this request, as a denial would give PHMC impunity to exempt
all of their public records from RTK by drafting cleverly worded agreements with private entities,
while ensuring that the records subject to this request only exist in the hands of yet another
private entity, and not even with PHMC itself.

Respectfully,

. T

Alec Ferretti
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The appeal has been docketed by the OOR and it has been assigned to an Appeals Officer. The
docket number and the Appeals Officer's contact information are included in the attachments you
received along with this notice. : -

The Final Determination is currently due on November 10, 2022.

' extenswn w1ll allow the OORthc ﬂex1b111ty it requlres to protectdue process and toensure that the
agency and requester, along with any third pames, have a full and fair opportunity to meaningfully
parhcxpate in the appeal

‘Evidence, legal argument and general information to” support your position must be submitted
within seven (7) business -days from the date of this letter, unless the Appeals Officer informs you
" otherwise. Note: If the proceedings have been stayed for the parties to submit a completed
“mediation agreement, the record will remain open for seven (7) business days beyond the mediation
agreement submission deadline.

- Submissions in this case are currently due on September 22,2022,

Due to delays in U.S. mail, we urge agencies and requesters to use email for all communications
with the OOR to the extent possible. -

Presently, the OOR is receiving pas_tal mail on a limited basis. Accordingly, we urge agencies and
requesters to use email for all communication with the OOR to the extent possible.

If you have any questlons about this notice or the underlymg appeal, please contact the Appeals
Officer. The OOR is committed to working with agencies and requesters to ensure that- the RTKL
~appeal process proceeds as fairly and as smoothly as possible. -

'333 Market Street, 16 Floor | Hamisburg, PA 17101-2234 | 717.346.9903 | F 717.425.5343 | https:/fopenRORIEpRigoy 17 Page 004
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contact the Appeals. Officer fmmediately.
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Statements of
Fact & Burden
of Proof

Statements of fact must be supported by an affidavit or attestation made
under penalty of perjury by a person with actual knowledge. Statements of
fact or allegations submitted without an affidavit may not be considered.

Under the RTKL, the agency has the¢ burden of proving thatrecords are
exempt from public access (see 65 P.S. § 67.708(a)(1)). To meet this burden,
the agency must provide evidence to the OOR.

The law requires the agency position to be supported by sufficient facts and -
citation to all relevant sections of the RTKL, case law, and OOR Final
Determinations.

An affidavit or attestation is requlred to prove that records do not exist.
Sample affidavits are on the OOR website, openrecords pa gov.

Any evidence or legal arguments not sz_zbmitted or made to the OOR may be
waived, :

Preserving
Responsive
Records

The agency must preserve all potenﬁally responsive records during the
RTKL appeal process, including -all proceedings before the OOR and any
subsequent appeals to court. )

Failure to properly preserve records may result in the agency being sanctioned
by a court for act1ng in bad faith.

See Lockwood v. City of Scranton, 2019-CV-3668 (Lackawanna County Court
of Common Pleas), holding that an agency had “a mandatory duty” to preserve
records after receiving a RTKL request. Also see generally Uniontown
Newspapers, Inc. v. Pa. Dep't of Corr., 185 A3d 1161 (Pa. Commw. Ct.

2018), holding that “a fee award holds an agency accountable for its conduct
during the RTKL process...”

Mediation

The OOR offers a mediation program as an alternative to the standard
appeal process. To participate in the mediation program, both parties must
agree in writing.

The agency must preserve all potentially responsive records during the RTKL
appeal process. Mediation is a voluntary, informal process to help parties reach
a. mutually agreeablé sectilement. The OOR has had great success in mediating
RTKL cases. -

If mediation is successful, the requester will withdraw the appeal. This ensures
that the case will not proceed to court — saving both sides time and money.

Either party can end mediation at any time.

If mediation is unsuccessful, both parties will be able to make submissions to
the OOR as outlined on this document, and the OOR will have no less than 30
calendar days from the conclusion of the mediation process to issue aFinal
Determination. :

Parties are encouraged to consider the OOR's mediation program as an
alternative way to resolve disputes under the RTKL.
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REQUEST TO PARTICIPATE BEFORE THE OOR

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. Iunderstand this staternent is made subject to the penalties of 18 Pa.C.S.
-§ 4904 relating to unsworm falsifications to authorltles

NOTE The requester ﬁlmg the appeal w1th the OOR is a named party in the proceedmg and is NOT
required to complete this form.

'OOR Docket No: ___ ‘ _ | Today’s date:
Name; ' | | Lo -

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE
RELATED TO THIS APPEAL.

. Address/City/State/Zip

E-mail .

Fax Number: )

'Name of Requester:
Address/City/State/Zip
Telephone/Fax Number: - 3} ]

E-mail

Name of Agency:

Address/Clty/ State/Zm

Telephone/Fax Number:_ - -/

E-mail

Record at issue:

I have a direct interest in the record(s) at issue as (check all that apply):
I:l An employee of the agency
I:l The owner of a record .containing confidential or proprietary information or trademarked £ec0rds
EI A contractor or vendor

[] other: (attach additional pages if necessary)

1 have attached a copy of all evidence and arguments I wish to submit in support of my position.

Respectfiilly submitted, ' (must be signed)

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
- correspondence. The Office of Oliln Records will not consider direct interest filings submittéd after a Kinal
Determination has been issued in the appeal.

Rev. 6-20-2017
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900800 H1 U

MSC 17173
License Agreement

This License Agreement ("AGREEMENT") is entered into as of the date last signed below, between The
Generations Network, Inc., Delaware corporation with its principal office at Provo, Utah (“TGN"), and the
Pennsylvania Historical and Museum Commission, an independent agency of the Commonwealth of
Pennsylvania (“Commonweaith®), located in Harrisburg, Pennsylvania (“PHMC").

WHEREAS, TGN operates multiple genealogy and family history related Web properties, including
Ancestry.com, that provide family-oriented services, genealogy research and access to other related
services (the “TGN Network").

WHEREAS, PHMC owns or has rights to historical records, including the records covered in Appendix A
{the "Records”), as may be supplemented from time to time by mutual agreement; and

WHEREAS, TGN desires to access the Records for the purpose of digitization, index creation and
distribution. The resulting digital images and indexes created by TGN from the Records are referred to as
the “Licensed Materials."

" THEREFORE, the parties, intending to be legally bound, agree to the following:

Definitions:
Records. The term “Records” shall mean those PHMC Collectibns as described in Appendix A.

Licensed Materials. The term “Licensed Materials” shall mean those digital images and indexes that TGN
creates as a result of digitizing and indexing the records.

1. Records Access.

1.1. By PHMC. PHMC shall: a) deliver to TGN a copy of the Records on microfilm, and b)
provide TGN with copies of digital records, as specified in Appendix A.

1.2, By TGN. TGN agrees to digitize and create a basic index of the Records, and, prior to
or simultaneously to posting such records to the TGN Network, provide PHMC with a
digital copy of the images and indexes, in a digital format approved by PHMC, subject to
the use restrictions stated below. TGN agrees to provide free access forup to 20
simultaneous users to Ancestry.com, including the Licensed Materials, on location at the
state archive. TGN agrees fo provide the PHMC logo and sourcing credit and quarterly
usage reporis oh web pages containing the Licensed Materials. TGN warrants that the
digitized and indexed images provided to PHMC will be free from defect and that if
defective, it will repair or replace the digitized and indexed images at its own expense.

2. Grant of Licenses.

2.1. By PHMC. PHMC grants to TGN the right and license to digitize, index, copy, publish,
" republish, market, distribute, and sell the Licensed Materials anywhere in the world

within any media, including but not limited to printed and Electronic Products.
“Electronic Product” shall mean the publication andfor distribution of the Licensed
Materials in any and all electronic media, now known or developed in the future,
including but not limited to floppy disk, CD-ROM, DVD, hand held devices, Internet (or
any other method of on-line publisation or distribution}. For each collection, this right
and license will be held exclusively by TGN for a period of three years (the "Exclusive
Period"} beginning the date on which TGN posts the Licensed Materials online, except
as specified In the Appendixes.
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2.2. By TGN. TGN grants PHMC a non-exclusive, non-transferable right and license to use
the Licensed Materials for the benefit of its patrons. (Licensed Materials provided to
PHMC may be used for internal purposes at any time during or after the Exclusive
Period.) PHMC may not post the Licensed Materials on its website for a period of three
years from the date when the Licensed Materials were posted online by TGN. The
Licensed Materials may not be distributed or resold by PHMC to any company or
institution for any purpose, and is solely for the use of individual patrons Following the
three-year exclusive period, PHMC can post the Licensed Materials on its website for
use by the general public. In the event that PHMC chooses to post the Licensed
Materials online following the Exclusive Period, TGN is no longer obligated to provide
free access to the Licensed Materials on-site, at the state archive.

23.  While either party may use third parties to assist in the development and production of
the Electronic Product, the license granted to PHMC does not allow partnering, or co-
publishing relationships by PHMC, whereby any third party becomes a publisher of the
Licensed Materials in an Electronic Product, or shares in the profit from the publicatien
of the Licensed Materials in an Electronic Product.

24,  The PHMC reserves all rights perfaining to use of the original records, as described in
Appendix A, provided to TGN,

3. Representations. Each party represents and warrants that it has the right to enter into this
AGREEMENT and that by doing so it shall not violate or infringe the rights of any third party.

4, Backuround Checks.

4.1. TGN must, at its expense, arrange for a background check for each of its employees, as
well as for the employees of its subcontractors, who will have access to Commonwealth
facilities. Background checks are to be conducted via the Request for Criminal Record
Check form and procedure found at hffp//www.psp.state.pa.us/psp/lib/psp/sp4-164.pdf.
The background check must be conducted prior to initial access by an IT employee and
annually thereafter.

4.2, Before the Commonwealth will permit a contract employee access to Commonweaith
facilities, TGN must provide written confirmation-to the office designated by the agency
that the background check has been conducted. If, at any time, it is discovered that an
contract employee has a criminal record that includes a felony or misdemeanor involving
terroristic threats, violence, use of a lethal weapon, or breach of trustffiduciary
responsibility; or which raises concerns about building, system, or personal security, or
is otherwise job-related, TGN shall not assign that employee to any Commonwealth
facilities, shall remove any access privileges already given to the employee, and shall
not permit that employee remote access to Commonwealth facilities or systems, unless
the agency consents, in writing, prior to the access being provided. The agency may
withhold its consent at its sole discretion. Failure of TGN to comply with the terms of
this paragraph may result in default of TGN under its Agreement with the
Commonwealth.

4.3. The Commonwealth specifically reserves the right of the Commonweaith to conduct
background checks over and above that described herein.

5. Insurance (applicable only if TGN employees or contractors perform work onsite at PHMC).
5.1. TGN shall procure and maintain at its expense and require its subcontractors to procure
and maintain, as appropriate, the following types of insurance, issued by companies

-acceptable lo PHMC and authorized to conduct such business under the laws of the
Commonwealth of Pennsylvania.
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5.1.1.  Worker's Compensation Insurance for all of TGN's employees and those of any
subcontractor engaged in performing Services in accordance with the Worker's

Compensation Act (77 P.S.§ 101, of seq).

5.1.2. Public liability and property damage insurance to protect the Commonwealth of
Pennsylvania, TGN and any and all subcontractors from claims for damages for
personal injury (including bodily injury), sickness or disease, accidental death,

' and damage to property, including loss of use resulfing from any property
damage which may arise from its operations under this AGREEMENT, whether
such operation be by TGN, by any subcontractor, or by anyone directly or
indirectly employed by either. The limits of such insurance shall be in an amount
not less than $500,000 per person and $2,000,000 per occurrence, personal
injury and property damage combined. Such policies shall be occurrence rather
than claims-made policies and shall name the Commonwealth of Pennsylvania
as an additional insured. The insurance shall not contain any endorsements or
any other form designed to limit and restrict any action by the Commonwealth as
an additional insured against the insurance coverages in regard fo the work
performed for the Commonwealth.

5.2. Prior to commencing work under the AGREEMENT, TGN shall provide PHMC with a
copy of each current certificate of insurance. These certificates shall contain a provision
that coverages afforded under the policies will not be canceled or changed in such a
way to cause the coverage to fail to comply with the requirements of this Section until at
least thirty (30) days prior wrilten notice has been given to PHMC.

5.3. ' TGN agrees to maintain such insurance for the life of the AGREEMENT.

B. Conflicts,

6.1. In the event of a controversy or claim arising from the AGREEMENT, TGN must, within
six months after the cause-of action accrues, file a written claim with the Contracting
Officer for a determination. The claim shall state all grounds upon which TGN asserts a
controversy exists. [f TGN fails to flle a claim or files an unfimely claim, TGN is deemed
1o have waived its right to assert a claim in any forum.

6.2.  The Confracting Officer shall review timely-filed claims and Issue a final determination,
in writing, regarding the claim. The final determination-shall be issued within 120 days
of the recelpt of the claim, unless extended by consent of the Contracting Officer and
TGN. The Contracting Officer shall send his/her written determination to TGN. If the
Contracting Officer fails fo issue a final determination within the 120 days (unless
extended by consent of the parties}, the claim shall be deemed denied. The Contracting
Officer's determination shall be the final order of the purchasing agency.

6.3.  Within fifieen (15) days of the mailing date of the determination denying a claim or within
135 days of filing a claim if, no extension is agreed to by the parties, whichever occurs
first, TGN may file a stafement of claim with the Commonwealth Board of Claims.
Pending a final judicial resolution of a controversy or claim, TGN shall proceed diligently
with the performance of the AGREEMENT in a manner consistent with the determination
of the Contracting Officer and PHMC shall compensate TGN pursuant to the terms of
the AGREEMENT.

7. Confidentiality.

7.1, TGN agrees fo guard the confidentiality of the PHMC with the same diligence With which
it guards its own proprietary information. PHMC agrees to protect the confidentiality of
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TGN’s confidential information with the same diligence with which it guards its own
proprietary information. In order for information to be deemed to be confidential, the
party claiming confidentiality must designate the information as “confidential” in such a
way as to give notice to the other party. The parties agree that such confidential
information shall not be copied, in whole or in part, except when essential for authorized
use under this AGREEMENT, Each copy of such confidential information shall be
marked by the party making the copy with all confidentiality notices appearing in the
original.

7.2.  The obligations stated in this Section do not apply to information:

7.2.1. already knowﬁ to the recipient at the tiﬁ1e of disclosure other than through the
contractual relationship;

7.2,2, independently generated by the recipient and not derived from the information
supplied by the disclosing party;

7.2.3. known or available to the public, except where such knowledge or availability i is
the result of unauthorized disclosure by the recipient of the proprietary
information;

7.24. dlsclosed to the recipient without a similar restrlc’uon by a third party who has the
nght to make such disclosure; or _

*7.2.5. required to be disclosed by the reclpient by law, regulation, court order, or other
legal process.

7.3.  There shall be no restriction with respect to the use or disclosure of any ideas, concepts,
know-how, or data processing techniques developed alone or jointly with PHMC in
connection with services provided to PHMC under this AGREEMENT.

8. . Termination.

8.1.  Terminaticn for Cause by PHMC: If, through any cause, TGN fails to fulfill, in a timely
and proper manner, its obligations under this AGREEMENT, PHMC shall give TGN
written notice of a deficiency in its performance. If TGN does not correct the deficiency
to the reasonable satisfaction of PHMC within thirty (30) days of its receipt of the notice
of deficiency, PHMC may terminate this AGREEMENT. ‘

8.2.  Termination for Cause by TGN: If, through any cause, PHMC fails to fulfiil, in a timely
and proper manner, its obfigations under this AGREEMENT, TGN shall give FHMC
written notice of a deficiency in its performance. If PHMC does not correct the
deficiency to the reasonable satisfaction of TGN within thirty (30) days of its receipt of
the notice of deficiency, TGN may terminate this AGREEMENT.

1

8.3.  Return of Materials. If this Agreement is terminated for cause by either party, PHMC
agrees to return to TGN any Licensed Materials it has received from TGN and TGN .
agrees to return to PHMC any records, as described in Appendix A, it has received from

PHMC.

9: Assignability

9.1.  Subject to the terms and conditions of this Section, the AGREEMENT is binding upon
the parties and their respective successors and assigns.
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9.2,

9.3.

94.

9.5,

9.8.

TGN may not assign, in whole or in part, the' AGREEMENT or its rights, duties,
obligations, or responsibilities hereunder without the prior written consent of PHMC,
which consent may be withheld at the sole and absolute discretion of PHMC.

For the purposes of the AGREEMENT, the term “assign” shall include, but shall not be
limited to, the sale, gift, assignment, encumbrance, pledge, or other transfer of any
ownership interest in TGN provided, however, that the term shall not apply to the sale or
other transfer of stock of a publicly traded company.

Any assignment consented to by PHMC shall be evidenced by a written assignment
agreement executed by TGN and its assignee in which the assignee agrees to be legally
bound by all of the terms and conditions of the AGREEMENT and to assume the duties,
obligations, and responsibilities being assigned, .

Notwithstanding the foregéing, TGN may, without the consent of PHMC, assign its rights

to payment to be received under the AGREEMNENT, provided that TGN provides
written notice of such assignment to the PHME together with a written
acknowledgement from the assignee that any such payments are subject to all of the
terms and'conditions of the AGREEMENT.

A change of name by TGN, following which the TGN federal identification number
remains unchanged, is not considered to be an assignment. TGN shall give PHMC
written notice of any such change of riame,

10,  Commonwealth Held Harmless

10.1.

10.2.

TGN shall hold the Commonwealth harmless from and indemnify the Commonwealth
against any and all third party claims, demands and actions based upon or arising out of
any activities performed by TGN and its employees and agents under this
AGREEMENT, provided the Commonwealth gives TGN prompt notice of any such claim
of which it leams. Pursuant to the Commonwealth Attomeys Act (71 P.S. § 732-101, et
seq.), the Office of Attorney Géneral ("OAG") has the sole authority to represent the
Commonwealth in actions brought against the Commonwealth. The OAG may,
however, in its sole discretion and under such terms as it deems appropriate, delegate
its right of defense. If OAG delegates the defense to TGN, the Commonwealth will
cooperate with all reasonable requests of TGN made in the defense of such suits.

Notwithstanding the above, neither party shall enter into any settlement without the other
party’s written consent, which shall not be unreasonably withheld. The Commonwealth
may, in its sole discretion, allow TGN to control the defense and any related settliement
negotiations. '

11. Independent Capacity of TGN

11.1.

11.2.

The parties to this AGREEMENT agree that the services performed by TGN under the
terms of this AGREEMENT are performed as an independent contractor. The services
performed by TGN are performed neither as an employee of the Commonwealth of
Pennsylvania nor as a partnership or joint venture between the PHMC and TGN.

Except as otherwise provided by the terms of this AGREEMENT, PHMC shall have no
control over the manner in which the contractual services are performed by TGN, or any
subcontractor. Any job specifications or standards of work attached to or incorporated
into this AGREEMENT or any subcontracting restrictions contained in this AGREEMENT
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12,

13.

14,

shall not ba construed as PHMC's direction or control over the manner of the
performance of services provided by TGN.

Notices. Notices provided under this AGREEMENT will be effective if delivered to the then current
principal business address of the other party. The current addresses are:

If to TGN: 360 West 4800 North Pravo, Utah, 84604 Aitn: Al Viera, with a copy to General
Counsel at the same address TGN's telephone: 801-705-7000. TGN's fax: 801-705-7001.

If to PHMC: 300 North Street, Harrisburg, PA 17120-0090 Atin: Barbara Franco,
Executive Director, Pa. Historical & Museum Commission, telephone 717-787-2891, fax 717-
705-0482. Notices may be given by first class maill, express courier or confirmed facsimile.

Applicable Law. This AGREEMENT shall be governed by and interpreted and enforced in
accordance with the laws of the Commonwealth of Pennsylvania (without regard to any conflict of
laws provisions) and the decisions of the Pennsylvania courts. TGN consents to the jurisdiction
of any court of the Commonwealth of Pennsylvania and any federal courts in Pennsylvania,
waiving any claim or defense that such forum is not convenient or proper. TGN agrees that any
such court shall have in personam jurisdiction over it, and consents 1o service of process in any
manner authorized by Pennsylvania law.

Incorporation of Exhibits. Commonwealth Non-Discrimination/Sexual Harassment, Contractor
Integrity Provisions, Contractor Responsibility Provisions, Tax Offset Clause, and Provisions
Regarding the Americans with Disabilities Act are hereto attached and incomorated as Exhibits
"A", "B", "C", "D" and "E", respectively. TGN shall be known as "Contractor” for purposes of
these provisions

OOR Exhibit 17 Page 025



The signatures of the parties below indicate their respective acknowledgment of the terms outlined in this

AGREEMENT,

The Generations Network, Inc.

g

Signed; C%

Name: (‘ﬂf\r L .L‘v
Ttle:  _\/, 'P Canlent
pate: Moy 1§ 206

APPROVED AS TO FORM AND LEGALITY

N, @w/« oo

Complrollard Date

Pennsylvania Historlcal and Museum Commission

Signed: ?—7‘72/
7

‘Name: Barbara A. Franco

Title: Executive Director

Date; ! 3! 'S—/ o3

Office of the Attorney General
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Appendix A

Collections considered the Records for purposes of this AGREEMENT:

Approx. # Years
Project Name of Im_ages Covered | Format Exclusivity
Septennial Census 11000 | 1775-1863 | Microfilm | 3 Years
Oyer and Terminer 4800 | 1757-1786 | Microfilm |.3 Years
Warrant Applications 90000 | 1734-1852 | Microfilm | 3 Years
Tax and Exoneration 31000 | 1761-1801 | Microfilm | 3 Years
Warrants 150,000 | 1682- Microﬁl_m 3 Years
Spanish-American Veterans'
Compensation - 73,000 1934 | Microfilm | 3 Years
War of 1812 Pension Files 21,600 | 1866-1896 | Microfiim | 3 Years
- | civit war Bofaer Claims ' 43000 | 1871-1879 | Microfilm | 3 Years
Supreme Court Naturalization Papers 40000 | 1794-1868 | Microfilm | 3 Years
‘WPA Church Archives 123,000 | 1937-1940 | Microfilm | 3 Years
Records of Marriages RG14 1500 | 1885-1889 | Microfilm | 3 Years
Births, Deaths Marriages RG26 5500 | 1852-1854 | Microfilm | 3 Years
Pennsylvania Veterans' Burial Cards 750,000 | 1929-1990 | Digital None
8
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Exhibit A
NONDISCRIMINATION/SEXUAL HARASSMENT CLAUSE

During the term of the Contract, the Contractor agrees as follows:

a. In the hiring of any employees for the manufacture of supplies, performance of work, or any other
activity required under the Contract or any subconiract, the Contractor, subcontractor or any person
acting on behalf of the Contractor or subcontractor shall not by reason of gender, race, creed, or color
discriminate against any citizen of this Commonwealth who is qualified and available to perform the
work to which the employment relates.

b. Neither the Contractor nor any subcontractor nor any person on their behalf shall in any manner
discriminate against or intimidate any employee involved in the manufacture of supplies, the
performance of work or any other activity required under the Contract an account of gender, race,
creed, or color.

c. The Contractor and any subcontractors shall establish and maintain a written sexual harassment
policy and shall inform their employees of the policy. The policy must contain a notice that sexual
harassment will not be tolerated and employees who practice it will be disciplined,

d. The Contractor shall not discriminate by reason of gender, race, creed, or color against any
subcontractor or supplier who is qualified to perform the work to which the contract relates.

e. The Contractor and each subcontractor shall furnish all necessary employment documents and
records to and permit access to its books, records, and accounts by the Contracting Officer and the
Department of General Services Bureau of Contract Administration and Business Development far
purposes of investigation to ascertain compliance with the provisions of this
Nondiscrimination/Sexual Harassment Clause. If the Contractor or any subcontractor does not
possess documients or records reflecting the necessary information requested, it shall furnish such
information on reporting forms supplied by the Contracting Officer or the Bureau of Contract
Administration and Business Development.

f. The Contractor shall include the provisions of this Nondiscrimination/Sexual Harassment Clause in
every subcontract so that such provisions will be binding upon each subcontractor.

g. The Commonwealth may cancel or terminate the Contract, and all money due or to become due
under the Contract may be forfeited far a violation of the terms and conditions of this '
Nondiscrimination/Sexual Harassment Clause. In addition, the agency may proceed with debarment
or suspension and may place the Contractor in the Contractor Responsibility File. .
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10.

11,

Exhibit B
CONTRACTOR INTEGRITY PROVISIONS
Definitions,

a. Confidential Information means information that is not public knowledge, or available to the public on request, disclosure
of which wonld give an unfair, unethical, or illegal advantage to another desiting to contract with the Commonwealth,

b. Consent means written permission signed by a duIy authorized officer or emplaye of the Commonwealth, provided that
where the material facts have been disclosed, in writing, by prequalification, bid, proposal, or contractual terms, the
Commonweelth shall he deemed to have consented by virtue of execution of this agreement.

c. Contractor means the individual or entity that has entered into this agresment with the Commonwealth, including dircctors,
officers, partners, managers, key employes, end ovwners of more than a 5% infereat.

d. Financial interest means:
(4)) ownership of more than a 5% interest in any business; or
2 holding a position as an officer, director, trustee, periner, cmploye, or the like, or holding any position of
msnagement,
[ Gratuity means any ]:;aymunt of more then nominal monetary value in the form of cash, trave), enfertainment, gifls, meals,

lodging, loans, subscriptions, advances, deposits of money, services, employment, or contracts of any kind.

The contractor shall maintain the highest standards of integrity in the performance of this agreement and shall take rio action in
violation of state or federal laws, regulations, or other requirements 1hat govem contracting with the Commonwealth.

The contractor shall not disclose to others any confidential information gained by virtue of this egreement.

The contrector shall not, in conncction with this or any other agreement with the Commonwealth, directly or indircctly, offer, confer,
or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise
of discretion, or violation of a known legal duty by any officer or employe of the Commonwealth,

The contractor shall not, in connection with this or any other agreement with the Commonwealth, directly or indirectly, offer, give, or
agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officet or employe of the
Commonwealth,

Except with the consent of the Commonwealth, neither the contractor nor anyone in privity with him shall accept or agree to accept
from, or give or agree to give fo, eny person, any gratuily from eny person in connection with the performance of work under this
sgreement except as provided therein. ™~

Except with the consent of tho Commonwealth, the contractor shall not have a financial interest in any other contractor, subcontractor,
or supplier providing services, labor, or material on this project,

‘The contractor, upon being informed that any violetion of these previsions has occurred or may occur, shall immediately notify the
Commonwealth in writing.

The contractor, hy execution of this agreement and by the submission of any biils or invoices for payment pursuant thereto, certifies
and represents that he has not violated any of these provisions,

The contractor, upon the mquu'y or request of the Inspector General of the Commonwealth or any of tha! officia¥s agents or
represcatatives, shall provide, or if appropriate, make promptly available for inspection or copying, eny information of any type or
form deemed relevant by the Inspector General to the Contractor's integrity or responsibility, as those terms are defined by the
Commonwealth's statutes, regulations, or management directives. Such inférmation may include, but shall not be Limited to, the
contractor's business or financial records, documents or files of any type or form which refer to or concem this agreement. Such
information shall be reiained by the contractor for a pericd of three years beyond the tenmination of the contract unless otherwise
provided by law.

For violation of any of the above provisions, the Commonweslth may terminate this and any other agreement with the contmctor,

claim liquidated damages in on smount equal to the value of anything received in breach of these provisions, claim damages for all
expenses incurred in obtaining another contractor to complete performance hereunder, and debar and suspend the contractor from
doing business with the Commonweallh, These rights and remedies are cumulative, and the use or nonuse of eny one shell not
preclude the use of all or any other. These rights and remedies are in addition to those the Commonwealth may have under law,
-statute, regulation, or otherwise.

Enclosure 1 to Management Directive 215.8 Amended : December 20, 1991.

10
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Exhibit C

CONTRACTOR RESPONSIBILITY PROVISIONS

For the purpose of these provisions, the term contractor is defined as any person, including, but not limited to, a
bidder, offeror, loan recipient, grantee, or subgrantee, who has furnished or seeks to. furnish goods, supplies,
services, or leased space, or who has performed or seeks to perform construction activity under contract,
subcontract, grant, or subgrant with the Commonwealth, or with a person under contract, subcontract, grant, or
subgrant with the Commonwealth or its state-affiliated entities, and state-related institutions. The term contractor
may include a permittee, licensee, or any agency, polilical subdivision, instrumentality, public authority, or other
entity of the Commonwealth.

1. The contractor must certify, in writing, for itself and all its subcontractors, that as of the date of its execution of
any Commonwealth contract, that neither the contractor, nor any subcontractors, nor any suppliers are under
suspension or debarment by the Commonwealth or any governmental entity, instrumentality, or authority and, if the
contractor cannot so certify, then it agrees to submit, along with the bid/proposal, a written explanation of why such
certification cannot be made.

2. The contractor must also certify, in writing, that as of the date of its cxecuhon, of any Commonwealth contract it
has no tax liahilities or other Commonwealth obligations.

3. The contractor's obligations putsuant to these provisions are ongoing from and after the effective date of the
contract through the termination date thereof. Accordingly, the contractor shall have an obligation to inform the
coniracting agency if, at any time during the term of the contract, it becomes delinquent in the payment of taxes, or
other Commonwealth obligations, or if it or any of its subcontractors are suspended or debarred by the
Commonwealth, the federal government, or any other state or governmental entity, Such notification shall be made
within 15 days of the date of suspension or debarment,

4. The fuilure of the contractor to notify the contracting agency of its suspension or debarment by the
Commonwealth, any other state, or the federal povernment shall constitute an event of default of the contract with

the Commonwealth,

5. The contractor agrees to reimburse the Commonwealth for the reasonable costs of investigation incurred by the
Office of State Inspector General for investigations of the contractor's compliance with the terms of this or any other
agreement between the contractor and the Commonwealth, which results in the suspension or debarment of the
contractor. Such costs shall include, but shall not be limited to, salaries of investigators, including overtime; travel
and lodging expenses; and expért witness and documentary fees. The contractor shall not be responsible for
investigative costs for investipations that do not result in the contractor's suspension or debarment,

6. The contractor may obtain a current list of suspended and debarred Commonwealth contractors by either
searching the intemnet at https//www.dgs.state.pa.us/debarment.htm or contacting the:

Department of General Services
Office of Chief Counsel

603 North Office Building
Harrisburg, PA 17125
Telephone No; (717) 783-6472
FAX No: (717) 787-9138

Enclosure 1 to Management Directive 215.9 Amended' Pagelofl
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Exhibit D
Tax Offset Clause

The Contractor authorizes the Commonwealth to offset any state and local tax liabilities of the contractor of
any of its subsidiaries, as well as, any other amount due to the Commonwealth form the contractor, against any
payment due to the contractor under this or any other contract with the Commonwealth.

12
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Exhibit E
AMERICANS WITH DISABILITIES ACT

a, Pursuant to federal regulatlons promulgated under the authority of The Americans With
Disabilities Act, 28 C.F.R.-§ 35.101 et seq., the Contractor understands and agrees that it shall not

- canse any individual with a disability to be excluded from participation in this Contractor from
activities provided for under this Contract on the basis of the disability. As a condition of accepting
this contract, the Contractor agrees to comply with the “General Prohibitions Against
Discrimination,” 28 C.F.R. § 35.130, and all other regulations promulgated under Title I of The
Americans With Disabilities Act which are applicable to all benefits, services, programs, and
activities provided by the Commonwealth of Pennsylvania through contracts with outside
contractors.

b. The Contractor shall be responsible for and agrees to indemnify and hold harmless the
Commonwealth of Pennsylvania from all losses, damages, expenses, claims, demands, suits, and
actions brought by any party against the Commonwealth of Pennsylvania as a result of the
Contractor’s failure to comply with the provisions of subparagraph a above.

13 .
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Please take the extension for the FD arid I hope you feel better soon.
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On September 9, 2022, the Requestér appealed to the Ofﬁhe of Open Records (“OOR”),
challenging the denial and statihg grounds for disclosure.' The OOR ihvi_ted hoth:panies to
supolcment_ the record and directed the PHMC to hotify. any third parties of’ _theirf ability to_
| ‘ _part1c1pate in thlS appeal 65 P.S. §67 1101(c). | | o R

_ On September 30, 2022, the PHMC submltted a posltlon staterment. re1terat1ng its. grounds | :
for denlal. The PHMC explains that when it learn'ed fro_m The Generatlons NetWork/Ancestry‘ o .
(“TGN-”'or “AnceStr'y’-’) that the data ‘scanned by Artcc'stry, on ‘behaif of the PHMC, comprised
.apprommately 45 terabytes and would have requ1red approximately $300,000 per year to maintain,-
.-the PHMC chose to have Ancestry mamtam the scanned records for the Commonwealth The
PHMC further argues that the Request 1s 1nsufﬁ01ently spec1ﬁc, 65 P S. § 67. 703 In support of
L its pos1tlon,r the PHMC subrmttcd the affidavit of Cynthia Bendroth, the PHMC Open Records
Officer. | o

On October 19, 2022, the undersigned was reassigned the appeal. '

On October 25, 2022, the Requester submitted a position statement, along jwith a request

" that the QOR acceht the submission after the record closing date. The Requcsterasscrts that the
rcquestcd records -are in the legal custody possession of the ]’HMC and, therefore, the-lPHMC is
still obligated to provide responsive records under the:RTK‘L.‘ The Requester further asserts.that: -
it is possible to transfer the data by way of USB hard dnves copied by Ancestry, such that the larée ‘
amount of data is not a basis for denial of the Request.j Finally, the Requester argues that the
“Request is sufficiently specific, in that the ?HMC was able to ascertain what records to search for |

and that the ‘fpotentially responsive materials ... are discrete deliverables from clearly itemized

! ’I'he'_Requester granted the OOR. additional time to issue a final determination. See 65 P.S. § 67.1101(b)(1) (“Unless
the requester agrees otherwise, the appeals officer shall make a final determination which shall be mailed to the
requester. and the agency within 30 days of receipt of the appeal filed under subsection (a).”).

. 2
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On December 16, 2022, the OOR requested cIarlﬁcatlon regardmg whether the PHMC had
notlfied TGN/Ancestry of the pendency of the appeaI On December 19 2022, counsel for the
" PHMC prov1ded the OOR with a copy of an em'a11 of the Same date that notiﬁed TGN/Ancestry of
the appeal. On December 20, 2022, Jared Akenhead Semor Manager — Content Acqu1s1t10n for '
TGN/Ancestry emailed. the underagned requesting a meetlng to dlscuss issues. related to .
- - TGN/Ancestry s possrble participation in the appeal The QOR dlvr,ected Mr. Akenhead to the
' -OOR websue for forms and additional mformatlor_r on. how t_e"suhrriit:a Request to Participate
before the OOR and , also, referred him to PHM.Cj cbﬁﬁael'fer at‘ljr'addtt'ional' information regarding
“ the. appeal To date, the-OOR has not recelved any addrtlonal mformatmn from Mr Akenhead or

another representatlve of TGN/Ancestry related to’ the instant appeal
| "+ LEGAL ANALYSIS |

The PHMC is a Comn:lonWealth agency subject to the RTKL. 65 P.S. § 67.301. RecordS' |
in the possessiorr of a Commonwealth agency are presumed to be public, unless exempt under the
RTKL or other law or protected by a privilege, jadicial order or decree. See 65 P.S. § 67.305. As

an agency subject to the RTKL, the PHi\dC is required to demonstrate, “by a preponderance of the
‘ evidence,” that records are exempt frorh: public access. 65 P.S. § 67.708(a)(1). Preponderance of
the evidence has been defined as “such proof as leads the fact-finder ... to find that the 'earistehce .
of a contested fact is more prohable than its nonexistence.” Pa. State Troopers Ass . Scolfdro

18 A 3d 435, 439 (Pa Commw. Ct. 201 1) (quoting Pa. Dep’t of Transp.. v. Agﬂc Lands
Condemnatzon Approval Bd 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)).

1. The Request is sufficiently speciﬁc
' The PHMC argues that, even if it were able to provide the requested records maintained hy

- TGN/Ancestry, because the Request failed to identify the records sought with sufficient specificity
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- _to‘al.l_ow. PHMC tp conduct a search. The PHMC asaerts ah-a._t ﬁw Request “ideptiﬁea a uniyerse of ‘
N racords that comp;fises teraﬁytes of data™ and that the Req_ueéte’r “raay,ask for birth aa& death
rlec_ords i)ossessled by Ancestry,” but; a‘Reques;tg' is not cn'ti.tl'ed' to raceivc all or entire categories
_of the entire Archives of the Commanwealth, and yet thaf ia what the Requester has effectively
~ asked for » | | o
Sectlon 703 of the RTKL provides, in pertinent part “[a] written request should 1dcnt1fy' |
_or descnbe the records sought with sufficient speclﬁ01ty to enable the agency to ascertam wh1ch '.
arecords are bcmg requested ....” 65 P.S. § 67.703. When 1nterpretmg a RTKL rcquest agencnes
should rely on the common meamng of words and phrases, as the RTKL is rcmedlal legislation -
that must be mterprcted to maximize access. See Gmgnch'v. Pa. Game Comm’n, No. 1254 C.D. .
2011, 2012 Pa, Commw. Unpub. LEXIS 38 at *16 (Pa Commw. Ct. 2012) (citing Bowling, 990
A2d at 824) In determlmng whether a particular request is suffic1ently specific, the OOR uses
the three-part balancing test employed by the Commoqwealth Court in Pa. Dep ’t of Educ. v.
Pittsburgh Post-Gazette, 1 lé A.3d 1121 (Pa. Commw. Ct, 2015), and Carey v. Pa. bep ‘tof Corr.,
- 61 A.3d 367, 372 (Pa. Commw. Ct. 20_13). First, “[t]he subject _rﬁatter of the request: a1ust ideﬂtify
 the ‘transaction or activity’ of the agency for which the'rpcora is sought.” Pa. Dep’t of Educ., 119
A.3d at i125. Second, the scope of the request must 'identify a discrete group of documents (e.g.,
. type ot recipient). See Id. at 1125. Third, “[t]he timeframe of the reciu‘est‘should identify a ﬁqité
period of time fo; which the records are scl)ught..”. Id..at 1126. 'fhis factor is the most fluid and is
dependent upon the request’s subject naattér and scopga. Id. Failure to identify a finite timeframe
| Iwilllnotvauto'mati'cally rendef a sufficiently specific request.overbroad; likewise, a short fimeframe

will not transform an overly ‘broad request into a specific one. Jd.
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The Bendroth affidavit provides information on the contract between PHMC and -
TGN/Ancestry for scanning and indexing services, which began in 2009 'l%h'echn('erth affidavit
sfates, “[iln 2016, the volum;a of data received by PI—IMC from TGN wa's near 45 Terabytes of data "
..."3 However, requester is not prohibited from ;re.<§1uest_ing. 5 large amount of records. See 65 P.S.

§ 67.1308(1). Herc, the Request states a finite timeframe, albeit a long timeframe, of the date in
2008 when the PHMC ent_ércd into the agreement for scanning and indexing _with TGN/Ancestry
until the date of the Request — apprpximately 14.y'e'a.irs. In addition, the Redpe;t _spéciﬁcallf seeks .
electronic copies 6f doculllleﬁts scanned, indexes created and the underlying métadéta pursuant to
the 2008 agreement and any subsequent addf‘:ﬁdum to thc;,_ contract. Therefore, a scope is
sufficiently identified and outlined in the contract. The Request does not state a specific subject
matter, however, the lack of an identified subject matter is not fatal to a request. In Carey, the
Commonwealth Court found a. request for unspeclﬁed records (“all documents/commumcatlons”)
related to a specific agency project (“the transfer of Pennsylvania inmates to Michigan™) that
included a limiting timieframe to be sufficiently specific “to apprise [the agency] of the records
sought.” 61 A.3d 367. In the instant mz;tter, it is reasonable to infcr that the PHMC is well familliar
with the TGN/Ancestry scanning project and whaf .records are implicated In so far as thq
“activities™ of the PHMC, the Pennsylvania Hlstory Code, 37 Pa.C.S. §§ 101 — 906, created the
PHMC and sets forth its powers and duties. -See 37 Pa.__(Z,S. §§ 301-302. Finally, based on a review
of the contract executed between the PHMC and TGN/Ancestry in 2008, that the Requester
included with the appeal, Appendix A to the agreement lists the “Collections considered the

Records for purposes of [the] A[greement],” as well as the approximate number of images, years

3 Under the RTKL, a sworn affidavit or statement made under the penalty of perjury may serve as sufficient evidentiary
support. See Sherry, 20 A.3d at 520-21; Moore, 992 at 909.
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The vital statistics records of the department and of local registrars shall not be open
to public inspection except as authorized by the provisions of this act and the
regulations of theé Advisory Health Board., Neither the department nor local
registrars shall issue copies of or disclose any vital statistics record or part thereof
created under the provisions of this or prior acts except in complianice with the
provisions of this act and the regulations of the Advisory Health Board. When one
hundred five (105) years have elapsed afier the date of birth or fifty (50) years have
elapsed after the date of death, the records shall become public records. To ensure
the proper safekeeping of original birth records after one hundred five (105) years
and death records after fifty (50) years the records shall be maintained by the State
. Archives. '

It is unclear how Section SOI applies to the PH'MC’.S claim of exemption in this matter, -as the _
statute applies to the Department of Health® and its disclosure of records and, further, regardin'g
the transfer of birth and death records to the State Archives after a stated length of time, Section
801 expressly states that they become pui)lic records. The PHMC’s website indicates that its
powers and duties are found in the History Code, 37 Pa.C.S. §§ 101-906. Section 102(2) of the
Codé - “Declaration of Policy” states, “The conservation of P'er;nsylvania’s historic andlr_latur_al
heritage and the preservation of public records, historic documents and objects of historic interest,
and the identification, restoration and preservation of architecturally and historically significant
sites and structures are duties vested primarily in the Peﬁnsylvania Historical and Museum
Commission.” (Emphasis added). In addition, the general powers of the PHMC include, the
following:

(1) Serve as the official agency of the Commonwealth for the conservation of
Pennsylvania’s cultural heritage.

(2) Preserve public records, historical documents and objects of historical interest,
possession and control of which have been transferred to the commission....

37Pa.C.S. § 301(1)-(2) (emphasis added). It is clear that the PHMC’s authorizing statute mandates

that it maintains public records. However, the PHMC is simultaneously arguing that the requested .

5 See 35 P.S. § 450.105.
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rccord§ are already availabl_c to the public either through TGN/Ancestry or in person and that it
has granted access 10 the same, but also argues that the same records are not accessible under the
RTKL., ‘Further, while an afﬁdavit ma.y serve as' sﬁﬂicien_t' evidence in support of an exeﬁiption
from public access, Sherry, v. Radnor Twp. Sch. Dist., 20 A3d 515, 520-21 (Pa. Commw. Ct.
2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010), unsworn
statements may not be relied upon as competent evidence to withhold records under the RTKL.
See Hous. Auth. of the City of Pittsburgh v. Van Osdol, 40 A.3d 209 (Pa. Commw. Ct. 2012)
(hold‘ing‘ that -st‘atements of counsel are not combetent évidence); City of Phila. v. Juzang, July
Term 2010, No. 2048 (Phila. Com. PL. June 28, 201 1) (“Because the letter written by City’s counsel
is a legal brief; it cannot be ... evidence at all”). Accordingly, the PHMC has not proven that the
Request is exempt in its entirety under Section 708(b)(24) of the RTKL.

3. The PHMC has not demonstrated that the requested records do not exist within its
custody, possession or control

The PHMC argues that the requested records do not exist within its possession or control
because PHMC “currently relies on [TGN/Ancestry] to provide étorage and public access to the -
records for Pennsylvania residents.” The PHMC explains. that it entered into a contract with
TGN/Ancestry to scan records and create digital copies, but, in 2016, when the PHMC received a
copy of the data comprising the scanned doctllments, a determination was made that Ancestry
would maintain the scanned records for the Commonwealth. The PHMC further argues that, while
it does not possess the requested records, “it could not even imagine to accommodate the request-
working with Ancestry because the [R]eq}lest is so immense that to fulfill it would be a gross
misapplication of the RTKL.” The PHMC also asserts that “the RTKL is intended to facilitate
transparency and not such a wholesale transfer of valuable Commonwealth properfy.” In support

of the PHMC’s argument, the Bendroth affidavit provides, the following:
10
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notes that that he is n(;t a Pennsylvania resident and to access the reéords through Ancestry.com
requires a paid subscription, The Requeste-r asserts that, even if h(;, were to Subspﬁbc to _
Ancestry.com, if .he were 1o downlo;ld- every single re_spohsi-ve fecérd,s, it :\_v_ouldi Iikel&. t;e. a
violation of Ancestry’s user terms and conditions. - | | |
Under the RTKL, two groups of records are accessible to requesters: records in an agency’s
actual or constr;.lctiv.e possession reached directly under Section 901 -of the RTKL, and records in |
the‘posséssion of third patties that are indirec.tly accessible through Section 506(d) of the RTKL.
65P.S. § 67.506(d); see also Dental Benefit Providers, Inc. v, Eiseman, 86. A:.3d 932, 938-39 (Pa.
: Comﬁlw. Ct. 2014), aff’d 124 A.:3d 1214. Section 566(&)(1) 6f ;he RTKL states that:

A public record that is not in the possession of an agency but is in the possession
‘of a party with whom the agency has contracted to perform a governmental function
on behalf of the agency, and which directly relates to the governmental function
and is not exempt under this action, shall be considered a public record of the
agency for purposes of this act.

65P.S. § 6,7.506(d)(i). In Allegheny County Dep’t of Admin. Servs. v. A Second Chance, Inc., the
- Commonwealth Court explained that records “in the possession of a party with whom an agency
ha_5 contracted to perform a govemrne_ntal function on behalf of the agency” are presumptively
public records 'subjéct to public access, “so long as thé record (a) directly relates to the
governmental ﬁ]n.ction and (b) is not exempt under the RTKL.” 13 A.3d 1025, 1039'<Pa. Commw.
Ct. 2011); see also 65 P.S. § 67.305(a). “[T]o satisfy thé' ‘directly relates’ prong, the records must
relate to the performance of the governmental function.” Eiseman, 86 A.3d at 940, Tﬁis must
include the “delegation of some substan.tial facet of the agency's role and responsibilities, as
oppo_sed to entry into routine service agreements with independent contractors.” Wintermantel, 45

A.3d at 1043. In determining whether records directly relate to a third party’s performance of its

governmental fun;:tion, the Commonwealth Court has consistently looked to whether the records

12
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are relevant'to the third party’s per'fonnance of its govemrnental'function. S'ee Buehl v, Oﬁ‘ice of
Open Records, 6.A.3d 27 (Pa. Commw., Ct. 2010), Gturmtano v. Pa. Dep tof Gen. Servs., 20 A. 3d .‘ '
613, 615 (Pa. Commw. Ct. 2011) '
The Bendroth affidavit establishes thet the PHMC ente.re.d an l'agreem'erit with |
TGN/Ancestry to perform scanning and 1ndex1ng serv1ces for records preserved in its archives and;
‘ then the electronic files would be prov1ded to the PHMC The Bendroth afﬁdawt also estabhshes |
- that the PHMC subsequently decided to have TGN/Ancestry maintain the resultmg electronic
records, 1nstead of taking possession of them. The Bendroth further establishes that the PHMC
-“signed..a new agreement with TGN to maintain dafa on their servers, In e)rchange, the staff, .
patrons, and researchers in the State Archives may access this data for free, and TGN’s customers
continue to access it for a fee.”
The 2008 License Agre’enlent (“Agreenient"’) referenced 1n the kequest, t';'hich wes:elso
| attached to the appeal, states, in pertinent part, “....PHMClowns 'orl has the rights to historical
records, including the records covered in Appendix A (the ‘records’), as may be supp’lemented )
. from time. to time by mutual agreement....”” In addition, the Agreement states, “[t]he term
‘Records’ shall mean those PHMC ColIectlons as. descrlbed in Appendlx A” and “[t]he term
‘Licensed Materials’ shall mean those digital images and indexes that TGN creates as a result of
digitizing and indexing the records.” Further, Sections 2.2 and 2.4 of the Agreement provide, in
pertinent part, the following: |
.22 By TGN. TGN grants PHMC a non-exclusive, non-transferable right and
license to use the Licensed Materials for the benefit of its patrons..... The Licensed
Materials may not be distributed or resold by PHMC to a company or institution

for any purpose, and is solely for the use individual patrons ....

2.4 The PHMC reserves all rights pertaining to the use of the original records,
as described in Appendix A, provided to TGN. (Emphasis added).

13
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Finally, although PHMC states in the third supplen'rental position statement that it does not possess

- the requested metadata the PHMC also statesl “Ancestry is contracted w1th the State Archives to

| scan those vrtaI records that are preserved in the State Archtves so that more easﬂy accessible
electronic records may be made available to the public.” (Emphasis.added). -

A third party performs a governmental function on behalf of an agency where it performs
“a ﬁmctlon generally performed by that agency and is not ancillary to the agency’s functions”
Eiseman, 86 A.3d at 939 (citing SWB I_’ankees LL C. v, Wintermarttel, 45 A.3d 1027, 1044 (Pa.

” 2012)). This must inciude the “delegatien- of sorne subetdnti_al facet of the agency’s role and -
responsibilities, as opposed to entry into routine service egrcerrlents with independent contracto‘rs.”l
Wintermantel, 45 A.3d at 1043. The governmental function of maintaining the State Archives
records of the Commonwealth rests with the PHMC. Based on-a review. of the evidence and the
record as a whole, we find' that TGN/Ancestry has been COrltréicted to perfonrl the PHMC’s
governmental function under its statutory mz_mda'te to “[t:]res‘erve public records, historical
documents and objects of historical interest, possession and control of which have been transferred
to the commission....” 37 Pa.C.S. § 301(2). Accordingly, the requested records are accessible
pursuant to Section 506(d)(t_) of the RTKL, 65 P.S. § 67.5_66(d)(1), by obtaining them -frcm the
contractor providing the gover’mnental 'function, TG'N/Ances:lrjt; | |

Regarding the requested metadata, the PHMC explains that the “mct-adata is not available
to the public via the Ancestry portal.” The PHMC argtles that, nevertheless, the metadata would
not be accessible under RTKL because “the metadata of each scanned record is a record in
possession of a private party” and such records are records in the possession of a private party and,
therefore, exempt under Section 506(d)(2) of the RTKL. 65 P.S. § 67.506(d)(2). As set forth

above, Section 506(d) provides:

14
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Metadata is descriptive data that helps you quickly retrieve a scan when you need
it. The process of collecting metadata is often called Indexing.

How you index your scanned documents will determine how easily you are able to
search for and find them later. Indexing makes use of metadata, a set of data that
describes or gives information about other data. The metadata you collect depends
on the type of document you scanned and the ways you want to be able to retrieve
it. For example, you might collect the following metadata for a birth record: naine
of newbormn, date of birth, names of parents, and such.

You, or your scanning vendor, can collect as many different types of metadata as
you would like, though the more metadata you collect, the more labor-intensive
indexing you’ll be doing. (Emphasis added).®

Further, the license agreement executed between TGN/Ancestry, in 2008, states, in part:

1. Records Access

1.1 By PHMC. PHMC shall: a) deliver to TGN a copy of the

Recor_ds on microfilm, and b) provide TGN with copies of digital

records, as specified in Appendix A.

1.2 By;‘ TGN. TGN agrees to digitize and create a basic index of the

Records, and, prior to or simultaneously to posting such records on

the TGN Network, provide PHMC with a digital copy of the images

and indexes, in a digital format approved by PHMC, subject to the-

use restrictions stated below....
In Allegheny County Dep’t of Admin. Servs. v. Parsons, a requester sought information
. fromn a third-party contractor about its employees; specifically, names, dates of Birth, and hire
dates. 61 A.3d 336, 342 (Pa. Commw. Ct. 2013). The Commonwealth Court found that these
records did not directly relate to the third party’s governmental function, noting. that the contract
did not require the third party to provide the requested information to the agency and-that the
requested information was not essgntial to the performance of the contract. The Commonwealth
Court held:

After careful consideration, we reach the same conclusion as the trial court: “[t]he

‘directly relates’ test, as applied to cases such as the instant case, focuses on what
services are performed and how they are performed, not who performs them.” ...

81
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The information requested does not concern accountability or fitness and is not

directly related, or even relevant to [the third party’s] performance of a

;go_vermnent‘al function.
Id at 347.. In detennining whether records directly relate to a third party’s governmental function,
_ the Commonwealth Court has eonsistently looked to. whether the records are relevant to the third
"partg-{’.s.perfOrrnance"of itsl governmental function. C.f Buehl, 6 A.Bd 27 (Pa. Commw. Ct. 2016)
(“[WIhat [a .third—party_eontractor] paid for the items is beyond the parameters of its contract with
' _the Department'---'it does not directl)t relate to performing or carrying out this governmental
function”j |

The evidence presented by the PHMC demonstrates that the. onglnal agreement between :
TGN/Ancestry contemplated that the dlgttlzed records would be returned to the PHMC, in order
for the. agency to continue carrying out its statutory duties. Nothing in the evidence or the contract
establishes that posSession or ownership of thefreeords provided to TGN/Ancestry to be scanned,
digitized and index would be transferred 'away from PHMC. The services provided by
TGN/Ancestry include indexing and the indexes would be provided to the PHMC, when the
services were complete. The internal policy and/or financial decision by the PHMC to have
TGN/Ancestry continue to maintain the digitized records and t‘ne metadata that resulted from the
digitization does not change the fact that the services provided directly related to.the govemmentat '
function of “[p]reserve public records, h_istorical documents and objects of historical interest,
possession and coitrol of which have been transferred to the commission....” 37 Pa.C.S. § 301(2)..
Based on the services contemplated in the contract, whiclt included indexing, and' the guidance
publis_hed on the PHMC’s website, it is a reasonable conclusion that the metadata created from the’
scanning/digitiZing _services provision of the service by TGN/Ancestry and, now, the data

maintenance services, directly relate to the PHMC’s governmental functions. Accordingly, we
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[R]equest and not the cost of its download or transfer in and of itself.” Section 1307(b)(4)(i) of
th;: RTKL provides that fees for copying “complex and extensive data sets, including ‘geographic .
‘information systerﬁs or integrated property assessment lists ... may be based on the reasonable
market value of the-saﬁe or closely related data sets.” 65 P.S. § 67.1307(b)(4)(1).

lIn Noto and Zillow Group v. Luzerne Cnty., tl;c OOR considered the sole issue of “whether
the County was permitted to levy a fee of $8,400 for the requested property records,” there were
comptrised of an electronic copy of the 2021 Tax Assessment Files for all parcels in Luzerne
County, under Section 1307(b)(4)(ii). OOR Dkt. AP 2021-1359,2021 PA O.O.R.D. LEXIS 1561,
*5. In Noto, the County submitted the attestation of the birector of Assessment in support of its
position that the fee assgssed to proces_'s and respond to the r.eq'uest, who attested to the details of
the amount of responsive data an;i' expenses incﬁrrcd in maintaining the data per parcel. The
County’s evidence also included Director of Assessment’s attestation regardingw the charges
imposed by other counties for similar records. Nofo at *6-7. The OOR considered the requester’s
attestation disputing the County.’s evidence and concluded that, based on the evidence as a whole,
the fee being assessed by Luzerne County constituted a reasonable fair market value of the dataset
under Section 1307(b)(4)(ii). Id. at *9; see also Ingalls v. Westmoreland Cnty., OOR Dkt. AP
2017-2222, 2018 PA O.O.R.D. LEXIS 193 (concluding that geographic and assessment records
of land parcels are extensive datasets and the county proved that the fee assessed fell within in the
reasonable market range). |

In this matter, unlike Noto, the PHMC has not submitted any such supporting evidence to
establish that the responsive records are a “complex and extensive dataset” and what the reasonable
fair market value would be for producing the dataset. Instead, the PHMC relies on the position

statement submitted by counsel. As stated above, unsworn statements are not competent evidence
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