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STATEMENT OF JURISDICTION

This Court has original jurisdiction over this matter pursuant to Section 761

of the Judicial Code, 42 Pa. C.S. § 761.



STATEMENT OF SCOPE AND STANDARD OF REVIEW

Preliminary objections “in the nature of a demuzrrer . . . admit all well-pleaded
material facts and any inferences reasonably deduced therefrom, butnot . .. legal
conclusions.” Danysh v. Department of Corrections, 845 A.2d 260, 262 (Pa.
Cmwlth. 2004). In determining whether a preliminary objection based on a demurrer

(134

should be sustained, a court “‘need not accept as true conclusions of law,
unwarranted inferences from the facts, argumentative allegations, or expréssions of
opinion.”” SiZo v. Ridge, 728 A.2d 394, 398 (Pa. Cmwlth. 1999) (citing Giffin v.
Chronister, 616 A.2d 1070, 1072 (Pa. Cmwlth. 1992)).

When ruling on a demurrer, a court may sustain the objections and dismiss

the case only when such relief is clear and no doubt exists that the law will not permit

arccovery. Stone and Edwards Insurance Agency, Inc. v. Department of Insurance,

616 A.2d 1060, 1063 (Pa. Cmwlth. 1992).



STATEMENT OF QUESTION INVOLVED

Is Petitioner entitled to peremptory mandamus relief where there is a material
fact in dispute as to whether the records provided in response to the OOR’s
Final Determination are the only existing responsive records within the
Department’s possession?

Suggested Answer: No.




STATEMENT OF THE CASE

Before this Court is a preliminary objection in the nature of a demurrer to a
Petition for Review filed by Uniontown Newspapers, Inc., d/b/a/, The Herald
Standard, and Christine Haines (“Petitioner”). See Appendix A, Petition for Review
(PFR), 9§ 7. Petitioner names as Respondent the Department of Corrections of the
Commonwealth of Pennsylvania (“Department”). Id., § /1.

Ms. Haines (Petitioner) field a Right-to-Know-Law (RTKL) request with the
Department for:

. . . documentation of illnesses contracted and/or staff
members at SCI-Fayette. I am not seeking identifying
information, only the types of reported contracted illnesses
and the number of inmates or staff members with those
illnesses. I am particularly interested in various types of
cancer reported at SCI-Fayette since its opening, as well
as respiratory ailments reported. If there is also
information comparing the health at SCI-Fayette with the
health at other state correctional facilities, that would also
be helpful. Thank you Christine Haines, Herald-Standard
724-425-7223.
Id., 9 16 and Exhibit C.

On October 16, 2014, the Department denied the request. /d., § 19. On or
about October 30, 2014, Ms. Iaines appealed the denial to the Office of Open
Records (OOR). Id., 4 21. On or about November 4, 2014, the Depaltmént issued a

response to the appeal with a declaration from Director of Bureau of Health Care

Services Christopher Oppman, arguing that the records were part of a noncriminal




investigation. Id. Exhibit at J. On December 1, 2014, the OOR ordered the records

* be made available to Ms. Haines. Id. at 9 22, Exhibit A. Neither party appealed the
| Final Determination to the Commonwealth Court.

On December 31, 2015, the Department provided all responsive i‘ecords
within its possession. Id., §26.1 A subsequent' declaration was requested and was
provided by Director Christopher Oppman stating that beyond the records previously
provided, the Department did nét have any other responsive records. See Appeﬁdz‘x
A, Petition for Review, Exhibit K. The Department indicated the only way to provide
the requested information would be by reviewing medical records, which would
require a creation of a new record or redacting identifying information from inmate
medical records. Id. at Exhibit H.

Believing that records were being improperly withheld, Petitioner filed the
Petition for Review in this Court’s original jurisdiction. The D6partment filed a

demurrer in response.

I A portion of the PFR should be considered moot because Petitioner received the
number of cancer diagnosis by type at SCI Fayette. The records came from the
Pennsylvania Cancer Registry, which the Department of Health has access to. The
record was attached to the Department of Health’s report that was provided to the
Department in late January of 2015. A copy of the Department of Health report is
available on the Department of Corrections public website, and has been provided
to Petitioner.
http://www.cor.pa.gov/Documents/DOH%20Review%0200%620Cancer%20Burden
%20at%20SCI%20Fayette%2012-29-2014.pdf




As relief, Petitioner seeks an order from this Court to compel the Department

to produce all records within seven (7) days of the issuance of an Order, find the
Department has willfully and/or wantonly disregarded Petitioner’s request and the

OOR’s Final Determination, and award attorneys” fees and costs.



SUMMARY OF ARGUMENT

The Petitioner is asking this Court to enforce a final judgment, essentially
Petitioner is seeking mandamus relief. Pefemptory mandamus relief is not available
to Petitioner because there is a disputed issue of material fact as to whether the
records the Department provided to Petitioner pursuant to the OOR’s Final
Determination are the only responsive existing records that exist vis-a-vis

Petitioner’s RTKL request.




ARGUMENT

Petitioner is not entitled to peremptory mandamus relief where there is a
material fact in dispute as to whether the records provided in response to the
OOR’s Final Determination are the only existing responsive records within the
Department’s possession.

The Petition sounds m mandafnus, or altermatively, is seeking enforcement of
the OOR Final Determination. Mandamus lies only where the petitioner
“demonstrates a clear legal right to relief, a correspondingly clear duty on the part
of the party against whom mandamus is sought, and the want of any other adequate
remedy.” See Equitable Gas v. City of Pittsburgh, 507 Pa. 53, 58, 488 A.2d 270,
273 (1985) (also finding that the petitioner must show “an immediate, specific, well
defined and complete legal right to the thing demanded”) (citing Purcell v. City of
Altoona, 364 Pa. 396, 72 A.2d 92 (1950)). Mandamus is proper to “compel the
performance of a ministerial duty and will not be granted in doubtful cases.” Doxsey
v. Pa. Bureau of Corrections, 674 A.2d 1173, 1174 (Pa. Cmwlth. 1996). Mandamus
is not proper to establish legal rights; it is only appropriately used to enforce those
rights that have already been established. See Waters v. Department of Corrections,
509 A.2d 430, 432 (Pa. Cmwlth. 1986).

The Departmént’s position is that a portion of the responsive records exist,
and they were provided to Petitioner, but the remaining responsive records do not

exist. Further, the Department has never asserted the records exist, but are in a

database, but rather, has stated “[w]e do not have any such records that are that



specific beyond going through every medical record.” Appendix at A, PFR, Exhibit
1.2

Under the RTKL, the Department is not required to create a record. 65 P.S. §
67.705. Further, under the RTKL a medical record is exempt. 65 P.S. § 67.708(b)(5).
Therefore, copying an inmate’s medical record, and redacting it would also be
contrary to the RTKL. 65 P.S. § 67.706; Saunders v. Pennsylvania Department of
Corrections, 48 A.3d 540, 543 (Pa. Cmwith. 2012). -

Petitioner alleges the Department has the requested records, but the
Departrﬁent complains it would be toe burdensome to provide them. Appéndz‘x at A,
PFR §40. To the contrary, beyond the records provided to Petitioner, the Department
does not have any additional responsive records. To follow Petitioner’s suggestion,
the Department would be required to create records by examining the medical record |
for every inmate that is or once was at SCI Fayette and extrapolating information
from those records to make a record. Although the request does not ask for medical
records, nor could it because they are exempted under the RTKL, the request does
expect the Department to create the records or search thousands of medical files and

redact a medical record to avoid any identifying information. The RTKI. does not

2 The Department requests the Court to exercise Judicial Notice, pursuant to Pa. R.
Evid. 201, and reference the Department’s public website, which illustrates the
current inmate population at SCI Fayette is 2,056 inmates.
http://www.cor.pa.gov/Administration/Statistics/Documents/current%20monthly%o
20population.pdf.




require the creation of a record nor does it require the redaction of an exempt record.
See 65 P.S. § 67.705; 65 P.S. § 67.706; Saunders v. Pennsylvania Department of
Corrections, 48 A.3d 540, 543 (Pa. Cmwlth. 2012).

The mandamus remedy is available where there is no dispute of material fact.
Monroeville v. Effie's Ups and Downs, 315 A.2d 342 (Pa. Cmwlth. 1974). If, as
Petitioner claims, they have not received the record(s) to which they are entitled,
Petitioner would have a clear right to those records based on the Final Determination
from the OOR. However, if, as the Department claims, the records thgt were
provided are the responsive documents and no other records exist, Petitioner does
not have a clear right to the records because impossibility is a defense to an
enforcement action. Commonwealth v. United States Steel Corp.,325 A.2d 324 (Pa.
Cmwlth. 1974). In other words, there is a material fact at issue, i.e. whether there
are any remaining responsive records. Because there is a material fact at issue,

peremptory mandamus relief is not available to Petitioner.
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CONCLUSION

For all the foregoing reasons, Respondent respectfully requests that this Court

sustain the demurrer and decline to grant peremptory mandamus or enforcement

relief on the present state of the record.

Dated: April 30, 2015
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Assistant Counsel
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC,, dbfa )  No.:
THE HERALD  STANDARD, and )

CHRISTINE LAINES, )
)
Petitioners, )
v, )
)
PENNSYLVANIA DEPARTMENT OF )
CORRECTIONS, }
)

Respondent.

PETITION FOR REVIEW AND ENFORCMENT OF FINAL
DETERMINATION OF OFFICE OF OPEN RECORDS

AND NOW, come the Petitioners, Uniontown Newspapers, Inc,, d/b/a The Herald Standard
and Christine Haines, by and through their undersigned counsel, Saul Ewing LLP, and hereby
submit their Petition for Review and Enforcement of Final Determination of Office of Open
Records, as follows! ‘

L. INTRODUCTION

1. Petitioners seek intervention from this Coutt to enforce a Final Determination of the
Office of Open Records pursuant to the Pennsylvania Right to Know Law {(see Exhibit “A”, the
“QOR Final Determination”).

2. The OOR Final Determination became final and enforceable on December 31, 2014,
the last date on which the Pennsylvania Department of Cortections could appeal to this Court from
the OOR Final Determination, which mandated that the Department of Corrections produce ail
documents responsive to the Petitioners® open records request.

3. Despite the OOR Final Determination, which required the Respondent to fully |
comply with Petitioners” Right to Knovlv Law request, Respondent has wilifully failed to produce all
documents it admits to exist, are in its possession or control, and that are responsive to the OOR

Final Determination,




4, The documents that Petitioners requested, and have an immediate right fo review,
ate subject to production as a matter of law and relate to an ongoing debate of public importance
about environmentally-related illnesses at the Pennsylvania State Correctional Institution at Fayef:te
(“SCI—F gyette'),

5, SCI-Fayette, the subject of Petitioners® open records request, has been thrust into the
public spotlight as a result of the alarming rate at which its inmates at the facility have experienced
significant health problems. A recent report by the.Abolitionist Law Center and Human Rights
Coalition, for example, made the following findings:

a. “A 12-month investigation into the health impact of exposure to toxic coal waste on
the prisoner population at State Correctional Institution (SCT) Fayetic has uncovered
an alarming rate of setious health problems.”;

b. The facility is sitnated “in. the midst of a massive toxic waste dump”; and

¢, The facility has experienced an alarming rate of respiratory illnesses, pre-cancerous
growths and cancers, among othet serious health problems.

(See Exhibit “B”, “No Escape: Exposure to Toxic Coal Waste at [SCI] Fayette”).
6. For the teasons stated herein, the Respondent should be Ordered to comply fully

with the Petitioners’ request pursuant to the Right to Know Law and the clear mandates of the Final

Determination of the Office of Open Revords by producing responsive docurments it has refused to -

produce as identified below; reimburse Petitioners for their legal fees and related costs pursvant to
the Right to Know Law for having to bring this enforcement action; and pay other such penalties as

are proper undet the Right to Know Law.




IL THE PARTIES

7. Petitioner, The Herald Standard, is an independent family-owned media company
located n Faﬁfettc County, Southwestern, Pennsylvania with circulation primarily throughout
Uniontown, Pennsylvania and surrounding areas, and globally via its website. The Hepald Standard
is & venture of Uniontown Newspapers, Inc.

8. The Herald Standard operates its principal offices from 8 Bast Church Street,
Uniontown, Pesmsylvania 15410,

9. Petitioner, Christine Haines (“Ms. Haines”), is a reporier working fér The Herald
Standard.

16.  Collectively, .Thc Herald Standerd and Ms, Haines are referred to as “Petitioners”.

11.  Respondeni, the Pennsylvania Department of Corrections (the “DOC” or
“Respondent™), is the Pennsylvania governmental agency tasked with operating, coordinating and
overseeing the various penal and correctional institutions throughout the Commonwealth,

12.  The DOC is a Commonwealth Agency pursuant to Section 102 of the Pennsylvania
Right to Know Law (“‘RTKL”). See 65 P.S. § 67.102,

{3.  The DOC keeps its central offices at 1920 Technology Parkway, Mechanicsburg,
Pennsylvania 17050, and further operates through vatious offices, facilities and State Correctional
Institutions (“SCI”) throughout Pennsylvania, cluding SCI-Fayeite (which was the subject of
Petitioners® original open records request putsuant to the RTKL),

M. JURISDICTION

14.  This Court has jurisdiction fo enfotce a Final Determination of the Pennsylvania
Office of Open Records pursuant to, inter alia, 42 PA, CONS. STAT, A, § 761 {Original
Jurisdiction of the Commonwealth Court) and § 763 (Direct Appeals to the Commonwealth Court

from Governmental Agencies).




15.  Additionally, this Court has jutisdiction to review Final Determinations of the Office
of Open Records pursuant to Section 1301 ofthe RTKL. See 65 P.S. § 67.1301(=).

IV. TACTUALAND PROCEDURAL HISTORY

A. Petitioners’ Initial RTKI Request and the DOC’s Response.
16.  On September 25, 2014, Petitioners, through Ms. Haines, made a request to the
DOC pursuant to the RTKL., The substance of the request was as follows:

I am seeking documentation of illnesses contracted by inmates
and/or staff members at SCI-Fayette. [.am not seeking jdentifying
information, only fhe types of reported coniracted illnesses and the
aumber of inmates or staff membets with those illnesses. I am
particatarly interesied in various types of cancer reporfed at SCl-
Fayette since ils opening, as well as respiratory aitments reported.
If there is also information comparing the health at SCI-Fayette with
the healih at other state cortectional facilities, that would also be
helpful. ~

(the “Request,” attached hereto as Exhibit “C*) (emphasis added),
17.  Therefore, Petitionets made nartowly tailored Request to the DOC. The Request
sought information from the time frame encompessing the opening of SCE-Fayette (in or around

August, 2003) until the present regarding illnesses contracted by individual immetes and staff, with a

particutar focus on the types of cancers and respiratory aiiments diagnosed. Petitioners requested

identification of the specific contracted Ulnesses by the inmates and staff as reporied or diagnosed

by SCI-F ayetté, not a generic reference to a category of medicine, e.g., cancet, gastrointestinal or
respiratory. Henee, the Petitioners did not request a list of “cancer” cases, in general, but
identification of the fypes of cancer, €.g., Tung cancer, throat cancer, colon cancer, for each such
cancer contracted during the relevant period. Petitioners also clearly stated that they were not
seeking the disclosure éf any personal, identifying information. .
13, The following day, on September 26, 2014, the DOC confirmed receipt of

Petitioners’ request, and further requested an additional thirty (30) days fo comply.
4




9. On October 16, 2014, the DOC formally denied Detitioner’s request for a variety of

reasons, including the following alleged exemptions under the RTKL.:

a. The records allegedly related to a non-criminal investigation,

b, The records allegedly fell within the personal security exemption;

¢. ‘The records allegedly .could threaten public safety or protection activity;

d. The records allegedly related to medical information of individuals;

e, The rccords allegedly rclated to personal 1dcnt1ﬁcat1<:}n informatiot;

£, The records allcgedly related to internal deliberations of the DOC‘

g, The tecords allegedly are protected by the deliberative process privilege;

h. The records allegedly are protected by the attorney-client privilege; and

i, The records allegedly related to the personal work product of public officials or
agency employees,

(See DOC's final response and denial of Petitioners’ Request, attached as Exhibit “D”).

20, Notably, at no time did the DOC indicate that the records responsive to Petitioners’

oripinal Reguest were nonexistent, but instead the DOC merely contended that the docurnents were

exempted from disclosure vnder the exclusions of the RTKL, (See Exhibit D).

B. Petitioners Appealed fo the Office of Open Records, Which Issued a Final
Determination Ordering the DOC to Produce All Responsive Decuments

21,  Following the DOC’s responses to Petitioners’ Request (see Exhibit D)), Pehtmners
timely appealed to the Pennsylvania Office of Open Records on or about Octobet 30, 2014,

22, The Office of Open Records considered the DOC’s response, tejected the DOC’s
alleged defenses to disclosure, and issued the OOR Final Determination on December 1, 2014
(attached hereto as Exhibit A),

53.  The Office of Open Records held that the DOC failed to meet its burden fo establish

any defense to disclosure and, therefore, was required to comply with Petitioners’ Request.

5




24, The Office of Open Records concluded, in relevant part, as follows: “the Requester’s
appeal i’; granted and fhe Department [of Corrections] is tequired to provide all responsive records
to the Requester within thirty days. This Final Determination is binding on all parties.” {See
Exhibit A, at 9-10) (emphasis original).

C, The DOC Failed to Appeal the Office of Open Records Final Determination,

and Further Failed to Comply with the Clear Terms of the Final Determination
and/or Petitioners’ Open Records Request.

25, The DOC failed to appeal the Office of Open Records” Final Determination within
thirty (30) 'dé,yé of issuance of tﬁc same pufsuant to the R’[‘KL and, therefore, the Final
Determination became binding on both of the parties,

96, The DOC has produced limited, nonresponsive documents and with one exception,
constrained to the period to 2010-2013, not 2003-2013, per the Request.

27, Tor example, the DOC has provided documents telating to SCI-Fayette causes of
death for cancet victims between 2003 and 2013 (see Exhibit “E*), Significantly, this document
seflects that the DOC does have information relating to specific illnesses, contracted and reported,
or diagnosed, on an individual patient basis at SCI-Fayette, and can readily convey such information
and documents to Petitioners so as to comply with the DOC’s duties under the OOR. Final
Determination, but has impropedy refused to do so.

28. Likewise, it has provided a chart listing DOC cancer patients by SCI location for
2011-2014, teflecting twenty-two (22) cases at SCI-Fayette, albeit without information relating to
the types of cancer, as in Exhibit E. (See Exhibit “F7),

79, I addition, the DOC produced charts for the period 2010-2014 reflecting the total
.mxmber of patients treated for pulmonary or gastrointestinal conditions. (See Exhibit “G”),

30,  While such general, genetic data lumped under an umbrelia categorization, e.g.,

pastrointestinal complaints, is of some pominal interest, it misses the point of the Request: it does

G




not directly respond to Petitionets’ Request, to which the DOC must respond in light of the OOR

Final Determination, Petitioners’ Request sought a lsting of each illness copiracted and reported,

je, diagnosed for an inmate residing and treated at SCI-Fayette for the period 2003 (when the
facility opened) through 2013 (the last year for which Petitioners anticipated there would be
complete recotds, given ‘the late 2014 request date). Pefitioners, of course, conceded that SCI-
Fayette would, and should, not produce any patient-identifying information in response to the
Request, such as pame ot §c’>—cia1 security number.

31, Simply pﬁt, Petiﬁoners, with thé exception of the two-page docurnent attached as

Exhibit T, have not received documents from the DOC reflecting illnesses contracted and reported,

i.e., diagnosed, at SCL-Fayette, with particutar focus on the specific, varicus cancer diagnoses and
specific tespiratory altments diagnosed and reported, which was the basis of their Request.

19,  Accordingly, and for example, Petitioners have not received documents reflecting
diagnoses of cancers and respiratory illness by type, whether that means hing caticer or pulmonaty
embolism, or skin rash or chemical burn, the very types of conditions that might arise from living
next to a toxic dump such as is the position of SCI-Fayeite.

33.  Rather than producing documents reflecting or listing the diseases physicians bad
diagnosed for inmates residing at SCI-Fayette between 2003 and 2013, the DOC produced-
aggregate statistical data of cases treated, on a generic basis, e.g, pulmonary ot gastrointestinal
cases, ignoring specific diagnoses, which was the clear substance of the Request.

34, Presumably, for the DOC to be able to create a tabulation of the number of
pulmonaty cases it had, the DOC must have drawn from a base of documents reflecting specific,
. diagnosed conditions or disease processes that could ultimately be lumped under a general category

such as pulmonary/respiratory.




35.  Through subsequent e-mails, Petitioners confinued to request a lsting of dtagnoses
made at SCI-Fayette on patients ot staff residing or working there, but the DOC refused to conply
with Petitioners” Request and, in turn, the OOR Final Determination. (See Exhibit “H”, éxchange
between Petitioners and the DOC relative to the Request and OOR Final Determination).

36,  The DOC withheld such relevant and responsive documents cven though the DOC
admitted, perhaps vnwittingly, that the documents and information existed in a readily obtainable
and “extensive database” that the DOC maintains in the normal coutse of business.:

37.  Indeed, oh Deéémb'e,r 31; 2014, the DOC issued a Press Release admitting that the
type of information tequested by Petitioness, i.e., diagnoses that permit fot a specific identification
of a specific disease‘or condition, was readily available:

The Department’s Bureau of Health Care Services maintaing an
evionsive database of all current cancer patients_in state prison
facilities . . . A more detailed analysis of the 11 cancer deaths at SCI
Fayette from 2010 to 2013, revealed that four were transferred to SCI

Fayette after they had heen diagnosed with cancer at aiher
institutions,

(See Exhibit “17, the subject DOC Press Release) {emphasis added).

33, More importantly, at the time that the DOC rcsgonded to the OOR in opposition to
Peﬁtioners’ Request on November 4, 2014, the DOC admitted that it had documents that would
reflect “each. diagnosis” of «Tinesses contracted at SCI—Fayettc, by type and quantity.” (Exhibit
«J» Affidavit of Christopher Oppman, at Paragraph 3).

39 The DOC opposed not on the basis of non-existence, but because the “records
requested by Ms, Haines are presently part of a sohetiminal investigation” by the Department of
Heaith, (Bxhibit], at Paragraph 4).

40.  The DOC admitted, again, in an. e-mail of January 6, 2015 fo Ms. Haines that the

information concerning each diapnosis of cancer of respiratory illnesses at SCI-Fayette resided in
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the DOC’s database, but collection of same “is not requited” because it would require the DOC to

search too many records, i.e., would create some alleged butden on the DOC, which is simply not a
defense under the RTKL, and one that the DOC was unwilling to accept. (See Exhibit H).

41, Of course, given the OOR Final Determination, the DOC is plainty mistaken and

openly defying the binding nature of the OOR Final Determination, which required that the DOC

produce all documents and information rssﬁons’we to Petitioners’ Request, whether the DOC
believes compliance with the same: is burdensome ot not |

42, Furthcrmore, as reﬂected in Exhibit E, ‘I,hf: DoC has produced at least one document
that reflects specific diseases contracted and reported by an inmate. This production: (a) reflects the
DOC’s understanding of the extent of its obligation to produce responsive documents; and (b)
establistes (along with the data in Exhibit F) that the DOC possesses the relevant information,

43,  To silence Petitionets, and avoid the clear mandates of the OOR Final
Determination, the DOC finally, and conttadictorily, stated that documents responsive to
Petitioners’ Request‘ simply do not exist. (See Exhibit “K*, January 7, 2015 Affidavit of
Christopher Oppman).  Such a stance is directly contradicted by the DOC's previous
communications and sworn statements, which admitted that the documents exist, but were simply
being witheld pursuant to alleged exemptions of the RTKL, Thé DOC has exemplified a clear
coutse of conduct to stonewall Petitioners and the public from obtaining information vital for the
transparency of the DOC, and welfate of its inmates and employees. |

44, In shoft, the DOC has faited fo produce all documents responsive to Petitioners’

Request, which is in direct contravention of the OOR Final Determination and the RTKL.




. The DOC Operated in Bad Faith, and Willfully and Wantonly Denied
Petitioners’ Righis Pursuznt to the RTKL and the Clear Mandates of the QOR
Final Determination. '

45.. Not only did the DOC fail to comply with Petitioners’ open recozds Request, as
validated by the Final Determination of the Office of Open Records, but the DOC proceeded in 4
bad faith and inproper manner. To the point: Petitionets, and this Court, have ample grounds fo
infer that the DOC does not want to produce docutmentation of cancer or respiratory illnesses
diagnosed at SCI-Fayette for fear it will heighten the derand for transparency in a debate of public
fmportance, ie., whether confinement at SCL-Fayette does have potentially devastating health
consequences as the Abolitionist Law Center has alleged (see Exhibit A).

46.  The DOC has no right, a3 a matter of law, fo violate an QOR Final Determination;
especially an OOR Final Dctcmi‘maﬁon that it never appealed to this Court.

47.  Likewise, and even more emphatically, the DOC cannot violate a Final
Determination of the OOR so if can manage &n uncomfortable and potentially embarrassing public
relations debate by withholding vital public documents.

48,  When an agency, such as the DOC, willfully or wantonly disregards a requester’s
access to public records, of otherwise acts in bad faifa under the RTKL, the requester is entitled to
reimbursement of its attorneys® fees and litigation costs. 65 P.8. § 67.1304(a)(1).

49 Moteover, an agency’s bad faith refusal to grant access to public recotds permits the
imposition of civil penalties against the entity, 65 P.S.§ 67.1305(a).

50, The DOC has admitted that it has the documents and information responsive to the
Request, .has not produced the same, and as of Japuary 6, 2015, has taken the position, without

citation to law, that it has no obligation to produce the responsive documents or information,

notwithstanding the QOR Final Determination.
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51,  Therefore, not only are Pefitioners entitled to the documents requested under the
RTKL, but Pefitioners are ﬁuthsr entifled to reimbursement of their legal costs and the imposition of
appropriate civil penalites pursuant to the RTKL for having to tndertake this enforcement action,

52. The. DOC’s conduct is particularly distressing sinee the very information it is
declining to produce to Petitioners is the very satne information it is accessing and using to wage
its public relations béttle with the Abolitionist Law Center. (See Bxhibit I, the DOC Press Release
apparently refying on the very information that it refuses to produce to Petitioners).

53.  The DOC’s manipxﬂéﬁon of public records to satisfy its current public relations
strategy, including admitiing the existence of the documents and infoﬁnaﬁon, relying on it to
compile aggtegate reports for its own benefit, and then denying their existence in recent days in an
apparent attempt to thwart production, does not, and may not, tump its legat obligation as reflected
in the OOR Fina! Determination and the RTKL.

V.  CONCLUSION |

54 Tor the reasons set forth above, the DOC clearly violated the provisions of the
RTKL, and deprived Petitioners, and the public, of vital information,

55, The DOC willfully and wantonly disregarded and deprived Petitioners’ of access to
public records, and further acted in bad faith under the RTKL.

g6 Additionally, the DOC telied on purported exemptions, exclusions and defenses that
were not based on a reasonable interpretation of the RTKL.

57, Likewise, to the extent DOC now argues that the production is too burdensome (see
Exhibit K, this is simply not a basis to defy an unappealed Final Ordet of the OOR,. as exists in this
case. If this Court would entertain such an erroneous defense, affer the fact, and despite the
existence of the OOR Final Determination, it would open the floodgates for patent breaches of the

public’s right to access to records, and undermine the purpose and operation of the RTKL.
' 11




58, Moreover, the DOC never defended the Request before the OOR on the basig that
televant documents did not exist—since any such suggestion defies logic; diagnosis of conditions
must and has occurred in the normal course of caring for the inmates. {See Bxhibit E).

59 Therefore, Petitioners ate entitled to any and all relief available under the RTKL,
inctuding immediate access to the information requested from the DOC; reimbursement for their
attorneys’ fees and related costs; and an imposition of civil penalties against the DOC.

WHER]LIFORE, the Petitioners, The Herald Standard and Christine Haines, respectfully
requést that this Honorable Court enter an Order of Cﬁﬁr’c providing thé following reh'ef:.

1. Ditecting the Pennsylvania Department of Cotrections to produce all documents
required to be produced pursuant o the Final Determination of the Office of Open Records within
seven (7) days of issuance of the Order of Coutt;

2, Find that the Pennsylvania Department of Corrections willfolly and/or wantonly
disregarded Petitioners’ open records request, and deprived Petitioners of their tight of access to

public records, and further acted in bad faith in violation of the Pennsylvania Right to Know Law;

3. Award Petitioners their attorneys’ fees and costs incurred in this matter prrsuant o
Jection 1304 of the Right to Know Law; and

4. Provide any further relicf that this Court deers approptiate under the circumstances.

Respectfully submitted,

S A

Cliarles Ksify W,No. 51047)
SAUL EWINGLLP

One PPG Place, Suite 3010
Pittsburgh, PA 15222
(412) 209-2500

Michael J. Joyee (Pa 1D No, 311303}
SAUL RWING LLP

One PPG Place, Suite 3010
Pittsburgh, PA 15222

(412) 209-2500

Counsel for Petitioners, The Herald
Standard and Christine Hoines
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pennsylvania

OFFICE OF OPEN RECORDS-

FINAL DETERMINATION
IN THE MATTER OF :
CHRISTINE HAINES AND THE .
HERALD STANDARD, ;
Requester :
Docket No.: AP 2014-1695
¥,

PENNSYLVANIA DEPARTMENT OF
CORRECTIONS,
Respondent
INTRODUCTION

Christine Haines, on behalf of the Herald Standard (“Requester”), submitted a request
(*Request”) to the Pernsylvania Department of Corrections (“Department™) pursuant to the
Right-to-Know Law (“RTKL"), 65 P.S. §8 67.101 ef seq., seeking documentation of illnesses
contracted by inmates and staff members at SCI-Fayette. The Department denied the Request,
asserting that responsive records are exempt under the RTKL because they relate to an ongoing
noncriminal investigation, The Requester appealed to the Ofﬁge of Open Records (“OOR”). For
the reasons set lf'orth in this Final Detetmination, the appeal is granted and the Department is
required to take further action as directed,

FACTUAL BACKGROUND

On Septembet 25, 2014, the Request was fited, secking “éocunwntation of illnesses

contracted by inmates and/or staff members at SCI-Fayette.” The Requester specifically stated

that she was “not seeking identifying information, only types of reported coniracted illnesses and




the number of inmates or staff members with those ilinesses.” The Requester further specified

that “I am particularly inferested in various types of cancer reported at SCI-Fayette since its
opening, as well as respiratory ailments reported” and added that “[i]{ there is also information
comparing the health at SCI-Fayette with the health at ather state correctional facilities, that
would alse be helpful.”

On September 26, 2014, the Depariment invoked a thirty day extension of time to
tespond 10 the Request pursuﬁnt- to 65 P.S, § 67.902. On Octgbar 16, 2014, the Department
dcn'iccl the Request,. stating that fespons'wé records are ho!; ‘public under exemptions for
noncrirninal investigative tecords (65 P.S. § 67.708(b)(17)); personal security records (65 P.S. §
67,708(b)(1)); public safety records (65 P.S. § 67.708(b)(2)); medical records (65 P.S. §
67.708(b)(5)); personal identification information (65 P.S. § 67.708(5)(6)); internal,
predecisional deliberations (65 P.S. § 67.708(b)(10)(i)(A)); and notes and working papers
prepared by of for a public official or agency employee for that individual’s own personal use
(65 P.S. § 67.708(b)(12)). Additionally, the Department cites to the attorney-client privilege as a
 basis for denial.

On October 30, 2014, the Requester appealed to the OOR, challenging the denial and
asserting grounds for disclosure, The QOR invited both parties to supplement the record and
directed the Department to notify any third parties of their ability to participate in this appeat
pursuant to 65 P.S, § 67.1101(c). On November 4, 20i4, the Department submitted a position
statement, along with the declaration of Christopher Oppman, the Department’s Director for the
Burean of Health Care Services, who attests that the requested records are part of a nonériminal

investigation. On November 6, 2014, the Requester submitted a position statement, arguing that




she is seeking aggregated data, which is not subject to the majority of excrﬁptions cited by the

Department. See 65 P.S. § 67.708(d),

LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by effording them .

access to information concerning the activities of their government.” SWB Yankees LLC. v
Wintermante[ 45 A.3¢ 1029, 1041 (Pa. 2012), Further, this 'zmportant open-government law is
“dcmgncd to promote access -0 ofﬁmai government information in order to prohxblt secrets
scrutlmzc the actions of pubhc officials 'and make public officials accountable for thcnr
actions.” Bowling v. Qffice of Open Records, 950 A.2d 813, 824 (Pa. Commw, Ct. 2010), gf’d
75 A.3d 453 (Pa. 2013). |

The OOR is authorized to hear appeals for all Commonwealth and local agencies, See 65
PS.§ 6’?.503@. An appeals officer is required “to review all information filed relating to the
request” and may consider testimony, evidence and documents that are reasonably probative and
relevant to the matter at issue. 65 P.S. § 67.1102(2)(2). An appeals officer may conduct a
healjing to resolve an appeal. The decision to hold a hearing i discretionary and non-
appealable, Jd; Giurintano v. Dep’t of Gen. Servs., 20 A3d 613, 617 (Pa. Commw. Ct. 2011},
Here, the OOR has the necessary, requisite information and evidence before it to properly
adjudicate the matter:

The Department is a Commonwealth agency subject to the RTKL that is required fo
disclose public records. 65 P.S. § 67.301. Records in possession of a Commonwealth agency
are presumed public ﬁnless exernpt under the RTKL or other law or protected by a privilege,
judicial order ot decree. See 65 P.S. § 67.305. Upon receipt of a request, an agency is required

4o assess whether a record requested is within its possession, custody or contrel and respond
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within- five business days. 65 P.S. § 67.901. An agency bears the burden of proving the
applicability of any cited exemptions, See 65P.8.§ 67.708(b).

Section 70% of the RTKL clearly places the burden of proof on the public body fo
demonstrate that a record is exempt. In pertinent part, Section 708(a) states: “(1) The burden of
proving that a record of a Commonwealth agency ot local ageney is exempt from public access
shall be on the Commonwealth agency or local agency receiving arequest by a preponderancekof
the evidence.” 65 P.S, § 67. 708(a) Preponderance of the evidence has beet defined as “such
proof as leads the fact-finder ... to find that the existence of a contested fact is more probable
than its nonexistence,” Pa. State Troopers Ass'nv. Scolforo, 18 A3d 435, 439 (Pa. Commw. Ct.
2011) {quoting Dep’t of Transp. V. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827
(Pa, Commw. Ct. 20100

1, The Department has not established that responsive records are exempt as
noneriminal investigative records

On appeal, the Department argues that the records responsive to the Request constitute
noncriminal investigative records and are therefore exempt from disclosure under - Section
708(6)(17) of the RTKL. Section 708(6)(17) exempts from disclosure records of an agency
“relafing to a noncriminal investigation” including “[c]omplainﬁ submiited to an agency” and
“[ijavestigative materials, notes, correspondence and reports.” 65 P.S. § 67.708(b)(17)(D)-(D).
Additionally, Section 708(b)(17} exempts disclosure of “Ta] record that, if disclosed, would ...
frJeveal the institution, ptogtess or resuit of an agency mvestigation, except the imposition of 2
fine or civil penalty, the suspension, modification or revocation of a license, permit, registration,

certification or similar authorization issued by an agency or an executed settlement agreement

unless the agreément is determined to be confidential by the court.” 65 PS. §

67.708(bY(1 TI(VI)A),
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In order for this exemption to apply, an zgency must demonstrate that “a systematic or
searching inquiry, a detailed examination, or an official probe” was conducted regarding a
noneriminal mattet. See Department of Health v. Office of Open Records, 4 A.3d 803, 810-11
(Pa. Commw, Ct, 2010).7 To constitute “a systematic or searching inquiry” or “a detailed
examination,” the investigation cannot bc. a “one time inguiry” and must instead invelve
“comprehensive, repeated,” and “regular” examinations or inspections. Dep't of Public Welfare
v. Chawaga, 91 A3d 257, 259 (Pa. Commw. Ct. 2014). Further, the inquiry, examination, or
probe must be “conducted as part of an agency’s official duties.” Department of Health, 4 A,3d
at 810-11 ; see also Joknson v. Pennsylvanfa.Conventz’on Center Awthority, 49 A.3d 920 (Pa.
Commw. Ct. 2012).

In the instant matter, Director Oppman atfests that:

4, The records requested by {the chuester]. are presently part of a noncriminal

investigation that was started by the Department and now includes the

Department of Health.. ..

6. The.Department has generated the records that [the Requester] requests;

however, those records were created as part of an Investigation that the

Departrment of Health is conducting.

7. The Department of Health has yet to issue results to their investigation, thus
this matter, along with the requested records, are still part of the investigation.

8. Providing the requested records would reveal the institution and the progress

of the investigation being conducted by the Department and the Department of

Heaith,
While Director Oppman generally concludes that the Deparfment started a noneriminal
investigation, the Department has not provided any evidence that an inquiry, examination, or
official probe was conducted as part of the Depariment’s official duties. Department of Health,

4 A3d at 810-11; Johnson, 49 A3d at 925, Not all agency fact-finding constitutes a

“noncriminal investigation” subject to the protections of the RTKL. In Chawaga, the

[




Commonwealth Court ht;Jd that a performance audit was not part of the Department of Public
Woelfare’s legislatively granted fact-finding and investigative powers, and that the audit was
ancillary to the Df.:partmcnt’s public assistance services. 01 A.3d at 259, The Court noted that
“[a] cantrary determination of an ‘official probe’ would craft a gaping exemption, under which
any governmental information-gathering could be shielded from disclosure.” Id. Recently, the
Lackawanna County Coust of Common Pleas held that an agency failed to meet its burden of
proof when the records did not relate to the “official duties” of the agency and it was not
established that the investigation that ocourred was more than 2 “one-time inguiry.”
Lackawanna County Government Study Conmission v. The Scranton Tfnfés, LP., No, 14-CV-
4427, 2014 WL 5930128 (Lack, Com. PL. Nov. 14, 2014) (citing Chawaga,).

The Department is the Commonwealth agency charged with overseeing the confinement
of inmates, but no;w asserts that i+ has undertaken 2 noncriminal investigation into medical
ilinesses of inmates and its employees at SCl-Fayette. However, the Department has failed to
provide any evidence that an inguiry, examination, or official probe was conducted and how such
inquirj, examination or official probe was conducted as part of the Department’s official duties
regarding the incarceration of inmates, The Department’s one-time investigation into medical
‘linesses of ifs inmates or staif members at SCI-Fayctte is ancillary té the overall function and
opetation of the Department.

Fu;'thcr, Dirt‘;ctor Oppman attests that the records are part of an investigation that is now
bei‘ng conducted by the Pennsylvania Department of Health, The imrestigati%fe exemptions under
the RTKL generally have only been extended to proiect the records of the agency carrying out
the investigation, and not the agency that is being investigated, See Hayes v. Pennsylvania

Departmeni of Public Welfare, OOR Dkt AP 2012-0415, 2012 PA 0.0.R.D. LEXIS 530 ([A]

i
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review of case law interpreting the RTKL and iis predecessor statufe indicafes that the
investigative exemption has only been extended to protect the records of the agency cérrying out
an investigation™). Therefore, it is frielevant if the Dcpartmsn’; of Health is now conducting its
~ own investigation into the matter, cven if the Depamnent of Healih’s investigation is being
conducted pursuant to its official duties. Accordingly, the Department has not shown that “a
systematic or searching inquiry, a detailed examination, or an official probe” was conducted by
the Department regarding a noncriminal matter, and therefore has not met its burden of proving
that the requested records are exempt under Section 708(b)(17) the RTKL. See Depariment of
Health, 4 A.3d at 810-11,

2. The Department has not its burden of proving that responsive records are
exernpt as medical records

In its response, the Department asserts that responsive records are exempt from
disclosure under Section 708(b)}(5) of the RTKL. Section 708(b)(5) exempis from disclosure:

A record of an individual’s medical, psychiattic or psychological history or
disebility status, including an evaluation, consultation, prescription, diagnosis or
treatment; results of tests, including drug tests; enrollment in a health care
program or program designed for participation by persons with disabilities,
including vocation rehabilitation, workers’ compensation and unemployment
compensation; or related information that would disclose individually identifiable
health information,

65 P.S, § 67.708(b)S). The Depattment has not asserted what records are being withheld
pursnant to this exemption, and has not provided any evidence on appeal to explain why these

records fall under this exemption. See Carey v. Pennsylvania Depariment of Corrections, 61

AJ3d 367 (Pa. Commw., Ct 2013 (“[Algencies must show the connection between the '

information and the grounds for protection”). Additionally, the Requester specifically states in

her Request that she is not seeking any identifying information. Thercfore, without any




additional evidence, the Departrent has not estab]iéhcd that responsive records are exempt under
Section 7OB(b)(5).

Additionally, there is no evidence that responsive records are protected by the Health
Insurance Portability and Accountability Act of 1996 (“HIPAA™). HIPAA states that “[a]
covered entity may not use or disclose protecied health information.” 45 CFR. § 164.502(a),
HIPAA defines a “covered entity” as “(1) A health plan; (2) A health care clearinghouse; (3) A
health care provider who fransmits any health information in efectronic form in connection with
a transaction covered by this subchapter.” 45 CF.R. § 160.103. Here, the Department has not
shown that it is & covered enfity 1.mder HIPPA. See Pass v, Caﬁiml Area Transit, OOR Dkt. AP
2014-0173, 2014 PA O.0.R.D. LEXIS 247.

Even if the Department was a covered entity under HIPAA, the information sought in this
appeal is not “individually identifiable health information™ as protected by HIPAA,
“Individually identifiable health informetion” is defined as:

Taformation that is a subset of health information, including demographic
infortnation collected from an individual, and;

.(1) Ts created or received by health care provider, health plan, employer or health
care clearinghouse; and

(2) Relates to the past, present o future physical or mental health ot condition of
an individual; the provision of health care to an individual; or the past, present, of
future payment for the provision of health care to an individual; and
D That identifies the individual; or
(ii) With respect to which there is a reasenable basis to believe the
inforrnation can be used to identify the individual,

See 45 CFR. § 160.103. The enactmest of HIPAA was 1o address concerns about the

confidentiality of patients' individually identifiable health information, Opis Mgmt. Res. LLC v.




Sec'y Fla. Agency for Health Care Admin,, 713 F.3d 1291, 1294-95 (11th Cir, 2013); 5.C. Med,
Ass’n v. Thompson, 327 F3d 346, 348 (4th Cir, 2003); Citizens for Health v. Leavitt, 428 ¥.3d
167, 172-74 (3d Cit. 2005) (detailing the history of the Privacy Rule’s promulgation and
explaining its requirements). In doing so, the Secretary of Health and Human Services
promulgated privacy regulations‘ addressing, among other things, individuals’ rights to
individually identifiable health information. S.C. Med Ass'n, 327 F.3d at 349,

The Department has not provided any evidence that HIPPA would apply to the requested
records. Because the Dcpartmeni; has not shown that it is & covered entity or provided any
evidence that HIPPA would apply, particulatly in light of the fact that the Request states that tﬁe
Requester is not seeking identifying information, the OOR finds that the Department has not
established that the Request seeks exémpt medical records.

3. The Department has not met its burden of proving that any other eéxemption
applies

In its response, the Depattment generally asserts that the requested records are subject to
various other exemptions under the RTKL., On appeal, however, the Department failed to
provide any evidentiary support ar explanation concerning these exemptions, relying solely upon'
its argument that the records are exempt under 65 P.S. § 67.708(0)(17). Therefore, the
Department has not met its burden of establishing that any other exemptions apply. See 65P.5. §

67.708(a)1).

CONCLUSION
For the foregoing reasans, the Requester’s appeal is g_ranted and the Department is
required to provide all responsive records to the Reguester within thirty days.' This Final
Determination is binding on 2ll parties, Within thirty days of the maiting of this Final
Determination, any party may appeal to the Commonwealth Court. 65 P.8. § 67.1301(a). Al
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parties must be setved with notice of the appeal. The OOR also shall be served notice and have
an opportunity to respond according to court rules as per section 1303 of the RTKL. This Final

Deterinination shall be placed on the QOR website at: http://openrecords.state.paus.

FINAL DETERMINATION ISSUED AND MAILED: December 1, 2014

Ao, gt

APPEALS OFFICER
KATHLEEN A. HIGGINS, ESQ,

Sentto: Christine Haines (via e-mail only);
Andrew Filkosky (via e-mail only});
Chase Defelice, Esq. (via e-mail only)
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L. OVERVIEW

T have four years left on ey sentence and that conld be a death sentence with the contamination here

Surrounded by "about 40 miflion tons of

A 12-montl investigation into the health mmpace
of exposure to toxic coal waste on the prisoner
population at State Correctional Institution (SCT)

waste, two.coal slurry ponds, and millions of Fayette has uncovesed an alaming rate of serious

Thealth problems. Surrounded by "about 40 million

cubic yards of coal combustion waste," SC tans of waste, two coal slurry ponds, and millions of

Fayette is inescapably situated in the midst

of a massive toxic waste dump. waste dump.? Over the past yest, more and more

cubdc yards of coal combustion waste, SCI Fayctie
is inescapably situated in the midst of a massive toxic

prisoners have reported declining health, revealing

2 pasiern of symptomatic clusters consistent with
exposure to toxic coal waste: respiratory, throat and sinus conditions; skin irritation
and rashes; gastrointestinal tract problems; pre-tancerows growths and cancer;
thyroid disorders; other symptoms such as eye irriration, blurred viston, headaches,
dizziness, hair loss, weight loss, fatigue, angd loss of mentl foous and concentration,

The Human Rights Coalition (HRC), Center for Coalfield Justice (CCJ), and the
Abolitonist Law Center (ALC) hunched this investigaton in August 2013, The
investigation is not only ongoing, but also s expanding, as HRC and ALC continue
to document reports of adverse Liealth symptoms and environmental pollution,
interview current and former prisoners at SCI Fayette, and ccm\duct research.

" No Escape describes the preliminary findings from our investigation into the

declining health of prisoners at SCI Fayette while providing context about the
toxi¢ environument surrounding the prison.

Crur investigation found:

» More than 81% of respanding prisoners (6§/75) reporced respiratory, throat, and
simus conditions, including shormess of breath, chranic coughing, sinuis infections,
lung infections, chronic ebstructive pulmonary disease, extremne swelling of the
throat, as well as sores, cysts, and tumors n the nose, mouth, and throat.

Y

68% (51/75) of responding prisoners experienced gastrointestinal problems,
including heart burn, stonzach pains, diarrhea, ulcers, ulcerative calitis, bloody
sroals, and vomiting,

a

52% (39/75) reported experiencing adverse skin conditions, including painful
rashes, hives, cysts, and abscesses,

2

12% (0/75) of prisoners reported either being diagnosed with a thyroid disorder
at SCI Fayette, or baving existing thyroid problems exacerbared after transfer to

the prison,

Mo Escape: Exposure to Toxic Coal Waste at State Correctional institution Fayette T Y



« Eleven prisoners died from cancer at SCI Fayette between January of 2010 and
Decentber of 2013, Another six prisoners have reported being diagnosed with
cancer at SCT Fayette, and a further eight report undiagnosed tumors and lumps.

Uslike reports of health problems fiom prisoners at other Pennsylvania Department
of Corrections (PADOC) prisons, most SCI Fayetie prisoners discuss symproms
and illnesses that did not emerge until they arrived at SCT Fayette. The patterns

of Mnesses deseribed in this report, coupled with the prison heing geographically
enveloped by a toxic coal waste site, point to a hidden health crisis impacting 2
captive and vulnerable pop Glation, Owur investigation Ieads us to believe that the
declining health of prisoners at SCI Fayette 1 indeed caused by the toxic environ-
ment surrounding the prison; however, the inherent limitations of the survey do
1ot establish this belicf at an empirical level. A substantial mobilization of resources
for continued nvestigation will be required to confirm the relationship between
prisoner health and pollution fram coal refuse and ash.

Our findings taise serious constitutional questions as well. The investigation has
npcoversd significant evidence thar SCT Fayette nuy be unconstitutional based on
it Jocation, Under the Eighth Amendnient ta the Y., Constitution’s prohibition
against cruel and unusual punishment, prisons arc forbidden from Imposing
conditions of confinement that deprive prisoncrs of basic buman needs, Situating

a prison in the midst of 2 massive toxic coal waste dump nay be impermissible
under the Constitution if it is shown that prisoners face a substantial risk of serious

harmy caused by exposure to pollutants from the dump,

fn sddition to evidence that conditions of confinement at SCI Fayette viokste the
Constitution due (o the prison’ proximity to the tastic coal domp, our investigation
found that prisoners’ rights to medical care under the Bighth Amendment to the
Constitution are reportedly violated on 2 regular basis. Prison officials are required
to provide necessary mnedical care to these in their custody, and deliberate
indifference to a prisoncr’s serious medical needs is unconstitutional.

The preliminary findings discussed below are intended
to shine a spotlight on a sericus and growing injustice,

Health is a human right, and if the patterns - & well as to highlipht one of the ways that mmuass

incarceration interaces with broader concerns about

that have emerged during our investigation environmental hiealth and justice, Prisoners at 5C1

are indicative of the harms and risks that
accompany confinement at SCl Fayette, then

it is imperative that the prisonis shut down.

TFayetee need environmental justice; access to clean air
and water, prompt diagnostic care, required surgical
eatment, and all other necessary medical care. Health
is 2 human right, and if the patterns that have emerged
during our investigation are indicative of the harms
and risks that accompany confinement at SCI Fayetre,
then it is imperative that the prison s shut down,
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BEACKGROUND ON THE LABELLE COAL REFUSE DISPOSAL AREA

LaBelle is a small rural-Pepmsylvania community 1n Luzerne Township, Fayetce
County, which is defined by two major industries: a 306-acre coal ash dump and
4 muaximum securiny stawe prison. The dump, operated by Mart Canestrale
Contracting (MCC) since 1997, receives coal ash waste from coal-fired power

planes throughout the region A

Before MCC began dumping coal ash there i the Tate 90s, the site was one of the
Jargest coal preparation plnts in the world, where coal from nearby mines was
washed and graded.* The “cleancd” coal was then shipped overland and by barge on
the Monongahela, while the remining coal refuse was dumped on and around the
site.3 By the mid-90s, an estimated 40 million tons of coal refuse were dumped at the

214

site, over hundreds of acres and “ar depths approaching 150 feet in some places.

Tn 1994, the former owner of the site filed for bankruptey and abandoned operations,
Teaving mumerous fegacy waste iseucs over the extent of the 1,357-a¢re properey.”
In 1996, MCC purchased the entire property and subsequently entered nto an
agreement with the Pennsylvania Deparcment of Eaviromnental Protection (DEF)
to engage i coal refuse disposal tor site rechimation.t The dumpsite was Jater
restricted to its current 500-acre footpring,” in part through the transfer of 237
acres to the Commonwealth of Pennsylvania for the construcdon of SCI Fayetre.

As discussed above, “coal refuse” describes the ‘waste produced when coal is
cleaned and graded before it is burned. “g5pal ash” on the ether hand, describes

the wastes produced by burning coal in power plants, MCC's reclanation plag is
to “cap” the ¢oal refuse dump by spreading flue gas desulfarization (FDG) sludge, a
Jiquid form of coal ash, over the entire area to create a barrier preventing rainwater
from leaching chemicals into soil, surface water, and groundwater, ! The FDG cap
is then covered with a mixture of dry coal ash and topsoil. P This mixtuse of coal
ash and ropsoil s also used to stabilize a dam holding back a large pond of coal
shurry {Slarry Pond 3)." This darn is cacegorized as a “high” hazard, meaning thiat
es failure 35 “likely to cause loss of human life:"™

In the 17 years that MCC has been operating the
dump, the company has routinely been in violation
of stace and federal law: ™ Most seriously from 2 pablic
health standpoint, is MCC's perpetual viclation of the
Air Pollution Control Act, which prohibits allowing
violation of state and federaf law. particulare matter to leave the houndaries of the
Jumpsite.'® Ash is regutarty scen blowing off the site
or out of haul trucks and collecting on the houses of local residents as well as the
prison grounds at SCI Fayette,”” Loeal residents have filed numerous complaints to
the DEP in recent years, but the DEP bes done litde maore than issue notices of

violation, and in rare ipstances assessed fines against MCC.H

t the 17 vears that MCC has been operating

the dump, the company has routinely been in
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Luzerne had 170 heart-disgase deaths from

A series of tests pcrl’orn‘zcd by Ciazens Coal Council {CCC), a nationa) advocacy
group which filed a Tawesiit aganse MCC in 2013 for its wolations of cnviron-
mental segulations, revealed the presence of high levels of toxic metals associated
with coal ash in the surface and ground warer near the site.” Samples were taken
at streams, wells, and drainage pipes which tested at levels of dissolved iron over 60
rimes greater than the Pennsylvania standard, more than 5 times the Pennsylvania
standard for manganese, and 10 times the standard for sulface ¥ The most recent
tests performed by CCG also found levels excecding stre or foderal standards for
thallium (0.4pg/L), arscnic (15.1pg/L), cobalt (331:g/L). boron (2,530ug/L),
aluminum (343pg/L), total dissolved solids (4,510mg/L), and both excessively high
and Jow pH levels?' Testing for Stream 3, which marks the southern and eastemn
toundaries of SCI Fayette, Found excessive fevels of apsenic, baron, cabalt, iron,
manganese, arid sulface.” '

In the nearby town of LaBelle, the most Ykely form of
exposure to these toxins i inhalation of the particulate
marter that blows off the site and the haul trucks®

5000 through 2008 — 26 percent higher Dust found on the properties of LaBclle residents

repostedly included coal ash particles, which had

than the n_atlo‘nal average. “pMine Dump levels of antimony, arsenis, chromium

and lead consistent with levels found in ash.™ Many
residents of LaBelle suffer from chronic headaches and fatigue, respiratory problems,
kidney failure, and several forms of cancer,™ Tn 2010 the Pitrshurgh Post Gazeite
reported that in one section of LaBelle, “residents say there are nine cases of cancet
i the 18 houses”™ The report went oi-to say,“While there’s ne scientific proof
that fly ash or other forms of pollution are cAVSING [these] heaith problems, Luzerne
Township has clevated mortality levels for diseases chat have been linked o peliution
exposure... Luzerne had 170 heart-disease deaths from 2000 through 2008 — 26
percent higher than the national averige”™
These problems are Bely to get worse with moxe coal and coal ash planned for
the dump and the nearby river docks, On June 24, 2054, DEP renewed MCC's air
emissions permit, allowing it to amshort and dump 416,000 tons of coal ash per year
at LaBefle Howeves, MCC has reportedly entered into a “long-term agreement”
with FirstEnergy to receive “more than 3 maillion tons of coal ush and smokestack
scrubber waste each year,” and dump it at the Tabclle site beginning in 2017, The
agreement allows FirsEacrgy to dispose of ash that wonld have gone to the Ligle
Blue R dump in Beaver County, which was recently ordered to close duc to the
health threat it poses ta neatby resicdents. ™ Meanwhile, the U.S, Army Corps of
Engineers is grantinga permit to Alpha PA to build 2 new caal terminal at the
Labelle Dock,? while DEP has announced its intent to increase the i:crmittcd coal
throwghput of the facihity from 3,500,000 tons per year to 10,000,000 rons per year™
Alpha PA is a subsiciiary of Alpha Natural Resources, which was recently assessed a
record fine of §227,500,000 for seven years of illegally discharging pollurants inta
the waters of Pen.uwylvania,Kentuckjr,Tennessee,Virginia. and West Virginga. ™
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Public health experts recognize that coal ash containg numerous harmfal
constituents, incliding mercury, lead, ars enic, hexavalent chromivn, cadmium,
boron, and thallium,™ The chemicals in coal ash can cause or centribute o many
serions health conditions including: skin, eye, nose and throat irvitation; asthima;
emphysema; byperrension; anemia; heart problens; nervous system damage; brain
damage; liver damage; ctomach and intestinal uleers; and mmany forms of cancer
inciuding skin, stomach, lung, urinary tract, and kidney cancers.® In its 2010
report, “Coal ash: the toxice threat to our health and enviromment,” Phiysicians for
Social Responsibility summarized the risks posed by coal ash:“Tn shost, coal ash
toxics have the potential to injare all of the miajor organ systems, danmiage physical
health and development, and cven contribute to mortality” ‘

Despite this, the U.S. Environmenel Pratection Agency (EPA} does not currontly
classity coul ash as a hazardous waste, thou ph rechssification has been under ‘
consideration since 2010.%7 In Pennsylvania, coal ash is authorized for “beneficial
use™ in reclamadon projects, such as at MCC's dump,® When anthorized for

“heneficial use” coal ash is iarended to reduce leaching and balance the pH at

coal refuse sites and abandoned coal mines. However, in attempting to solve

these problems “beneficial use” ereases new ones by increasing the toxicity of the
Jeachate at reclamation sites,” while ilso causing air poliution s wind blows ash
off the sites and the vehicles used to transport the material ¥ Wich this in mind,

it docs not appear that coal ash has & legitimate “beneficial use” that outweighs it
negative environmental and health conscquences. Rather, 3t seemns the classification
of coal ash for “hencficial use™is designed to cvade the cost of safely regularing the
massive volume of coal ash ¢reared by coal-fired power plangs, which is the
country’s second largest waste stream, !

MEGLECT, AND CANCER: FINDINGS OF PRELIMINARY

INVESTIGATION IRTC FRISONER HEALTH AT SCI FAYETTE

T hiave 37-nonths in on a flve to ten year sefience and fear

that 1 will not live (o see my 13-year old son.™

Tn August 2013, the Center for Coalfield Justice (CC), 2 Washington, PA-based
envirommental justice group, the Human Rights Coalition (HRC) a2 statewide
prisonery’ rights group, and the Abolitionist Law Center (ALC) launched an
investigation into the health problews at SCI Fayette, The inveseigation team sent
SUTVCYS [0 PrisOneTs inquiring about Health problems and environmental conditions
at the Bacility. As of July 2014, the tnvestigation team has sent 152 surveys, with 63
prisoners respending to the surveys, and another 12 prisonecs writing us separately
to shase their stories about conditions at SCI Fayette. The investigation team also
wisited and interviewed 4 prisoners who were dealing with particularly sevese

SYMPLOMms.

—
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Somie prisoners have consented to having their mames used and are identified
helow, Certain names have been withheld and dates have been aleered in order
protect the identities of the people providing the infarmation. All ferual information
peraining to prisoner medical conditions, health care trearment, and evidence of
poliution is shared exactly as reportted,

When reviewing the findings described below it is important to recognize that
undee-reporting of health problems is commen amongst the prisoner population.
Prisoners may be retuctant to admit health problems for fear of being perceived as
weak or valnerable, Qthers may be unwilling to report gheir health condition or
complain about medical care to an ourside orzanization because they fear retaliation
from prison staff, Some prisoners are (o0 sick to correspond abour their condition,
others remain unaware that thetr symptoms may he caused by expasure to toxic
coal waste, or that our investigation is ocourring.

"The investigation has found alarming patrerns of iliness, The conditions reported
most frequently by prisoners are described below. In over 81 percent of cases
(61/75), prisoners exhibited more than one symptom from the four main categories
we used to organize the data: respirtory, throat, and sinus conditions; skin
irritasion, rashes, and hives; gastmintcstiml preblems; and cancers. Thus, the
information below dacs not fully caprure the severity of many cases in which
prisoricrs have multiple overlzpping symptoms, For example, the Jist of synaptoms
from Joshua Turner was typical of many reports we received from prisoners:

Pur writing to nofify you of the severe problems Te feent hawing since T have been in SCT
Fayette for over 2 yeass, ' gofig fo give you d list of the problems I'm having: 1) hair loss;
2) [reentring] rashes; 3} diarthea; 4) vouviting; 5} weakness and dizziness and sickiess

 feelings i my storach; &) when T blow y sose blood contes aut; 7) shhortness of breathy; 8
bitring in iy epes; 9) Hiroat problesus; 10} headaches; 11) buraing when T pee.™

%' =
Unlike prisoners writing about health problems from other PADOC prisons, most
prisoners from SCI Fayette discuss symptoms and illacsses that did not emerge
vl they arrived at the prison. The patters of illnesses deseribed below, coupled
with the prison being geographically covdoped by “about 40 million tons of
waste, two coal urry ponds, and millions of cubic yards of coal combustion
waste, ™ supgest that envirenmentally toxic living conditions are causing prisoners

to become sick.
Prisouct accounts of symiptoms graphicalty illustrate this correlation:

1 have been evaliated by predical when I eame fere and everything was fine and I weas
healilry. Since being here T get posebleeds 2 to 3 times a weele. T constantly got a headache.
T have krwowar hat niy vision has dropped alot and it is frard to see, I wear glasses, and
they are rotw got sireng enauigh to see good.

T Aboftionist Law Gértar | Horman Blghts Caalfiza 1T
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(Slince transfer to this facility on Februaty

14, 2012 |'ve had to endure numerous

emergency medical treatment eight times

due to the swelling in my face and throat.

T qwuas also checked for asthina when T gof here due to having i in the past, And Twas fine. T
hraven't had o probleaes witl breathing i years. More than 8 years [sinee] T have had to use

an inhaler, Shice heing in this jail T an wheezing on a day to day basis

In April 2013, Marcus Santos wrote:

[S]ince my trapsfer fo diis Jacility on February 14,2012

T've had fo endure surmerous medical iroblems, je: Rashes
through out #ry body that Tuiit and keeps me nup alt night.
Exiserne siwelling of various paris fnchuding my flroat

medical problems... | have required -  matking it difficdt to breatlie. My face world swefl and

pictires were takeit showirg the condition of my eyes and riy
wisiar still Tias vt returned filly to thesn, T have required
emergenicy nedical (reatnient eight fimes due to the swelling
of my face and dioat. :

This reladonship between confmenient at 5CI Fayerte aud declining health was
farther reinforced when Marcus Santos was transfesred ta another prison. Since
Marcus arrived at SCI Smithficld his symptonis subsided suhstantially or completely
He suill suffers periodic swelling and autbreaks of rashes, though they are less
frequent and less severe. He po longer expericnees nausca or shortness of breath. He
otill suffers from dizzy spells, but these are also less &equent and less severe, His
muscles sall hurt, however, which is something glse that began at SCI Fayete.

Another prisoner shared this story:

Secand week of coming info SCI Fayetre, I came doten with flu-like spmploms, A few
wonths futer T maybe would eat dimer 3 finies d week, T eut ont breakfast and huch
altogether becanse I had 1o appetite, annd s oo fatipsied to walk to the chow hall. T ro
forger had the stengtli fo workoud.... Just constant ieadaclies and loss of appetite and
physical motiuation, When 1 toole showers, T tioted that wy eyes wenld be burning ad my
vision would be blirved for about 15 ininites, afterards, and it tuould feef Like sand was i
my eyes. These syniplouns have beeir going o afmost since the tirne I carne fitto Fayetie, but
o that T'nr ai fanother prison] I'oy eaiing every ical, working out every day, and
experiencitg o headaclies, .

The emergence of these symptoms upon arriving at 4 prison engulfed by toxic waste
and the abruptacss with which they subside upan being mansferred strongly suggests
4 causal relasionship. The patteras of tncss uncovered during our investigation arc
also consistent with exposure to LoxIng found in coal ash and refise.

i} g _
Reespiratory, throat and sinus conditions aze the niost commonly reported health
problems, Over 819 (61 /75) of prisoners reported one or more of the following

§YIMPLOMS: TUnNy NGSE, NOSE bleeds, siaus infoction, cough, sore throat, swollen
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chioat, shortness of breath, lung infections, In MOSt cases these symptoms have
become chronic condidons that cannot he explained as periodic colds.

One prisoner who has been nearcerated at SCI Fayerte since 2004 reports x long
history of respiratory and sinus problems that originated upon his arrival at the
prisan, His symptoms began with “throar and chest congestion” and “iechy red
eyes” Then, “T started to have other symptoms, like when my lymiph nodes in my
neck swelled to the size of walnuts for 1o good reason... the development of &
chronic sings infection... followed by the cyst that grew under one of miy teeth. thac
led to it having o be palled... Tam currently fighting a lung infection for which 1

am on breathing treatments™

{ance Rucker reported “serious throat irtitation” and chronic wheczing shortly
after arriving at SCI Fayerte,™ while another prisoner wrote of suffering from a
severe cough for cight monchs that caused-Him 1o “congh so hard” that ke developed
“Pload hlisters” i the hack of his throat.s* Michacl Dean described throar
irritation that was so severe he lost his voice:

I Decewber of 2012, [ lost ny vaice cornplesely. My throat was i oRstais pain, yet all
sedical did was to fry whatever drig they fele would arre what 1was wrong with e, I s
given mostly drugs used to treaf a soit throat. By Pebruary or March, I was given a drug
called “Claritin,” as they believed T uns suffering due to “acid reffux.” I s evermrelly
sakent to UPMC in Piitsbirgh, where if 1oas found T had « lage growth an iy wocal chords,
T ussdenvent suwgery on April 27, 20113, where the groiptl was remaved. I have regained
camre voeal abilitics e Pri wat the same as hefore, Also, I am sfill having sints trowbles as
shere seemss fo be @ rearring growth it iy vight simts.*

Anthony Willingham reported 2 similar occurrence;

After six to nine nionths here, I began to develop more frequent shortucss of breath and freavy
sicus discharge, It becamne se chronic that Thad ro e

j was told by the medical department that it breathying treatments daily — morafug aud evenig. The congh

becarise so wiolent that T developed a chrasic hoarseness and

was justa ‘scratchylthroat-gar.gle with ' " soatchy diroat. To this day I can barely talke. Treas iold by the

warm water.” A year

later 1 found out it was

miedical departiieni (f 1has just a “saatchy threat — garghe
with s salt wates”

far more than a scratchy throatt... Upon

A year luter, I forind ont that i vas far sorg than a serateliy
¥ ¥

seeing a throat surgeon at UPMC... he puta dhroac! Tt uas aronnd this e that I discorered a grosthy, i

camera down my throat...ant showed me the

polyps on my vocal chords.

iy wouth, under fiy 10HgIe. The deniaf singeon removed it
and sent it ont for biopsy and it cane bacte negative; howwever,
the growtly came back i nwo weeles, twice as big, TTis tine
after @ second Diopsy it came fack positive — I had caneer.

Upon seeing 4 Hiroal Surgeolt at UPMC (Dr. Jonas Jolmson) he explained fo e the type
and Tocation of the canger; moreover; lre questioned e about hawr fong iy pofee 1 50
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fhearse? T lold him abont a year-pliis, He puf a cainera dawns my fhioat (stiil shm’e—iﬂg s
head it dishelicf) and shawed we the polyps an nry vocal chods, It wusn’t just a scrafciry
shroatt™

NMarcus Santos cxperienced swolling 1n bis throat, as well as on his face, arms and
legs, which hecame S0 severe that it restricted his breathing, causing him to fear for
his Tfe. A doctor ourside the prison wha examined Marcus recommended his transfer
to another prison becanse bis con dition was lifc-threatening. Marcus reported:

I suffered almost everyday of the 15 nontls I s at that prisor. I almost died due 0 theoat
sielling seieral limes, Givert inms for throat swelling and told that if start choking there is°
wothing tias he car do for wie, At that point it becanie clear 1o ine tiat T it being lefl for dead.
Witls 1to other conrse fo Take or refief in sight T called iy brollies and told iin that I don't
helieve T'ni going to make if fhrough the rest of wy time and to please tukee care of my son.™

" 52% (39/75) of prisoncrs report sOme e of ski
dkisy is chronicaly dry and rritated, and a number repOIt sCveLe rashes and hives.
Four wecks after being ransferred w0 SCI Fayere, Roy Davis wrote, "My face
began itching and burning about three days after being here and now its
completely inflamed and hurts to the touch”® Soon after his arvival, Marcus
Santos developed a rash on his loft side with Targe welts that was so irritated it
disrupted bis sleep for months.®

i condition. Many nete thae their

In another case, & prisoner developed a rash that covercd three—quarters of his body
with large bumps a halfinch in diametes. In 48 hours, “The bumps grew into one
big mound on my armn. Almose my entire body was covered a week later. The
bumps were the color of my skin. They leaked fuid, They are painful. They fele tike
peedle pricks, some felt like necdle stabs” Prison medical stafl hater diagnosed his
condition as psoriasis.”” When asked to describe any additional health problens,
another prisoner reported “Abscesses (hoils)... keeps comin and going first under
my L armpit, then R, and then 11 n1y €ar canal, and in my large intestine) ™ A few
prisoners also reported rised humps ov rashes that would bleed ™

Well ovey half (51/75; 68%) of prisoners reparced problems with their stomachs
and digestive tracts, including: heare burn, storach and abdominal pain,vomiring,
diarrhea, bloady stools, duodenal ulcers, aleerative colitis, and incestinal polyps. For
many prisonets, these Symproms have become chronic, lasing multiple years, and
suggesting Systemic problemns, mther than comnion infections.

Five prisoncrs report persistent bloody stoals, One prisoner wrote that he bad
shlood in feces and uring, a8 well as constant vomiting.” These symptroms weie
accompanicd by “headaches, severe skin dryness, blurry vision, kidiey and liver
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staff delay diagnostic treatment, and are
reluctant to conduct more expensive testing

that may reveal the presence of cancer. te

pain,” and kidney stones. None of these symptoms were present before the
prisoner arrived at SCI Fayette.™ Another prisoncr wrot, “Sinee I'we been here

1ve been unable o have a regular bowel movement.”™!

Three prisoners have hees dizgnosed with vlecrative colitis, a rare disease in which
aleers form in the colon casing severe diarrhea and bloody stook. Some research
suggests that covirenmental factors can contribute to the development of ulceranve
colitis and other inflammatory discases in the gastrointestinal tract.® One of the
prisoners with the discase cxplans:

T ons having fiequent bowel miovemcnts that consisied of nothing but diarthea and blovd.... As
gmie weit by, my condition gol worse [ where T conld net even drink waier without having a
bloady botvel movement..,. T s taben 1o Alleoheny General Hospitals exaergency oon... and

was diaghosed as bleeding interaally and severcly delipdrated, [ was given a colonoscopy and
whd

yivas diagnosed with wleerative clitis.

Between January 2010 and December 2013, scventeen prisonets dicd while at SCT
Fayette," Eleven of these deaths (64.796) were due to cancet, four (23.5%) were
caused by heart attacks or strokes, and two were caused by liver failure {11.7%).9
OFf the 75 prisonars we recetved responses frons, six reported being diagnosed with
cancer while at SCT Fayette (8%). Eight of the prisoners we contmunicated with
reported undiagnosed tumors and polyps (10.6%4).

OF the total diagnosed cases of cancer, both dead and living, the type and frequency
of particular cancers were a5 follows: Jung cancer (3); brain cancer (2); colon cancer

(2); tongue cancer (2): tver cancer (2); tonsil cancer {1);stomach cancer (1); bladder

cancer (1); prostate cancer (1); Iymphoma (1); and leukenia (1). Prisoners reporting

undiagnosed tumors and polyps mentioned the follawing affected arcas: testicles (3%
vocal chords (2); ntestines (1);ungs (1); and unspecified (1).

Somte of these undiagnosed growths, twmors, and

Many prisoners report that prison medical polyps have been surgically removed o recommended

for surgery by outside medical experts, while athers
have yet to be serjously examined, Many prisoners
report that prison medical staff delay diagnostic
greacment, and ave reluctanc o conduct More expensive
seing; that may reveal the presence of cancer. Such
reparts reveal what amounts fo 2 patfern of medical
neglect, wheye prison medical personnel consistenty attribute prisoner complaines
to minor atinents, which are then rreared with antibiotcs, antacids, allergy medication,
antibacterial lotions, aspirin, and ibuprofen., As a resalt, many of the cancer diagnoses
reported to us were done only after the discase had progressed to the point that the
prisoner needed emergeacy hospital care, For instance, an individual diagnosed with

brain cancet wrotet
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T've been asking medical for seme Type of CT seatt for years becarse T wwas having headaches
everpday. They keep telling we it 1was vyt sirus buet T Lenes i wwnrs more than that. They sent
wme ont for a C'T scan and when I retuim, the predical staff here fald me sothing was ot ary
CT scan and they did ot see anything. The day afier that T passed out it tas reash o
Allegheny Hoxpital, They toole another C1'scan and fowsd the caneer, it was af stage forr
and went 1o ary skill. -

Towo prisoners shired a similar story regarding the late Rafacl Rivera, a prisoner
who had been camphining of stomach pains for months only to be rreated with
hearthurn medication. By the time he was “earricd to medical where x-rays were
finally taken [doctors found] a stormach cancer that was far alang”™ Officil PADOC
records obtained via a Right-to-Know request confirm that Rafael Rivera died of
stomach cancer at SC1 Fayette on June 15, 20{2.%

[y another report, Paul Kimble writes:

I have had surgery done ai UPMC hospital and Westmorelaird hospital onte for a hemia and
arother at the ather hospital for polyps fu iy frHiestnes whrere they had te go threugh iy
colon to have ofie cut out plus there is another one sull there that will have 10 be ot out. 1
yons Bleeding jru wny stool liere it this prisott, T unis 1o pitits Touw int blood, 1ohen T was finally
taken aut fo the hospital

Anthony Willingtam stmilarly reported having surgery to remave 2 cancerous

v

growth from under his tongae, but being left with potyps that still need to be

removed:
Dr. Johuson assired me tha all wonld be well again. He would remove the cancer in one
surgery and the polyps during the sceond. Be advised ihat the second surgery never happened.
The Department of Corrections s or the medical coufractar (Frexford Medical) refused to
pay for the second surgery, stating that it ivas an gleaive progedee, sod a fife sustaiping

procedutre. #

David Ladlee reports that SC1 Fayetee prison officials have repeatedly denied a CT
scan to monitor two undiagnosed masses found in his lungs, despite having heen
recommended by ovtside medical experts:

1 am appealing Ads. Berrier's fndings of the initial review response. She states thal, Your
reporfs were reviewed for the past several years and there fas beer no chauge,” This is 1ot
-factually e, When [vas at SCT Roclriew in lafe 2009, a niass s found in 1 of mry
fungs, In 2091, T s seaf 1o Wstinoreland Hospital fony here for treaiinent of pretironta,
While there, a CT scan was pesformied which showed ot ontly the | nass bue a 2nd ass
swas found. The teating dodor af Wastmoreland Hospital ltad ardered a series of follow 1p
1 scans 1o track the growwth of these masses i ey Tengs:

There has been changes in the past several years and for Ms. Berrier fo state that there lids
sof beer dranges is niind blewing.
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Al sick-call int early simmier of this year T was fold that a

M. Berier in the initial review had aiso T scan waas ordered. This past Seprenther T had writien a

stated that the CT scan, “is not medically

necessary at this time.” ...You can see the

egiest inquiring about the C1' scar int whicli a M. Hacock
responded that, “The C1'scan. in Augist 1was caiicelled.”
Ms. Berrier in the fnifinl revien response had also stared that
e CT sean, “Is nor medically necessary af this time. !

masses in my lungs by just fooking. Thisis When is medically necessary, whest T aw dead? You eair see

why CT scans are necessary. | realize this

costs money but | am under your care,

sustody and control.

e masses in iy hungs by just looking. This is why CT
seans are necessary, T realize this eosts moneyr bust T am under
yor care, custedy and control.”!

There are almaost certainty mote cases of cancer at

SCI Fayeste than ooy prelimimey investigtion has
uncovered. Along with the cases of undiagnosed growths, many prisoncrs seport
knowing of others who have cancer. The investigation received unconfirmed reports
of three guards at SCI Fayetre who have been dizgnosed with kidney cancer in yecent
years, and another wich throac cancerT It is possible that some prisoners who have
hecome il with cancer while ar SCI Fayete were subsequently transferred to other
nridhns, complicating the process of countng people yuude ill ap SCI Fayexte. Prisoncrs
report that the severely ill are often cansferred ro SCI Laurel Highlands, a prison-
bospital, once they become so sick that deach appears mminent,

Sorme Prisonets eport CXPErEncing repeated instances of kidney stones for the

first time while at SCI Fayette:

“A yedr ago [ had stirgery fo have [Ridney] stones remoued, and opee again in June 2013 (o
surgeries). Nows here it is 1o wmore that thice months later aud T s seaf o Uniomtfowit Medical
Center for 4 CT scan and the pictures shot T lrave more kidney stoues than e before. ™

Another prisoner writes: “[Tjo niy Four years at Fayerte, [ had several bouts with
passing stones. | never had any trouble prior to going to Fagette, bur Tve had
M Two other prisoncrs reported having their

T

trouble several times each year.
galibladders removed, in.one case duc to gangrene.™

Several prisoners teport exireme weight loss, I one instance, a prisonex reported
losing 54lbs in wmonth and 2 hatf.™ Another prisoner reported losing Hlbs over
a peniod of three months.”

Thyroid conditions were reported by 12% of prisoncrs (0/75), The zange of
symiptoms reported by these prisoners included ritation and swelling i the thaat,
bloody noses, headaches, fatigue, dizziness, stornach pain, diarrhea, blurry vision, hair
loss, ear pain and infoctions, probjems with memory and concentration, numbmess,
muscle spasms, an inability contol arms and fegs, and severe weight loss.

—_—
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Nicholas Morrissey, a prisoner diagnosed with Graves Disease, which is an
autoimmune disarder that causes hyperthyroidism, wriges:

T ain an inuate af SCT Fayetee, Twe beest here since Aavch 2008. Aboul o year ago iy healih
wenid doumifill. One day T 1poke up and it s diffienlt for e to wnlle and sec. This contimied
for a conple of days and my symproms gol HAorse. I started gertinng dizzy and 1 coldn 't keep nry
balance and T staried getting @ nwnbing feefing in e left side of wry body... I started getting
oz symystoms fuchiding loss of fmction Tn wty ars and legs
| can't even control my bo dy arymore. . My lfe Z.’f.lrry w'sh'm, r:mrﬁx.s‘rlin, 'me;r{ory Toss, hair loss, kazimess, |
farriea, tingling sersations mnny foce, arms, and legs, difffcalry
rwalleinng, extreine uight loss, and non stop nuscle spasing, 1

has been completely changed in the last year... :
't even confrol miy body aiyenore. .. My fife has been

I went from & athletic and healthy person fo a complerely clianged in the last year.... Fvenf Front «t atliletic
ol sickly ma ‘ [ barel e and healthy person to a fiail siclely man wha ean baeely watk. ..
rail sickly man who can barely Waic... There are dazens of other innues rofto have just recenily core

downs 1ureht the sanie proid conditio Thave. . .7

Another prisoner repoits being told that there is no treatment for hypesthyroidisny:

From March 2012 nniil June 2012 the sedical staf here ar SCT Bayette gawe 1ite a
blasdiest af least 10 to 15 iiies. Tn April 2012 as a result of the bloodwerte T was told that
1 have hyperthyroidism. The docior also told mic that there isn't any trealtiient for
frpperthyrotdisti... that they can only treaf Rypotlipreidisit, Finally, T found a niedical
dictionary that states that there is fo types of medication for hyperthyroidisn. ™

< notorious, Healtheare services in Pennsylvania

Prison medical care in Pennsylvania §
PriSOITS are sub-contracted to for-profit companies, which have an incentive to
keep healthcare costs as low as possible, A recent repost on privatized healthcare
in PADOC prisons by the CLEAR. coatition and SEIU Healthcare explains,
“[Clompanics cut costs by creating obstacles co care, hiring wo fow staff,
employing incxpericnced staff, and skimping on medication™ '

These problems are horne out in our survey, Prisoners are required wo pay $53 for
cvery sick call, a sigoificant expense for a prisoncr making prison wages of receiving
minimal support, i any, fom a family member, One prisoner who has had chronic
headaches and respiracory problems teporred never making 2 sick call in his two
and a half years ac SCI-Fayerte beeause, “rhey charge too much for sick call and

don’t do nothing for spmptoms”™

Those who do akemypt to get Care ar often dismissed:*1 wenr to medical for an
emergency sick call one morping because My vision was so blurry that T could
barely see and was harassed and deterred from seeking creatment by the RN
reports one prisoner.™ The eases of cancer mentioned above in whicl prisoners
were denied evaluation until the cancer was fife-threatening are further evidence
of the dangerous leve] of neglect exhibited by niedical staff. '

iNo Escape: Exposure to Toxic Coal Wasle at State Corractiona) institution Fayette
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avery inmate who Is adrmiited into the

One of the prisoners with ulcerative colitis was preseribed a regimen of steroids by

2 dactor outside of the prison, which was repeatedly admyinistered incarrectly by
the prison: “The medical department gailed to adhere to their instructions and
abruptly stopped the medication. This cansed 2 flare up of my ulcerative colitis

ny -

and 1 had severe abdominal pains and rectal blecding again,

Many prisoners report that medical staff display
hostility toward those secking care. One prisonet

“Shockingly, nursing staff, and almost with wrote: “Shockingly, nursing staff, md almost with

cvery inmate who is admitted inw the infirmary,
accuse those inmates of ‘faking ic” I've sgen guys

infirnaty, acouse those inmaies of ‘faking . literally vomsting, and nursing staff will say, "ol he's

just faking it) My jaw has dropped open from shock
sa many tmes.™ Another prisoner wrote:

[ had some sert of svizure one day and T want fo wtedical, whei the wirse qane i I cant see
that the rmurse was highly wpset with my presence and stanned my file downt and hegan (o
putich the desk. He then began 10 ell e “Man up" aud to (eff ye Thad AIDS froni getting
fiscked in sy ass and nakeing fitre of mie. T don’t frave ATDS, fre just wanted fe make fun of
pie nstead of freating nie.%

Darin Hauman wrote to us ahout the late Greg'Yarbonet, who died of brain cancet
in 201 1%

T biis last forr aoecks of ffe cortainn prrsing staf] deliberately induced delrydration by simply
vefitsiag to assist hin it deinfing water Nao hydration hy way of inravenonsly cither, With
liealtly hwntaus it wakes a short iinte hefng deliypdraied for organs to be begit sttt dotent.

Regarding Greg, Twould have i sieale into Iis toard area, wonld have te dip nty finger into
et fo moisten Tis lips as they were “lired " shit, thert would have to diip a faw dreps of
swater anto his tongue just sa he cotddd sise a sty (o get a fety sips of water. Of all things Iuas
yelled at nannerons ties for doing this. L liis pisses me off each tinre I think of this. T derey a
man a drinile of water speaks voliics as to the fdeclogy of this partiailar pgsiing staff*

Paal Kimble related an exchange with medical staff that underlines the apparent
Tack of emypathy and professional crhics at the prison: “Doctor told me, duriag Tast
physical, when asked if the Jack of treacment meant that 1 would be left to die,

“Vou said it, not me)™

The only recourse for prisoners in such situations is to engage m protracted
grievance process that is designed to reject prisoner complaints and fimit PADOC
liability for unlawful conduct. All of the prisoners in the survey who reported Bhing
grievances about medical care or envirommental conditions at the prison had their
gricvances dismissed, This is consistent with officiul PADQC statistics demonstzating
chat in tocent years more than 98% of prisoner gricvances ae denied on one basis

or another.®
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SCT Fayetre was designed to replace the muaxinnin security state prison in
Pirtsburgh.” At the time, hawever, Pennsylvania’s prison popualation was growing
rapidly under increasingly harsh sentencing, for nonwiolent offenders, and SCI
Pittshurgh was re~opened shortdy after the new prison began operation.’! Seate
Represenrative Bill DaWeese, later convicted on carruption charges, pushed hard
to bring the new prison to Fayette Counry, bailing it as an important form of

cconomic development for the poorcst county in the state.’

Tn early 2000, MCC sold 237 acres of its 1,357-acre property to the
Cammonwealth of Pennsylvania, for the purpose of building SCI Fayetre.™
According to the construction manager for the project, the decision to place the
prison on top of a imined-out parcel of land with a legacy of coal waste dumping,
and an operational coal ash dump nearby was “based on cost, schedaling and
availability™ The degree to which coal waste from the carlier Labelle Processing
Plant was domped on this land is wnclear, What 18 clear i thar the prison was built
on top of a former coal mine, and it is direetly adjacent to MCC's coal ash dump.®
Tndeed, the western slope supporting Slurry Pond 3 looms over the prison, which
is significandly lower in elevation, presenting 3 potential disaster shonld the dump
lose structural integrity:

The prison was built between 2001 and 2003, and at 110 percent of its capacity,
currently holds 2,027 prisoners™ The total cost 0 build was around $119,000,000.7
Prisoners report that parts of the prison are slowly sinking into the ground, likely
due to sobsidence caused by carlicr mining at the site.™ As part of the design, it was
decided to use boflers that buen coal waste o provide steam and Lot waser to the
prison.” The construction and management of the steam system was contracted out
to Fayette Thermal, with the boilers being placed about a quarter yisile from the
prison.'® The resuling coal ash from the Fayerte Thermal plant is one of several
sources that are permiceed for disposal on MCCs remaining acreage.™

The relared scearn and water systems for the prison have broken dowsn several
dmes, according to prisoners, with periods withant running wacer lasting up to

A week 2 T 2010, the pipes for the entre steam and hot water system weve dug
up and replaced, under a £7.005,000 contract.™ In g testimonial posted to the
contractor’s website, the Facilicy Maintenance Manager for SCI Fayette expressed
eratitude for “scveral emergeney repairs;” which were needed "o keep the poor
systewn we have operating over the lagt 24 years”"™ According to-the contractor’s
Technical Proposal, these emergency repairs were on a rontinuous basis from 2004
ro 2010.% The new pipes were hung off the sides of the prisen buildings, perhaps
w avoid corrosion. of the pipes caused by coal waste in the surrounding soil.™
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A majority of prisoners n the survey reported visible
sigms of poilution in and around the prison. Almost all
of their reports are the sume: black clouds of debris

biack clouds of debris blowing off the dump

site; black dust collecting in the prison yard, biowing off the dump site; black dust collecting in the
on window sitls, and on freshly fallen snow: prison yard, on window sills, and on freshly fallen
' ' snovw: and black and gray dust building up around the

vents jnside prison celis, These weports march descriprions
provided by LaBelle residents of pollution blowing off
the vents inside prison cells. the site and blanketing the town with black dust. For
istance, prisoner Barry Alton reports:

and hiack and gray dust building up around

From our yird we e see the dump triicks going up the road to dump the Fly Ash —- Loads
o covered — causing dust clowds even prios fa donipiig. Over the years we'd be outside and
dust dotds wanld blow back fortasds the prisont — coiple Lines covered entire yards, This was
ol just from duruping bit front mloving piles of ash aronnd avea to Jovel it ousr. ™

Joseph Frankenberry writes

Ii seemed always that visible douds of dust i the outdoor air existed o1 @ daily basis and
ables in the yards always had a blaket of dust as fmates would cany fissue to wipe the

tables daily to play cards...™®

Another brisoner writes:

Tient o the eye doctor on Tiesday.... The engire windshield of the wan 1was cavered i Coal
Ash. The officers had fo stop tie pan ared wipe e windshield off with paper towels becatse
fhe Coal Ash would not come off swith. the windshield fluid and windshicld tiper blades. "™

“There is black dust all over the walls on EH.G.and E Block. There is always a
chemical odor in the air. Tt s real bad by the stalf parking lot next to the vard,”
writes one prisoncr.'” Another adds that there is “black dust in our cells.You clean
it and about an hour later the dust 15 back, The Black dust colieets on cloth that
Tmates cover their vents with[]™" An other prisoner teports that the “ventilation

AN

systemm is always caked with thick dust,

Prisoners are nearly unanimous in reportivg signs of water poliution. They report
that the water often smells and tastes of sulfur, Others report that the water 1s
frequently diseolored. Michael McCole writes “T put 2 rag over showerhead and

{13

white rag torns to browin. ..

Marcus Santos explaing that the water gave Tim heartburn cvery time he drank ic.
As 2 conscquence, he refrained from drinking warer as mich as possible. When
Marcus arrived ar SCI Smithficld he evok a tiny sip of waser, He waited 5-10

minutes for the onsct of heartburn, and when it did not aceug, he tried some more
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water, When the heartburn failed to materiafize, Marcus said be drank and drank
and drank. Marcas had been depriving himself of water at SCI Fayette due to the
hearthurn, and he had lost a considerable amount of weight as weil, Marcus said,
“When 1 first got hee [to SCI Smithficld} T veas thisty? 1

Severz] priseners write about instances when the water was shut oft for days at a
time, with the most recently reported instance oeeurring in Febraary 20145 One
prisoner reports:

The plunibing or spater sysfen here is e worse. The drainis back up becarse of the sway they
were installed. The pipes nap air and back up. .. Unitil yesterday we didn't have no Tot
water. Tt was off for almest a weck, and the uswally clewdy water was beorm. 1t 1was 3o bad
dhat it literally made my t-shiet brovens while 1 washed if ottt.'1%

Christian Martinson reports:

Not only do I ave experience witlt browi, stinking waten but also tires where the prisoners
had to go o Jockdown witloud working waicr, Botled water had to be shipped i and the
toilets flushed mnsyally. The they relocated the water pipes to an elevated level against the
weells of the blocks... '

Another prisoner writes, 2006 to 2012 {underground] pipes kept breaking until
above pipes were hung on side of Hlocks and building" '™ These reports are
verified by looking at publicly available contracts for repairs ang replacement of
the plumbing at SCI = yetee, ' ' ' :

A this time, our investigatian has not been able to confirm that the water at SCI
Fayetre is a sonrce of coal waste or coal ash contamination in the prison. The
prison receives water from Jocal water authority, which has frequently been cited
for water qualicy violations in recent years, likely related to wastes from matural gas
drilling in the arca,'™ However, it ippears that the water intake for the area is up-
Srver from SCT Fayerte and the nearhy coal ash dump, and is unlikely to be directly
affected by pollution at these sites.™

It is possible that subsidence, paox canstruction, and high levels of coal waste in. the
ares contributed to corrosion and breaking of the plumbing system at SCI Fayette,
and may have opened the pipes up to leachate from min and snowmelt draining
through the surrounding coal waste and soil. " This could explain why the
plambing system at the prison Wwas in necd of constant repair and was nlimately
pulied our of the ground and clevated onto the walls of the buildings. Several
prisoners also report @ connection between rain and snowmelt, and times when
the veater is particularly discolored and bad smelling.

No Escap
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Wiile “the Constitution does not mandate’ comfortable prisons,™™ and conditons
may be “restrictive and even harsh, "™ conditions that are inhumane are impermissible
under the Eighth Amendiient’s prohibition against cruel and unusual punishment. '
Wiien the government deprives an individual of his or her Hberty via incarceration it
possesses & corresponding dury to provide for that person’s basic buman needs,
including food, clothing, shelter, medical care, and safery ™ However, 2 pvisoner
daiming unconsiimdonal condinons of confinement must prove bath an objective
and a subjective element, before a court will enforce or protect these righes, '

The abjective clement requires chat an injury he “sufficiently serious)” 1 rosulting
in the deprivation of a single, identifiable human need sich as healh, safety, foed,
warmth or exercise,? A condicion that does not mect the objective requiteinent
by itself may be considered in combination with other conditions if these produce
2 “yputually reinforcing effect” that causes deprivation of a single, identifiabie
human need. ™ Being exposed 102 substantial risk of harm may state a claim
under the Consgrution as well, as a prisoner docs pot “necd to await a tragic
event™ in order to be granted relief from 3 court, 35 “the Eighth Amendment
protects against furure harm.""*

The subjective element, derived from the prineiple that “only the unnecessary and
wanton infliction of pain implicates the Eighth Amendment;™™ requires that a
plaintiff demonstrate that 2 defendant possessed a “sufficiently culpable scare of
mnd 1 In cases involving prison conditions the culpable state of mind is one

of delibemte indifference to prisoncr health or safety, '™ as ovcuts when a prison
official knowes that prisoners face “a substantial risk of serjous harm and disregards
that risk by failing to take reasonable measures to abate it

Under this standard, an injury o a prisoner’s health caused by cxposure to
emvironmentally toxic living condinons such as those present at SCE Payette meets
the objective requirement of an Fighth Amendment cJaim, provided that the harm
is “suthciently serious” Chronic ckin disorders, problems with Liver and kidney
functioning, asthma atcacks and respiratory ailments, and cancer are all sufficiently
cerious, If the coal refuse and ash pollution surrounding SCT Fayette can be proven
ca 1 reasonable scientific certainty to be the cause of an individual’s il healdh, the
objective requirement of Eighth Amendment ¢laim for exposure {6 CHviron -
mentally toxic living condidons wil} be met.

1Fa body of evidenee can be developed showing that auy prisoner at SCI Fayetre is
being exposed to a substantial risk of serious harm based on the possibility that he

will devclop a“mfficiontly serious” health prablem, the state will be constitutionally
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prohibited from confining prisoners at SCI Fayette A class action suit on this scale
requires substantial scientific expertise, inclading studies by cpidemiologists and
ervironmental toxicologists. Based on the evidence gathered o date, and the known
lyarmfial Lealth effects of coal ash and other coal sefuse, there is 2 sound basis for
secking financial and scentific resources that will enable prisoners and their advocates
develop evidence of the potential and actual harms imposed on them.

The subjcetive clement of an Eight Amendment claim requires proaf that officials
had knowledge of the risks to priscuers’ health at SCE Fayetee, and yet failed to take
reasanable measures to eliminate those eisks, PAROC officials’ awarencss that SCI
Fayette was built on and around 4 toxic dump would demonstrate actual knowledga
ofa risk of idverse health consequences from imprisoning people at the site,
Agaregated medical secords may also show parrerns of health prablems consistent
with exposure to environmentally toxie living conditions, establishing that PADOC
officials knew or should have known that prisoners were being harmed by these
roxins. Additionally, prisoner grievances and Teports suci: as this one will also create a
record of actual knowledge of the harms imposed upon prisoners at SCI Fayetee.

At this stage it s uncertain what, if 2y measures have been taken by PADOC
officials to nritipate the existing haoms at SC1 Bayette, hut it does not appear thac
amy measures have heen taken to identify or address the problem. If the harms are
of such a magnitude that prisoners cannot be held ar SCI Fayette without imposing
4 substantial risk of serious barm, any measure short of closing the prison will be
unreasanable. Thus, if prison officials fail to ke any actions to remedy the harms
imposed on a prisoner or 3 group of prisoners, or fail zo take those actions that are
necessary to end them, such as closing the prison, the subjective element of an
Eighth Amendment claim will be met.

The U.S. Supreme Court has held dat the Bighth Amendment is hased on “broad
and idestistic concepts of dignity, civilized standards, humanity, and decency™™
gt consequently forbids punishments that “involve the unnecessary and wanton
inflicdon of pain.”'¥ These premses “esrablish the governmenty obligation to
provide medical care for those whom it is punishing by Incarceragion,” since a
prisoner “must rely op prison authoritics to treat his medical needs,” and failure

to do so “may actually produce physical torture or 2 lingering death"#

In order to prevail an 4 chim of unconstitutional medical or mental health core,
plintiffs nuse prove that prison officials acted with * [d]cliberate indifference ta
ccrious medical needs of prisoncrs,” causing “‘unnecessary and wanton inflicdon of
pain,”¥ The Court recognized chat ‘miedical and non-medical stafll paay be lable
under this cause of actior, and thar deliberate indifference may result fom denixl or
delay of a prisoner’s medical care, or intentional interferesice with preseribed
peatment. ™ Deliberate indifference requires a higher standard of subjective intent
than negligence, as“an inadvertent faslure to provide adequate medical ¢are cannot
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Prisoners retain constitutional and human Prisoners

e said to constitite an unnecessary and Wanron infliction of pain[.}]"#!' The Third
Chreuit Court of Appeals has elaborated on this standard by observing that celiberate
indifference is found when a dactor intentonally inflicts pain on & prisoncr, when
reasomable requests for medical treatment are denied causing “nndee suffering or the
threat of tangible residual injury,” and “where knowledge of the need for medical
care is accompanied by the intentional refusal to provide that care

Those prisoners suffering health problens as a consequence of their exposuie to
ermironmentally toxic Hving conditions arc enmitled to medical care. [f prison officials
At with deliberate indifference to a prisoner’s serious medical need at SCI Fayette by
denying or delaying necessary treatmeint, oF by intentionally inflicting frarm, those
afficials are Bable under the Eighth Amendment. 1 ic can be proven that medical staff
and prison officials are aware tlrat a prisoner’s ilness is caused or exacerbated by his
EXpOSUTE to ervironmentally tosic conditions at SCI Fayerte, fathure to transfer the
prisonet to another prison for medical reasons would constitdte eicher denial of
necessary pearment or intengional ifliction of pain, or both,

COMCLUSIONS AND NEXT STEPS

As previously mentioned, the inherent limications of the survey make it impossibie
ro empirically show that prisoners at SCI-Fayette are getting sick ar an unusually
high rate or that these Nnesses are cansed by pollution fram the dump. However,
we believe that the patrerns chat emerged i Our survey are alarming and suggest a
causal relationship berween coal waste and prisoner heajth probiems. The prevalence
of respiratory problems is particularly telling because they are the most common
syraptoms associated with exposure & airborne taxins. There is also a consistent paters
of prisoners developing symptoms that they pever before experienced shortly after
entering SCI-Fayette, another telltale sign of exposure envirommental toxins.

At this stage, it is clear that the investigation into how
health is being harmed by exposure to toxic
o1l refuse mpust continue and expand. Prisoners retain

rights to clean air and clean water. constitutional and humnan rights to clean air and clean

water. We will conclude with a concise list of how
individuals and organizations representing different constifuencics can come
rogether ro address che urgent health erisis at SCI Fayetre and the towen of LaBelle,

Brisoners, their family members and supporters: Prisoners at

$CI Fayetre should continue 10 provide detailed information vegarding health
symptoms experienced at SCI Tayette, efforts to obeain medical trearment, and
evidence of pollution at the prison. For those no langer at SCI Fayette, please
provide information of ongoing health problems that arose while at SCT Fayette, as
well as how your health rray have improved since leaving the prison, Family
members and supporters of prisoners can help by contacting the Human Rights

Cloalition to become involved in advoracy and organizing cfforts in support of the .

healch and human rights of prisoners ar SCI Fayette and throughout the PADOC,
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LaBelle residents, prison staff, and surrounding communities:
This report focuses primarily on the health conditions and treatment of prisoners
at SCI Fayette, but the residents of LaBelle and prison staff are alsa exposed to
pollutants from chis site, and are reporting high rates of respiratary problems and
cancer. Those who live and work in the area around the dump have a right to @
clean environment, aud have a common cause with those who are Jocked up at SCI
Fayette, We know from our irvestigation that residents of LaBelle are fighting for '
the dump to be closed and for compensation for harms done to them. We would
Iike to wark in solidarity with residents and form strategies for protecting the
health, saftty, and human rights of a1} people living and working near ¢his dump.

Envirenmental Organizations: Several environmental organizations have
been supporting residents of LaBelle and advocating for tighter regulations or even
closire of the site. We call on these and other groups to include prisoners in their
understanding of who i impacted by this dump and to sce the strategic importince
of linking the grievances of everyone impacted by the site. More broadly we call on
environmental groups W see prisoners everywhere as Enviroameneal Jostice (E])
Communitics, EJ communities axe Jow-income communitics and commusnities of
color which are more likely to be trgeced by potlusing industries because of
institudonal forms of oppression and a lack of political and economic power.

The sicuation in LaBelle and 5CI Fayerce also highlights the need for more forceful
focieral reguladon of coal ash, which hasheen 2 major focus of enviranmental NGOs
for years. The inhumane sitnation of people held captive in close proximity to this
dump provides 2 unigue opportunity to prove direct relationship between exposare
to coal ash and adverse health impacts, The results of the kind of cpideriological
studics we hope to undertake could bolster the demands of these nadonal groups for
coal ash to be strcty regulated by the EPA.

Medical Institations and Organizations: Medicl professionals are
needed to advocate for and carry out epidemniological studies of the prisoner
papulation at SC1 Fayetee and the town of LaBelle. Professional organizations
should issue stacements of suppore and Jssist in mobilizing professional and
fnancial resources for nvestigative, advocacy, and legal efforts.

Legal Community: Lawyers, law clinics, ko students, parlegals, and jailhouse
lagvyers should join with the ALC to assist in invesngation and potential legal
action in support of prisoners at SCI Fayette. Additionally, those prisoners in
urgent need of medical care, especially diagnostic rreanment and Surgery to asscss
pre-cancezous and Caneerous growths, need legal support. A lawyers” monitoring
committee should be cstablished in order to organize a network of atorneys
do pra bono work on in dividual cases that require immediate aention.

Principled and Strategic Cooperation: All of the above constituencics
st work together in an integraved way that prioritzes the health and the rights
of prisoners, wha are the most impacted and the most vulnerable.
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Erom: Halnes, Christine [mailto:chalines@heraldstandard.com]

Sent: Thursday, September 25, 2014 4:08 PM
To: Filkasky, Andrew
Suhject: Right to know request

Andrew, | am seeking documentation of illnesses contracted by Inmates and/or statf members at SCl-Fayette. [ am not
seeking identifying Informaticn, only the types of reported contracted illnesses and the number of Inmates ot staff
members with those ilinesses. | sm particularly interested in varleus types of cancer reported at SCi-Fayette since its
opening, as well as respiratory atiments reported. If there is also information comparing the health at SCl-Fayette with
the health at other state correctional facilities, that would also be helpful. Thank you, Christine Haines, Herald-Standard
724-425-7223.
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From: Fllkosky, Andrew <afilkosky@pa.gov>
sent: Thursday, Octoher 16, 2014 2:50 PM

To: Halnes, Christine

Subject: RE: Right to know request/RTKL 1B49-14

Dear Ms. Haines,

This email acknowledges receipt by the pepartment of corrections of your written request for records under the pennsylvanta Right-
to-Know Law {RTKL). Your request was received by this office on September 25, 2014, On September 26, 2014, an interlm response

was sent te you extending the final response date o October 31, 2014,

vour requests for #docurentation of iilnessas contracted by inmates and/or staff members at SCi-Fayette®, “the types of reported
contracted filnesses and the number of inmates or staff members with those ilnesses”, “various types of cancer reported at SCl-
Fayeite since its opening, as well as respiratory ailments reported”, and “information comparing the health at 5CI-Fayette with the

health at other state correctional facilities” are denied for the following reasons:

« The RTKL exempts from disclosure records of an agency relating to a noncriminal investigation, including, but not fimited
to: complaints submitted to an agency; investigative materials, notes, correspaondence and reports; recerds that include
the identity of 2 confidential source, inciuding individuals stiject to the act of December 12, 1986 (P.L 1559, No. 168},

known as the Whistleblower Law; records that include information made confidential by iaw; work papers underlying an
audit; and recerds that, if disclosed, would reveal the institution, progress or result of an agency investigation, deprive a
ht to an impartial adjudication; constitute an unwarranted invasion of privacy, hinder an agency's ability ta

person of the rig
danger -lthe- [ifeor- physical -safety- of .an. individual.. .65 .R.S. .§.

" eadlire Bn administiative or Sl sahetian, ormen

{




67.708{b}{17}. See Amro Vv Office of AG, 783 A2d 897, (Pa, Crwith. 2001); senk v. Commonweaith, 521 A2d 532 {Pa.
Crawlch, 1987). Your request Implicates such information and access is denied.

The requested records fall within the personal security exemption of the RTKL. 85 P.5. § 67.708(b)}1Nii). That sectlon
exempts from access any record the disclosure of which would be reasanably likely to result in a substantial and
denionstrable risk of physical harm to of the personal security of an individual. fd. See olso Bargeron v. Department of
labor and Industry, 720 A.2d 500 {Pa. Crwith. 1998); Weaver v. Department of Corrections, 702 A.2d 370 (Pa,.Cmwlth.
1897},

The RTKL excludes records rmaintaired by an agency in connection with law enforcement or other public safety activity that,
if disclosed, would be reasanably likely to jeopardize or threaten public safety or preparedness or a public protection
activity. 65 P.5. 5 67.708(b){2}. The requasted records are recotds maintained by the Department in connection with its
official law enforcement function of supervising the Incarceration of inmates. The disclosure of the requested records
would threaten public safety and the Department’s public protection aetivities In maintaining safe and secure cortectional
institutions by allowing inmates or others to access information that can be used to undermine the Departiment’s security
procedures. Therefore, disclosure of these types of recards is excluded under the RTKL. Weaver v Department of
Corrections, 702 A,2d 370 {Pa.Crawlth. 1997). ' ’

The RTKL exempts records of an individiral's medical, psychiatrlc or psychological history or disability status, inciuding an
evaluation, consultation, prascription, diaghosis ot freatment; results of tests, including drug tests; enroliment n a healih
care program ar program designed for participation by persons with disahilities, induding vocation rehabllitation, workers'
compensation and unemployment compensation; or related information that would disclose individually identifiable health
information, 65P5. § £7.708(b}(5). Huntv, Pennsylvanio Department of Corrections, 698 A2d 147, 150 {Pa.Crnwlth. 1997);
Neyhart v Department of Corrections, 721 A.2d 391 {Pa.Crwlth. 1998), Your reguest implicates such records and access is
denled, ). Please note that the departraent policy does allow Inmates to access specific staff members to discuss medical
vecords and medieal issues. Please refer to DC-ADM 003 for the procedures to make such a request or for further
information.

The RTKL exempts personal tdentification information from disclosure. 85 P.5. & 67.708(b}(6). Personal identification
information includes, but is not lirnited to a person's Social Security number, driver's license number, personal financlal
nformation, home, cefiular or personal telephone numbers, personal e-mail addresses, empioyee humber or other
confidential personal identification number, a spouse's name, marital status, beneficiary or dependent information of the
home address of a law enforcement officer or judge. /d. Your request Implicates such persohal identlfication informaticn
and accass is denied.

The RTKL exempts from disclosure reccrds that reflect the internal, predecisional defiberations of an agency, its members,
employees of officlals or predecisional deliberations between agency members, employees or cfficials and
members, employees or officials of another agency, including predecisional defiberatlens relating to a budget
recommendation, legislative proposal, leglsiative amendment, contemplated or praposed policy or course of action or any
tesearch, memos or other documents used inthe predecisional deliherations. 65 P.5. & 67.708|bY{10}(})(A}; ses also Lavalle
v, Office of General Counsel, 769 A.2d 449 (Pa. 2001); Tribune-Review Publishing Co. v. Department of Community &
Feonomlc Development, 814 A.2d 1261, 1263-1264 (Pa. Crwlth. 2003); City Council v, Greene, 856 A.20 217, 225 n.6 (Pa.
Cmwlth. 2004), Your request implicates such information and access [s denied. .

The requested records are also covered by the deliberative process privilege and are not public records under the law, 65
P S. § 67.102 (See definitions of “public record” and “nrivilege”); 65 P.5. § 57.506(c). The deliberative process privilege
applies to pre-decisional communications which reflect on legal or policy matters. Tribune-Review Publishing Co. v,
Department of Community & Economic Development, 814 A2d 1261, 1263-1264 (Pa. Cmwith. 2003); See alse Lavalle v,
office of General Counsel, 769 A.2d 449 {Pa, 2001Y; Clty Council v. Greene, 456 A.2d 217, 225 n.6 {Pa, Cmwith. 2004), Your
request implicates such information and access is denied.

The requested records are covered by ihe attorney client privilege and are not public records under the law. 65PS. &
67.102 [See definitions of “nublic record” and “orivilege"); 65 P.5. § 67.506(c). .

The RTKL exempts from gisclosure nates and working papers prepared by or for a public offlcial ar agenc*,i empleyee and
used solely for that official's or employee's awn perscnal use. 65 PS5 5 67.708(b)(12). Such records would include

~ telephone message slips,-routingslips and other.materials that do nat have.an.official purpose, /d. ¥ our request Implicates

such information and access is denied.
2




You have a right to appeal this denlal of informmation In \‘Mriting to Terry Mutchler, Execustive Director, Office of Open Records {OCR),
th

Commonwealth Keystone Building, 400 North Street, 4 Floor, Harrisburg, Pennsylvania 17120. if you choose 1o file an appeal you
must do so within 15 business days of the mailing date of this response and send to the OCR:

1) thisresponse; 2] your reguest; and 3} the reason why vou think the agency is wrong in Its reasons for saving that the record Is
not public {a statement that addresses any ground stated by the agency for the deniall, |f the agency gave several reasons why the

tecord Is not public, state which ones you think were wrong.

Also, the GOR has an appea! form availeble on the OOR website at:

https:// www.dced.state.pa.us/DubiEc/oor/appealformgenera%.pdf.

Sincerely,

Andrew Filkosky | Agency Open Records Officer
Department of Corrections | Office of Chief Counsel
1520 Technology Patkway

Mechanicsburg, PA 17030

phenet 717.72B.7770 | Fax: 717.728.0312
www,cor.state.pa.us

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION
ATTORNEY WORK PRODUCT :
The information transmitted is intended only for the person or entity to whom it is addressed and may

contain confidential and/or privileged material, Any use of this information other than by the intended
recipient is prohibited. If you recelve this message in errar, please send a reply e-mail to the sender and

delete the material from any and all computers. Unintended transmissions shall not constitute walver of
the attorney-client or any other privilege, :

From: Haines, Christine [mal[to:chaines@hemldstandard.com}
Sent: Thursday, September 25, 2014 4:08 PM

To: Filkosky, Andrew

Subject: Right to know request

Andrew, | am seeking documentation ot inesses contractad by inmates and/or staff members at SCl-Fayette, fam not
seeling identifying Information, oniy the types of reported contracted ilinesses and the number of inmates or staff
members with those #lnesses. [ am partictarly Interested in various types of cancer reported at SCi-Fayetie since its
opening, as well as respiratory ailments reported. if there Is aiso information comparing the health at SCI-Fayette with
the health at other state correctional facllitles, that would also be helpful. Thank you, Christine Maines, Herald-Standard
724-A425-T223,
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Fayette Beaths 2003-2013

DATE OF

5CI DEATH _|NASHU CAUSE OF DEATH
TeayetTTE! 42012013 N ACUTE LYMPHOCYTIC LEUKEMIA
FAYETTE 6/15/2012 N A STOMACH
FAYETTE 9/18/2012 N CALIVER
FAYETTE 1/29/2011 N CA LUNG
FAYETTE 5/18/2011 N CA BRAIN
FAYETTE 12/2/2011 N CA COLON
{FAYETTE 2/3/2010 N CA LUNG
"FAYETTE 5/8/2010 N CA LUNG
FAYETTE B/18/2010 N CATONGUE
JFAYETTE [ 8/20/2010 N CA LIVER
SAYETTE | 10/17/2010 N CATONSIL
FAYETTE : 4/26/2009 N CALUNG
FAYETTE 5/1/2003 N cA LUNG
FAYETTE 7/572009 N KISTIOCYTOMA - MALIGNANT
FAYETTE 11/3/2009 N Ch KIDNEY
FAYETTE 4/3/2007 M CA LUNG
EAYETTE | 4/17/2007 N CA LUNG
FAYETTE 5/14/2007 N CA UVER, HEP C
FAYETTE | 5/31/2007 N CA LUNG
FAYETTE 6/25/2007 N CA LIVER, HEP C
FAYETTE N CA COLON

|

12/13/2007

2008 - No CA Deaths

2005 - No CA Deaths

2004 - No CA Deaths




gw - No Deaths







- PA DOC CANCER PATIENTS
' 2011-2014 .
SE || ADP 7+ 2% || 8% | TOTAL |[PATIENTS PER 1000 -

RET 1112 P 0 0 2 2

QUE 448 o 0 1 1 3

HOU 2530 1 3 2 g 4

CAM 3503 6 8 2 16 5

FRS 2240 1 & 4 11 5

CBS 1039 4 2 0 6 6

FRA 1162 1 4 1 6 B

PNG 1077 1 5 0 & 6

GRN . |1738 4 2 6 12 7

HUN 2144 . 4 - 8 2 i4 7

ALB 2281 3 3 5 20 .9

CHS 1258 5 4 2 11 9

MER 1473 2 10 1 13 9

BEN 2101 B 11 3 22 11
(m} 2003 3 11 8 22 A1 7
IEeA- 2336 12 13 3 28 v

MAH 2494 11 11 6 28 12

SMR 2354 5 21 2 28 12

ROC 2426 11 15 5 ERL 13

GRA 3749 20 25 6 51 14
1smi 1350 6 10 2 18 14

WAM 1396 B 9 2 13 14

paL 2146 7 20 5 32 15

PIT 1931 14 9 5 28 15

MUN 1452 12 10 1 23 16

LAU 1535 6 19 7 32 21

TOTAL . |49366 ~ . “1ealc o e245] - . .8f] 488t 10 R

1% = Under Treatment: 1V, PO, XRT
2% = Supveiflance
3% = Refused, Paroled, or Deceased
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Christine

Attached is an attestation from our Director of Bureau of Health Care Services.

Thank you

Chase M. Defelice, Assistant Counsel
Office of General Counsel

Pennsylvania Department of Corrections
1820 Technoiogy Parkway
Mechanieshurg, PA 17050

Phone: 717.728.7763 Fax: 717.728.0312
www.cor, state.pa,gov | www,state.pa.gov

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION
ATTORNEY WORK PRODUCT

The information transmilted is intended only for the person or entity to whom it fs addressed
and may coniain confidential and/or privileged material. Any use of this informaiion other than
by the infended recipient is prohibited. If you receive this message in error, please send a
reply e-mail to the sender and delefe the material from any and all computers. Unintended
transmissions shall not constitute waiver of the attormey-client or any other privilege.

Mark as anread

i
sea
:

Defelice, Chase <chdefelice@pa.gov>

Wed 1/7/2015 1:33 PM
1 altachment

201501071259, pdfss kB

| was told it was current treating patlents.
Attached are statistics that are slightly outdated from Novernber of 2014,

Haines, Christine
wWed 1/7/2D15 1:13 PM



Chase, what is the date of this report? Chiristine Hainas Reporter 0:724-425-7223 F: 724-43G-7569 M:
724-501-5568 chalnes@heraldstandard. com Herald-Standard www. heraldsiandard.com Twitter.
@CHwerdsmith Calkins Media Incorporiated www.calkins.com

Mark as unread :

Defelice, Chase <chdefelice@pa.gov>

Wed 177/2015 12:56 PM
i attachment

201501071244.pdf28 ke

Christine

Attached is a list from the database that is kept by our vender regarding cancer patienis. The
fist contains inmate names and inmate numbers, which | redacted. The list shows they are
Fayette inmates. This list shows the number of inmates actively treating for cancer and type of
ireatrment, The [ist does not contain the type of cancer being treated for. The statistics you are
raquesting do not exist. [ will have a declaration stating the records do not exist te follow.

Chase
Mark as unread

S

Defslice, Chase <chdefelice@pa.gov>

Tue H6/2015 5:40 PM

| understand. We do not have any such records that are that specific beyond going through
every medical record, which is not required. 1 am wailing on one of your requests to determine
if a record exists pertaining io active cancer patients at SCl-Fayette. | was told | should know
tomorrow. | will keep you posted and thank you for your palience.

Mark as unread

L

Haines, Christine
Sent liems
Thank you, | have received and reviewed the attached documents. Due to the snow

today and limited removal of same, | took today off, Again, my RTK request was not




necessarlly specific to the allegations in the report. | remain interested in medical
statistics since the prison opened, especially those related {o diseases diagnosed
among inmates after their arrival, with particular interest in cancers and kidney
problems.

Christine Haines

Reporter

O:724-425-7223 F: 724-438-755% M 724-691-56568
chainas@heraidstandard.com‘

Herald-Statidard
www heraldstandard.com

Twitter: @CHwordsmith

Calkins Media Incorportated

www.calkins.com
Mark as unread

:
!
:

=l

Defelice, Chase <chdefelice@pa.gov>

Tue 1/6/2015 3:44 PM
1 atiachment

201501081223.pdf4 ma

Christing

| left you a voicemail today. Based on the last line of your email below, | am awaiting any
information | can gather. It is my understanding | should have that information tornorrow.

In the meantime, | am reattaching the records | provided with a few additional records that
were gathered,

Thank you
Chase M. Defelice, Assistant Counsel

Office of General Counsel
Pennsylvania Department of Corrections




1820 Technology Parkway
Mechanicsburg, PA 17050
Phone: 717.728.7763 Fax: 717.728.0312
wiww.cor.state pa.gov | www.siate.pa.gov

PRIVILEGED AND CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

ATTORNEY WORK PRODUCT

The information transmitted is infencled only for the petson or entity to whom it is addressed
and may contain confidential and/or priviteged matenial. Any use of this information other than
by the intended recipient is prohibited. If you receive this message in error, please send a
reply 6-mail to the sender and delete the rmaterial from any and all computers, Unintended
iransmissions shall not constitute waiver of the attormey-client or any other privilege.

o &R

Haines, Christine
Wion 15/2015 4:45 PM

Chiistine Haines Reparter 0:724-425-7223 F: 724-430-755% M: 724-801-8568
chaines@heraldstandard.com Herald-Standard www.heraldstandard.com Twiter: @CHwordsmith
Calkins Media Incorportated www,calkins.com

Mark as unread

Haines, Chiristine

Sent liems

1/5/2015
Chase,

| am fallowing up on our conversaticns fast week regarding the partial response to my Open
Records Request. As we discussed, my. request was for documentation of the types of
ilnesses contracted by inmates at 5Ci-Fayette, including the various types of cancer, since its
opening, as well s a comparison to other prisons within the state system. That request was
made Sept. 25, 2014 and denied by the DCC on Qct. 186 for a varlety of reasons, none of
which was a lack of such documentation. In addition, there was no affidavit attached to the
Open Records response indicating that the requested documents do not exist,




The reasons given by the DOC were found to be without basis by the Office of Open Records,
which ordered that the information be released within 30 days of the Dec. 1, 2014 ruling,

On Dec. 31, | recelved an email with various aftachments: Deaihs at the SCI's from cancer
from 2010-2013, Number of Patients In the system, by prison, treated for gastrointenstinal
issues 2010, 2011, 2012, 2013, 2014 as reported by Diamend Pharmacy Services, the
number of inmates, by facility, with pulmenary conditions 2010, 2011, 2012, 2013, 2014, and
a page | assume Is a compilation from that time period.

In our conversation on 12/31, you indicated that you would attempt to get the medical
information for the remaining years which | had requested (for as we both know, SCl-Fayette
openad in August 2003.)

On that same day the DOC put out & news release, though it was not sentto the -
Herald-Standard offices or to me, though | was informed the next day by you that itwas
available on the department’s web site, refuting a report from an activists’ group about
environmental conditions causing unsafe health conditions at the prison. The news release
states that "the Departmient’s Bureau of Health Care Setrvices maintains an

extensive database of all current cancer patients in state prison facilities.....A more detailed
analysis of the 11 cancer deaths at SCI Fayette from 2010 ta 2013, revealed that four were
transferred to SCI Fayette after they had been diagnosed with cancer at other institutions.”

% seems from that statement that my request for information about the number of inmates
diagnosed at SCI-Fayette with cancer and the types of cancer diagnosed should be readily
available in the DOC database. | look forward to receiving this information at your earliest
convenience, as per the Dec, 1 COR order. ‘

Christine Héines

Christine Haines

Reporter

Q:724-425-7223 F: 724-439-7559 M: 724-691-5568
chaines@heraldstandard.com

Herald-Standard
www.heraldstandard.com

Twitter: @CHwordsmith

Calkins Media Incorporiated
www,calkins.com







. pennsylvania

DEPARTMENT OF CORRECTIONS

Review of Environmentai/Médical Allegations
at the State Correctional Institution at Fayette

December 31, 2014

After a comprehensive review following complaints of dangerous
environmental conditions at the State Correctional Institution {(SCI) at
Fayette, the Department of Corrections has found no credible evidence of
any unsafe environmental conditions at the facillty or of any abnormalities
with regard to the safety and health of inmates at the prison.

The Department was made aware of reports alleging that unsafe levels of
coal waste In the vicinity of SCI Fayette were connected to purperted
medical problems for inmates at the facility. The Department takes concerns
regarding the safety and welfare of its inmates very seriously, As a result,
the Department initiated environmental tests and medical reviews to
examine the conditions at the prison. The Department found no evidence of
‘any unsafe environmental conditions or any related medical Issues.

Initial complaints contained conclusery allegations that coal waste in the
vicinity of SCI Fayette had contaminated the environment. In response, the
Department commissioned independent tests of its water supply to be
performed in August 2014, Analysts concluded that the water met all
drinking water standards and guidelines; there was no determination of any
chemical concentrations that would cause adverse health conditions.

In addition, the Department appointed a medical review team to examine
medical records and data to identify any irregularities for residents of SCI
Fayette. Studies comparing the facility to other state institutions clearly
confirmed no significant difference in the number and types of health issues
raised by residents at SCI Fayette when compared to other Pennsylvania
prisons. The medical review team examined the medical records of
ndividual inmates who complained of symptoms at the facility, as well as
their subsequent treatment. The team found that in many of these cases,
the individuals’ symptoms were treated and resolved by medical personnel
after a single sick call visit.

The Department reviewed rates of cancer at SCI Fayette and found no
irregular results, The Department’s Bureau of Health Care Services
maintains an extensive database of all current cancer patients In state prison

i
Panrsylvania Department of Corrections | 1920 Technology Parkway, Mechanicsburg, PA 17055 |
WWW,COT.pa.gov




facilities. SCI Fayette has a cancer rate of 11 cancer patients per 1,000
inmates, Compared to the other state prison institutions, SCI Fayette’s rate
falls exactly in the middle,

The Bureau of Health Care Services also maintains a database on all
mortalities within the state institutions. For the period 2010-2013, the
statewide average number of cancer deaths per 1,000 inmates was 1.09,
SCI Fayette had 1.34 cancer deaths per 1,000 inmates, ranking it seventh in
the state behind Laurel Highlands, Smithfield, Waymart, Graterford,
pittsburgh and Rockview.,

A more detailad analysis of the 11 cancer deaths at SCI Fayette from 2010
to 2013, revealed that four were transferred to SCI Fayette after they had
been diagnosed with cancer at other institutions. Two patients were '
diagnosed with lung cancer while at SCI Fayette during this four-year time
frame. '

The Department also reviewed whether there was an increased incidence of
respiratory diseases at SCI Fayette by reviewing the administration of
pulmonary medications ordered at the prison. For the peried of 2010-2013,
the Department found that SCI Fayette’s administration of pulmonary
medications was in the middle or slightly lower than that of other
institutions.

This finding Is corroborated by a review of inmates enrolled in Pulmonary
Chronic Care Clinic, Inmates who have chronic respiratory diseases are
followed every six months in the Pulmonary Chronic Care Clinic. A review of
the number of patients per 1,000 currently being clinically followed places
SCI Fayette right in the middie of state correctional institutions.

Finally, the Department reviewed the administration of gastrointestinal
medications ordered from 2010 to 2013 at SCI Fayette and found the prison
to be ranked in the middle of the total number of state facilities.

In conclusion, by all of the meastres reviewed, the Department has found
no scientific data to support claims of any unsafe environmental conditions
or any related medical issues to exist at SCI Fayette,

Although the Department is satisfied with its internal review, it has also
submitted the matter to the Pennsylvania Department of Health for
additional review.

2
pennsylvania Department of Corrections | 1820 Technology Parkway, Mechahicshurg, PA 17055 |
WWW.COT,PaEOV
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pennsylvania

DEPARTMENT OF CORRECTIONS

Navember 4, 2014

Kathleen Higgins, Esquire
Appeals Officer

Office of Open Recotds
Commonweslth Keystone Building
400 North Street, 4th Floor
Harrisburg, PA 17120-0225

Re:  Appeal No.: 2014-1694 (Christine Haines v. PA DOCy
Dear Ms., Higgins:

Please accept this comespendence in support of the Department of Corrections’
(“Department”) position in this appeal filed by Chnistine Haines, Ms. Haines Right fo Know
Law (“RTKI”) request (No. 1840-14) received by the Department’s Agency Open Records
Officer (“AORO”) on Sepfember 25, 2014, sought access to “report of the illnesses contracted at
SCI Fayette, by type and quantity (Le. how many cases of each diagnosis) and comparison of
{llnoss rates at other SCT’s.” See Request, On September 26, 2014, the AORO filed an intexim
response extending the final response to October 31, 2014, On Cctober 16, 2014, the Depariment
denied the request. See Response, Subsequently, Ms, Haines filed this appeal. See Appeal.

The Department submits that the Tequested records are exeppt pursuant to 65 P.5. §
67.708(b)(17), which exempts fror public disclosure in pertinent part:

A record of an agenoy relatingto a noncriminal investigation, including:
® Complaints submitted to an agency.,

iy  Investigative materials, notes, correspondence and reports.

{iv) A record that, if disclosed, would do any of the following:

(A)Reveal the institution, progress of result of an ageacy
investigation, except the imposition of a fine or civil peraity,
the suspension, smodification ot revocation of a license, permit,
registration, certification or stmilar authotization issued by an
agency or an oxecufed sefflement agreement uniess the
agreement is determined to be confidential by a coutt.




AP 2014-1654
Page 2 of 2

The RTKI. does not define “noncriminal” and “nvestigation.” The Commonwealth Court
 hag interpreted “noncriminal” to indicate the exemption of investigations other than those that
ate criminal in natore, Department of Healih v. Office of Open Records, 4 A. 3d 803, 810 (Pa.
Cmwlih, 2010). Rurther, the Commanwealth Court has found the term “investigation™ in this
exemption fo mean “a systematic or searching inquiry, detailed examination, or an cfficial
probe.” Id, at 811,

The Department submits the Declaration of the Director of the Bureaw of Health Care
Services, Christopher Oppmen 1o set Forth that the records requested by Ms, Haines are part of an
ongoing noneriminal investigation, See Declaration of Christopher Oppman, attached hereto as
Fxduibit “A.” The noncriminal investigation is being conducted by the Department and by the
Department - of Health, Id. The records requested bave been generated by the Department and
provided to the Depeastment of Health’s for investigation on the matter. d. At this time, the
Depariment of Health has not issued any results regarding the investigation, Thus, providing the
requested recotds that are clearly investigative materials, notes, and reports, wonld reveal the
tnstitution and the progress of the investi gation being conduct. Jd.

For the foregoing reasons, the Department’s denial of Ms. Haines' request was proper,

The appeal is without merit and should be dismissed.

Sincerely,

J‘W
bt g () -
/ . Qe
Chase M. Defelice
Assistant Counsel

ce:  Christine Haines, Herald Standard, 8 Tast Clhurch Steeet, Uniontown, PA 15401 {via
regular mail)

[PPSR P




DECLARATION OF CHRISTOPHER OPPMAN

I, Christopher Oppman, hereby declare ﬁnder the penalty of petjury,
pursuant to 18 Pa, C.S. § 4904, that the following statements are true and correct
based upon my personal knowledge, information, end belief:

I. Currently, the Department of Corrections of the Commonwealth of
Pennsylvania (“Department”) employs me as the Director for the Bureau of Health
Car.e Services (“BIv{CS").'

2. In my capacity as Director of BHCS, I, infer alia, oversee the
administration of medical, mental health and dental services fo the inmate
population; oversee and ensure confract compliance with vendors of professional
medjcal services; superv_*isc E;uality of the delivery of medical services; develop,
mopitor and supervise the application of policy as it pertains to the delivery of
medical services within the Depariment, including the administration and
enforcement of security as it relates to those policies and the BHCS,

3. Tam aware of Christen Haines request pursuant to the Right-to-Know
I.aw for “report of the illnesses contracted at SCI Fayette, by type and quantity (i.e.
how many cases of each diagnosis) and compatison of illness rates at other SCI's.”

4.  The records requested by Ms. Haines are pfcsently part of a
nonctiminal investigation that was started by ﬂ}e Department and now includes the

Departrment of Health.




5, The request seeks reports of the number and type of ﬁlnesses that have
been contracted at SCI-Fayette, and also comparison reports with other State
. Correctional Instifutions,

6.  The Department has generated the records that Ms. Haines requests,
however, those records were created as part of an investigation that the Department
of Health is conducting.

7.. The Department of Health has yet to issue results to their
. investigation, thus this matter, along with the requested records, are still part of the
investigation.

8  Providing the requested records would reveal the institution and the
progress of the irvestigation being conduct by the Department and the Department
of Health.

Respectfuily submitted,

/e

Christopher Oppry{a;ﬁf Director
Bureau of Health Care Services
Pennsylvania Department of Corrections:

Date: November Z 2014

RTEe—————E PR R S
.







DECLARATION OF CHRISTOPHER OPPMAN

I, Christopher Oppman, hereby declare under the penalty of perjury,
pursuant to 18 Pa, C.S, § 4904, that the following statements are true and correct
based upon my personal knowledge, information, and belief:

1. Currently, the Department of Corrections of the Commonwealth of

Pennsylvania (“Department™) employs me as tﬁe Director for the Burean of Health
Care Services (“BHCS”). |

2. In my capacity as Director of BHCS, 1, infer alia, oversee the
administration of medical; mental health and dental services to the inmafe
population; oversee and ensure contract compliance with vendors of professional
medical services; supcrvise quality of the delivery of medical services; develop,
monitor and supervise the application of policy as it pertains to the delivery of
medical services within the Department, including the administration and
enforcement of security as it relates to those policies and the BHCS.

3. I am aware of Christine Haines requested pursuant to the Righi-to-
Know Law for “report of the illnesses contracted at SCI Fayeite, by type and
quantity (i.e. how many cases of each diagnosis) and comparison of iilness rates at
other SCI's.”

4, The Department as previously provided records to Ms, Haines

regarding this request,




i
5 Thave reviewed the records that were provided to Ms, Haines, : |
6. Beyond the records previously provided to Ms. Haines, the :
Department does not have within its custody, possession, or control, repotts of l'
{lnesses contracted at SCI-Fayette, by type and quantity and comaparison of illness
rates at other state correctional institutions.
Respectifully submitted, :
. {
e i
— g
Christopher Qpﬁaﬁn, Director !
Burcau of Health Care Services :
Pennsylvania Department of Corrections
. Dute: Jantary “7, 2015
|
]




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC, dibla ) Nou
THE HERALD  STANDARD; and )

CHRISTINE HAINES, )
)
Petitioners, )
V. )
)
PENNSYI,VANIA DEPARTMENT OF )
CORRECTIONS, )
)
Respondent,
ORDER OF COURT
AND NOW, to-wit, this day of ., 20 , upon

consideration of the Petition for Review and Enforcement of Final Determination of Office of Open
Records filed on behalf of the Pefitioners, The Herald Standard and Christine Haines, it is heteby
ORDERED, ADIJUDGED and DECREED that said Petition is GRANTED, as follows:

L. The Pennsylvania Department of Corrections shall produce all documents required
to be produced pursuant to the Final Detetmination of the Office of Open Records and responsive to
Petitjonets’ open records request within seven (7) days of issuance of this Otder of Court;

2. The Pennsylvania Department of Cotrections willfully and/ot wantonly disregarded
Petitioners’ open records request, and deprived Petitionets of their right of access to public records,

and forther acted in bad faith in viclation of the Pennsylvania Right to Know Law,

3. Petitioners are awarded their attorneys’ fees and costs incutred in this matier
pursuant to Section 1304 of the Right to Know Law,

4, Petitioners shall provide the Comsonswealth Court with proof of legal fees incurred
in this matter within thirty (30) days of issuance of this Order of Court.

BY THE COURT:




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Petition for Review and Enforcement of

Final Determination of Office of Open Records filed on behalf of the Petitioners, The Herald

Standard and Chtistine Haines, was served upon the following parties via United States Mail:

Commonwealth of Pennsylvania
Office of Open Records
Atin: Kathleen A. Higgins, Esq.
Commonwealth Keystone Building
460 North Street, 4th Floor
Harrisburg, PA 171200225

Pennsyivania Department of Corrections
Atin: RTKL Office
1920 Technology Parkway
Mechenicsburg, PA 17050
Chase Defelice, Fsq. (via e-mail) (chdcfeliceiaipa.gav)
Andrew Filkosky (via e-mail) {afilkosky(ipa.gov)

Respectfully submitted,

Charles Kelly:(Pa JFP R0, 51942)

SAUL EWING LIP

One PPG Place, Suite 3010 ' i
Pittsburgh, PA 15222 ;
(412) 209-2500

Michael J. Joyee (Pa ID No. 311303)
SAUL EWING LL?

One PPG Place, Suite 3010
Pitisburgh, PA 15222

(412) 209-2500

Counsel for Petitioners, The Herald
Standard and Christine Haines



APPENDIX B
PRELIMINARY
- OBJECTIONS




. -A'w;__-

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC., d/b/a/

THE HEARLD STANDARD; AND -
CHRISTINE HAINES,
Petitioners,
v . ¢ No,66 M.D.2015 @
: =
=3
- PA DEPARTMENT OF CORRECTIONS, =
Respondent : R
s

PRELIMINARY OBJECTION TO
PETITION FOR REVIEW

ﬁOW, comes Chase M. Defelice, Assistanf Counsel for the Pennsylvania
~-Department of Corrections, and files the following Preﬁﬁnary Objection to the
Petition for Review (“PFR”) filed by Petitioners’: |
L BACKGROUND
1. Petitioner is the Uniontown Nevfspapers, Inc., The Herald Standard,

and Christine Haines. See Petition for Review (PFR), { 7-10.

2. Respondent is the Pennsylvania Department of Corrections |

- (Department). Id., § 11.
3,  Petitioner seeks to enforce a Final Determination issued by the Office

of Open Records (QOR) against the Department. Id, at Exhibit A.




4,  Petitioner had filed a Right-to-Know-Law (RTKL) request with the

Department for:

. . . documentation of illnesses contracted and/or staff
members at SCI-Fayette. I am not seeking identifying
information, only the types of reported contracted
illnesses and the number of inmates or staff members
with those illnesses. I am particularly interested in
various types of cancer reported at SCI-Fayette since its

© opening, as well as respiratory ailments reported, If there
is also information comparing the health at SCI-Fayette
with the health at other state correctional facilities, that
would also be helpful. Thank you Christine Haines,
Herald-Standard 724-425-7223.

1d,, ¥ 16 and Exhibit C.
5. On Septeinber 26, 2014, the Agency Open Records Officer (AORO)

filed an interim response e_xtending the final response to October 31, 2014, Id.,

18.

6.  OnOctober 16, 2014, the Department denied the request. Id., § 19.

7. Onor about October.3{), 2014, Ms. Haines appealed the denial to the
‘QOR. Id., §21. |

8. On or about November 4, 2014, the Department issued a response to
the appeal with a declaration from Director of Buteau of Health Care Services
Christopher Oppman, arguing that the records were part of a noncriminal

investigation. Jd. Exhibit at J.




9. On December 1, 2014, the OOR ordered the records be made
available to Ms, Haines. Id. at § 22, BExhibit A, |

10.  Neither party appealed the Final Determination to the Commonwealth
C;Jurt. |

11. On December 31, 2014, undersigned counsel provided the records in
the Department’s possession that were responsive to Ms. Haines request. Id., §26."

12. Admitfedly, zl] the records Ms, Haines requested were not provided.
1d, at 4 26.

13. A subsequent declaration was submitted by Director Oppman- stating
“I'bleyond the; records previously provided to Ms. Haines, the Department does not
have within its custody, possessiog, or control, reports of illnesses contracted at
SCI-Fayette, by type and quantity and comparison of illneés rates at other state

" correctional institutions.” Id. at Exhibit K.

I A portion of the PFR should be considered moot because the Petitioner received
the number of cancet diagnosis by type at SCI Fayette. The records came from the
Pennsylvania Cancer Registry, which the Department of Health has access to. The
record was attached to the Department of Health's report that was provided to the
Department in late January of 2015, A copy of the Department of Health report is
available on the Department of Cotrections public website, and has been provided
to Petitioner. _
hfcp://Ww.cor.pa.gov/DocumentstOH%ZORe\riew%ZOof%ZOCancer%ZOBurden
9,20at%20S CI%20Fayette%2012-29-2014.pdf

3




14.  The Department’s position is that a portion of the responsive records.

exist, and they were provided to Petiti;mér, but the remaining responsive records
do not exist, and never did exist.

15. Petitioner’s position is that the Depéﬁment has the records, but does
not want to provide them.

16. Pet_itioﬂer posits that the Department has a “database, but the
collection of samé ‘is not required.”” /4., 9 40, citiﬁg Exhibit H.

17. The Department has not asserted that the records exist, but they are in
~a database, but rather has stated “[w]e do not have any such records that are that
specific beyond going through every medical record.” Id., Exhibit 1.2

18. | Further, Petitioner submits that Director Oppman’s first declaration
indicates the Department is in possession éf all of the respoﬁsive records. Id., § 38.

19, Moreover, Petitioner submits the subsequent declaration of Director
Oppman is merely an “attempt to silence” the Petitioner. Id., § 43.

20. Ad:txﬁttedly, the first declaration of Director Op-pman was poorly
worded and was not intended to suggest that the Department possessed all of the

records within the very broad request. However, the Department is aware of how

2 The Department requests the Court to exercise Judicial Notice, pursuant to Pa. R.
Evid. 201, and reference the Depattment’s public website, which illustrates the
current inmate population at SCI Fayette is 2,056 inmates.
http://www.cor.pa.gov/Administration/Statistics/Documents/current¥s20monthly%
20population.pdf. ‘




one could view the declaration to read in that way. As a result, the Department had
subsequent email exchanges with Petitioner as an attempt to remedy the
discrepancy. Id., Bxhibit H.

21.  Consequently, as relief, Petitioner seeks an order from this Court to
compel the Department to prodﬁce the records pursuant to the Final Determination
within seven (7) days of fchis Court’s Order. Also, Petitioner is seeking an order
that the Depa:rtmént acted in bad faith, and is fesimnsible for Petifioner’s legai fees.

II. DEMURRER

22. A preliminary objection in the nature of a demurrer admits as true all
well ‘and clearly pleaded material, relevant factual averments, and all inferences
fairly deducible there from. Barndt v. Pennsylvania Depaz'rrment of Corrections,
902 A.2d 589 (Pa. Cwlih, 2006). |

23, In determining Whetﬁer a preliminary objection based on a demwurrer
should be sustained, a court “‘need not accept as true conclusions of law,
wnwarranted inferences from the facts, argumentative allegations, or expressions of
opinion.”” Silo v. Rz’dge,l 728 A.2d 394, 398 (Pa. Cmwlth. 1999) (citing Giffin v.
Chronister, 151 Pa, Cmwith. 286, 289, 616 A.2d 1076, 1072 (1992)).

'24.  When ruling on a demurrer, a court may sustain the objections and

dismiss the case only when such relief is clear and no doubt exists that the law will




not permit a recovery. Stone and Edwards Insurance Agency, Inc. v. Department
of Insurance, 151 Pa. Cmwlth. 266, 2’7:1, 616 A.2d 1060, 1063 (Pa. Cmwlth. 1992),

25. DPetitioners’ filed a petition for review, which undersigned counsel |
interprets as a petition seeking mandamus relief, or alternatively, for enforcement
of the OOR order.

26. Mandamus is proper to “compel the performance of a ministerial duty
and will not be granted m ddubtﬁil 6a$es.” Doxsey v. Pa. Bureau of C’o?rections,
674 A.2d 1173, 1174 (Pa. Cmwlth. 1996).

27. Mé,ndamus lies only whete the petitioner “demonstrates a clear legal
right to relief, a correspondingly clear duty on the part of the party against whom
mandamus is sought, and the want of any other adequate remedy.” Id. See also
Equitable Gas Company v. City of )’ittsburgh, 507 Pa. 53, 58, 488 A.2d 270, 273
(1985) (also finding that the petitioner must show “an immedi'ate, specific, well
deﬁﬁed and complete legal right to the thing demanded™) (citing Purcell v; City of
Altoona, 364 Pa. 396, 72 A.2d 92 (1950)).

28. Mandamus is not- proper to establish legal rights; | it is only
appropriately used to enforce those-rights that have alfeady been established.
See Waters v. Deparrmen.t of Corrections, 97 Pa. Commw. 283, 286, 509 A.2d 430,

432 (1986),




29, | The mandamus remedy is available where there is not dispute of
material fact, Monroeville v. Effie’s Ups and Downs, 315 A.2d 342 (Pa. Cmwlth,
1974).

30. If, as the Petitioner claims, the records requested existed, Petitioner
would have a clear right to those records based on the Final Determination from
the OOR.

31. However, if, as the Department claims, the records do not exist,
Petitioner does not have a clear right to the records because impossibility is a
defense to an enforcement action. Commonwealth v. United States Steel Corp., 325
A.2d 324 (Pa. Cmwlth. 1974).
| 32.  There is a material fact at issue, i.e. whether the rei.naining responsive

records exist.

33.  Under the RTKL 65 P.S. § 67.705, Creation of Record, “an agency

shall not be required to create a record which does not curtently exist or to

compile, maintain, format or organize a record in a manner in which the agency

does not currently compile, maintain formant or organize the record.” 65 P.S. §

67.705.
.34. In email correspondence attached to the PFR, the Department explains

that the records can only be gleaned from reviewing medical records, which




correlates to every inmate medical file from 2003 to the present that has touch SCI
Fayette.
35.  Admittedly, Director Oppman’s first declaration gives the impression

that the Department possesses every record requested by Ms. Haines; however, that

was not the intent of the declaration..Thi's can be seen by the records provided, the:

email communications with Ms. Haines, the Department’s press release, and the
second declaration from Director Oppman. See PFR, Exhibits H, I, and K.
36.  Since there is a material fact at issue, peremptory mandamus relief is

not available to Petitioner.

III. CONCLUSION
WHEREFORE, in light of the foregoing, Respondent requests that the Court
sustain the demurrer and decline to grant peremptory mandamus or enforcement

relief on the present state of the record.

Respectfully submitted,

By: . KC) V/Lap/i’"
: Chase M. Defélice
Assistant Counsel
Attorney 1.D. No, PA 209135
Pennsylvania Department of Corrections
Office of Chief Counsel
1920 Technology Parkway

Mechanicsburg, PA 17050
(717) 728-7763

Dated: March 9, 2015




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC., d/b/a/
THE HEARLD STANDARD:; AND
CHRISTINE HAINES,

Petitioners,

V. : No. 66 M.D. 2015

“PA DEPARTMENT OF CORRECTIONS,
Respoﬁdent

CERTIFICATE OF SERVICE

I hereby certify that I am this day depositing in the U.S. mail a true and
correct copy of the foregoing Respondent’s Preliminary Objection to Petition for -
Review upon the person(s) in the above-captioned matter,

" Service by first-class mail

Addressed as follows:
Charles Kelly, Esq. . -  Kathleen A. Higgins, Esq.
Saul Ewing Office of Open Records
One PPG Place, Suite 3010 Commeonwealth Keystone Building
Pittsburgh, PA 15222 400 North Street, 4® Floor

Harrisburg, PA 17120-0225 |

QMM/

Shelly R. Hpjley

Legal Assistant IT

Pennsylvania Department of Corrections
Office of Chief Counsel

1920 Technology Parkway
-Mechanicsburg, PA 17050

(717) 728-11763

Dated: March 9, 2015
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC,, d/b/a No,: 66 M.D, 2015

THE HERALD  STANDARD; and

CHRISTINE HAINES, PETITIONERS’ RESPONSE :
- TO PRELIMINARY OBJECTION b

Petitioners,” TO PETITION FOR REVIEW P
V. !

~ Filed on Behalf of the Petitioners,
Unjontown Newspapers, Inc,, d/b/a The
Herald Standard; and Chuisting Haines

PENNSYLVANIA  DEPARTMENT OF
CORRECTIONS,

Respondent, Counsel of Record for this Party:
Charles Kelly, Esq,

PaID No. 51942
ckelly@saul.com

Michael 1. Joyce, Esg, : L
PalD No. 311303
mjoyce@sanl.com

SAUL EWING LLP
30% Floot, One PPG Place
Pittsburgh, PA 15222

Telephone; (412) 209-2539
Facsimile: (412) 209-2585

\._/\../\../vavvvvvvuuvuuvvuvvuvvv\_/

Office of Open Records Docket No.: AP 2014-1695



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC, d/b/a
THE ~HERALD STANDARD;  and
CHRISTINE HAINES,

No.: 66 M.D, 2015

)
)
)
)
Petitioners, )

Y. )

)

PENNSYLVANIA DEPARTMENT OF }
CORRECTIONS, ' )
)

)

Respondent,

PEIIFTONERS, RESPONST TO RESPONDENT'S
PIIELTM!NARV OEJ’FC’WHN TORET ITION FOR. RFVIPW

AND NOW, come the Petitioners, Uniontown Newspapess, Inc., dfb/a The Herald Standard
and Christine Haines, by and through their undersigned counsel, Saul Ewing LLP, and hereby

submit their Response to Respondent’s Preliminary Objection to Petition for Review, as follows:

L BACKGROUND.

1. Denied as stated. Petitioners in this mattet are Uniontown Newspapers, Inc., d/b/a
The Herald Standard, and Christine Haines (collectively referred fo as “Petiﬁoners”).. Pefitionets
incotpotale by reference their Petition for Review.

2, Admitted, Petitioners incorporate by reference their Petition for Review.

3. Admitted ﬂ3a£ one form of relief thet Petitioners seek through their Petition for
Review is enforcement of the subject Final Determination of the Office of Open Records:
Petitioners further seek production of relevant documents; a finding that Respondent, the
Pennsylvania Départment of Corrections (*Respondent” or the “DOC®) acted in a willful and
wanton manner to deprive Petitioners access to public records; a finding that Respoudent acted in
had faith: an award of afforneys’ fees and costs; and any other relief that this Court deerms
appropriate. Petitioners incorporated by reference their Petition for Review, which sets forth the

reliefrequested in this action, and Petitioners® entitlement to the same.




4, Petitioners’ request purstiant to the Pennsylvania Right to Know Law (“RTT(L”) isa
document which speaks for itself, and is incorporated herein by reference, This Paragtaph is denied
1o the extent that it conflicts in any way with Pctitiﬁners’ RTKL request,

5. This Paragraph refers to and paraphrases a wriften docurnent, which speaks for itself
and is incorporated herein by reference, This Patagraph is denied to the exteﬁi that it conflicts in

any way with the subject document.

6, Admitted, By ngf of further resbonse, Respondent’s denial of Petitioners’ RTKL

tequest was in bad faith, and otherwise in willfil and wanton diéregérd of Petitioners’, 'and the
public’s, rights to access to public records under the RTKL.

7. Admitted; Pétitioners {ncorpotate by reference their Petition for Review.

8. Admiited. Petitioners incorporate by referenice their Petition for Review.

g, This Paragraph. refers io and paraphrases a written. document, the Office of.(}pen
Records Final Determiniation, which speaks for itself and is incorporated herein by reference. Thi‘s
Paragraph is denied to the exfent that it conflicts in any way with the subject document. By way of
further response, the DOC has falled to comply with the clear ditection of the Final Defermination
of the Office of Open Records.

10,  Admitted. By way of farther response, Petitioners had no reason to appeal the Final
Determination becanse the Office of Open Records entered the full relief requested by Pefitioners at
that siagc of this dispute (i.e., requiting Respondent o fully comply with Petitioners’ RTKL
request), Respondent, however, has faiied to comply with the clear and mandatory terms of the
Pinal Determination, and, therefore, the RTKL itself,

11.  Denied as stated, Although following the Final Determination, the DOC provided
Hmited, additional documents, the DOC has failed to fully comply with Petitioners’ RTKL request,

and the clear terms of the Final Determination. Upon information and belief, additional documents
2




and information within the possession, 'oustody and/or control of the DOC still exist which: (a) are
| responsive to Petitioners’ RTKL request; and G)) have not been produécd by the DOC fo Pefitionets.

12, . Admitted. By way of further response, the DOC has failed to fully cormply with
Petitioners’ RTKL request, the Final Determination and the provisions of the RTKL.

13, This Paragraph refers to and paraphrases a written document, which speaks for ifself
and is incorporated herein by reference. This Paragraph is demied to the extent that it conflicts in
any way with the subject document. .7 |

14, Denied, ’fhe DOC izas failed to fully comply with Peﬁtioners’ RTKL requést, the
Final Determination and the provistons of the RTKL. Petitioners incorporate by reference thelr
Peiition for Reviéw, which more fully sets forth their positions relative to the DOC’s failure to
comply with Petitioners’ RTKL request, the Final Determination and the RTKL.

15 Denied as stated. Petitioners filed their Petition for Review, which is incorporated
by reference, because, inter alia, the DOC has failed to fully comply with Petitioners” RTKL
tequest, the Final Determination and the provisions of the RTKL.

16,  This Paragraph refers fo and paraphrases a written document, I’eﬁtioners’ Petition
for Review, which speaks for itself and is incorporated herein by reference. This Paragraph is
denied 1o the extent that it conflicts in any way with the subject doctument.

17.  This Patagraph refers to and paraphrases a written document, whicl speaks for itself
and is incorporated herein by reference. This Paragraph is denied to the extent that it conflicts in
any way with the subject document, By way of further response, the DOC has failed to fully
comply with Petitionars’ RTKL request, the Final Determination and the provisions of the RTKL.
Pefitionets incorporate by reference their Petition for Review, which more fully sets forth their

positions relative to the DOC’s conduct.




18.  This Paragraph refers to and paraphrases a written document, Petitioners’ Peﬁtion
for Review, which speaks for itsclf and is incorporated hercin by reference. This Paragraph is
dented fo the extent that it conflicts in any way with the subject document,

19, 'This Paragraph refers to and paraphrases a written document, Petitioners’ Petition
for Review, which speaks for itself and is incorporated herein by reference. This Paragraph is
denied to the extent that it conflicts in any way with the subject document.

20, . This Paragraph refers ta and paraphrases a written document which spaaks fcr ﬁself |
and is incorporated herem by referenice. Th1s Paragraph is demed ’to the extent that it conflicts in
" any way with fhe subject document. By way of further response, the DOC has failed to fully
comply with Petitioners’ RTKL request, the Final Determination and the provigions of the RTKL..

91.  This Paragraph refers to and paraphrases.a writfen document, Petitioners® Petition
for Review, which spéaks for itself and is incorporated herein by reference. This Paragraph is
denied to the extent thet it conlicts in any way with the subject documeri,

W RESPONDERISDEMURRER

92 This Paragtaph contains legal conclusions to which no response is required, To the
extent that any further response is required, this Patagraph is denied, Ttis further specifically denied
that the DOC is entitled to any of the relief requested in the DOC’s Preliminary Objection.

73, This Paragtaph contains legal conclusions to which no response is required, To the
extent thet any farther response is required, this Paragraph is denied. Tt is further specifically denied
that the DOC is entitled to any of the relief sequested in the DOC’s Preliminary Objection,

94,  This Paragtaph contains legal conclusions to which no response is required, To the
extent that any further response Is required, this Paragraph is denied, Tt is further specifically dented

that the DOC is entitled to any of the relief requested in the DOC’s Preliminary Objection.




25.  This Paragraph refers to and paraphrases a written document, Petitioners’ Petition
for Review, which speaks for itself and is incorporated herein by reference, This Paragraph is
denied to the extent that it conflicts in any way with the subject document. Additionally, this
Paragraph contains legal cancliusions, to which no resﬁonse is required. By way of further response,
ﬂie Petition for Review seeks enforcarneﬁt of the Final Determination, among other monstary and
non- rnonetéry rcliéf requested therein and permitted pursaant to the RTEL.

. 26, This Paragraph contains legal conclusions to which no response ig required. To the
;axteni‘ {hat ény further response is required, this Paragfaﬁh is denied. Kis ﬁ:rﬂiér specificaily denied
that the DOC is entitled to any of the relief requested in the DOC’s Preliminary Objection.

27. ‘This Paragraph contains legal conclusions to which no response is required. To the
extent that any furthet response is required, this Paragraph is denied. Itis further specifically denied
that the DOC is entitled to any of the relief requested in the DOC's Preliminary Objection. |

28.  This Péragraph contains legal conclusions to which no response is tequired. To the
extent that any further response is required, this Paragraph is denied, Tt is further specifically denied
that the DOC is entifled to any of the relief requested in the DOC’s Preliminary Objection.

29.  'This Paragraph contains legal conclusions to which no response is required. To the
extent that any further response is required, this Paragraph is denied, It 18 futther specifically denied
that the DOC is entitled to any of the relief requested in the DOC’s Preliminary Objection.

30. Aamitted.

31,  This Paragraph contains Iegaﬁ conclusions to which no response is required. To the
extent that any further response is required, this Paragraph is denied. It is further specifically denied
that the DOC s entitled to any of the relief requested in the DOC’s Preliminary Objection,

32,  This Paragraph contains legat ?Gnclusioxls to which no tesponse is required. To the

extent that any further response is requited, this Paragraph is denied, It is further specifically denied
3




that the bOC is entitled fo any of the relief requested in the DOC’s Preliminary Objection. In fact,
assuming this Paragraph as true, the existence of an issue of fact renders a ruling on the DOC's
Preliminary Objection, which ig in the nature c;f a demmurrer, improper as a matter of law.

33,  This Paragraph contains legal conclusions to which no response is required, To the
extent that any further response is required, this Paragraph is dented, Tt is furher specifically denied
that the DOC is entitled to any of the relief requested in the DOC’s Preliminary Objection.

34,  This Paragraph refers to and paraphrases a wiitten. document, which speaks for itself
and is incorpotated herein by reference. This Paragraph is denied to the extent that it conflicts in
any way with the subject document. "By way of further response, this Patagraph admits what
Petitioners have always asserted: the documents and information responsive to Petitioners” RTKL
tequest exist, but the DOC continues ifs refusal To produce the same, The DOC improperly views
the collection of the responsive information and, in turn, compliance with the Final Determination
and the RTKI, too burdensome. The DOC, however, never before objected to the alleged burden
of responding to Pefitioners’ RTKL request, Additionally, the alleged burden upon the DOC does
not relieve the DOC of its duty to comply with the Office of Open Records Final Deterrrination and
the RTKL, and further does niot outweigh the patarount interests of the public (through Petitioners)
in the transparent operation of Commonwealih aponcies, including the DOC.

35. This Paragraph refers to and paraphrases a written document, which speaks for itself
and is incorporated herein by reference. This Paragraph is denied fo the extent that it conflicts in
any way with the subject document,

16,  This Paragraph contains legal conclusions to which no response is required. To the

extent that any furthet response s required, {his Paragraph is denied, ’

Dachrand every allegation ofhe DOCTS Prel firiary Oblection not specifically:depied above

is herel denied in s ity



II.  CONCLUSION

WHEREFORE, the Petitioners, The Herald Standard and Christine Haines, respectfilly
request that this Honorable Court overrule Respondent’s, the Pennsylvania Department of
Cortections’, Preliminary Objection to Petition for Review; and provide any further such relief that

this Court deems appropsiate under the circumstances,

Respectfully submitted,

e

G

[0, 51002)

Plae; Suite 3010
Pittshuegh, PA 15222
(412} 209-2500 .

Michael J. Joyce (Pa ID No. 311303}
SAUL EWING LLP

~ One PPG Place, Suite 3010
Pittsburgh, PA 15222
(412) 209-2500

Counsel for Petitioners, The Herald
Standard and Christine Haines
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CERTIEICATE OF SERVICE.
T hereby certify that a true and correct copy of the Response to Respondent’s Preliminary
Objection fo Petition for Review filed on behalf of the Petitioners, The Herald Standard and
Christine Haines, was served upon the following parties on this 7th day of April, 2015:

Commonwealth of Pennsylvania
Office of Open Records
Attn: Kathleen A, Higging, Esq.
Commonwealth Keystone Building
400 North Street, 4th Floor
Harrisburg, PA 17120-0Z25
(Via U.S. Muil}

L

Chase M, Defelice, Assistant Counsel
Pennsylvania Department of Cotrections
Office of Chief Counsel
1920 Technology Parkway
Mechanicsburg, PA 17030
(Counsel for Respondent, Pennsylvania
Department of Corrections)

(Via U.S, Mail and through the Cour(’s
Electronic Filing System)

Respectfidly submitted,

- Chaﬂes:z<'-‘jy (P‘..‘j,rﬁ No. 51942)

One PPG Place Suue 3010
Pittshburgh, PA 15222
(412) 209-2500

Michael 1. Joyee (Pa 1D No, 311303)
SAUL EWING LLP

Oue PPG Place, Suite 3010
Pittsburgh, PA 15222

(412) 209-2500

Counsel for Petitioners, The Herald
Standard and Christine Haines
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IN THE COMMONWEALTH COURT OF PENNSYELVANIA

UNIONTOWN NEWSPAPERS, INC, d/b/a No.: 66 M.D. 2015
THE  HERALD  STANDARD;  and

)
CHRISTINE HAINES, )
)

Petitioners, )

Ve )

)

PENNSYLVANIA DEPARTMENT OF )
CORRECTIONS, )
)

Respondent, )j

PETITIONERS’ BRIEF IN OPPOSITION T RESPONDENT'S
PRELIMINARY OBIECTION TO PETITIONFORREVIEW

AND NOW, come the Petitioners, Usiontown Newspapers, Inc., d/b/a The Herald Standard
and Christine Haines, by and through their undersigned counsel, Saul Ewing LLP, and hereby
submit their Brief in Opposition to Respondent’s Preliminary Objection to Petition for Review,

L INTRODUCTION

Respondent’s Preliminaty Objection js simply another step in its atternpts to circumvent the
clear terms of the Pennsylvania Right to Know Law, avoid compliance with the mandates of the
Final Determination of the Office of Open Records compelling it fo produce all documents
requested by Pefitioners, and fo further delay and deny Petitioners’ (and, more importantly, the
public’s) access to vital public records. Throughout the open tecords process, Respondent has taker
various and often conflicting positions relative to Petitioners® request for documents; that the
documents are exempt from disclosure; that the documents do not exist; that the documents exist,
but are too burdensorﬁe to actually collect and produce; and that Respondent is otherwise under 0o
duty to produce the requested infonnaﬁon. For the reasons set forth below, together with those
atated in Petitioners’ Petition for Review and Response to Prefiminary Objection, Respondent’s
Preliminary Ohbjection should be overruled, and Respondent should be immediately ordered to

ptoduce the documents and information that Petitioners are clearly entitled fo, among other relief,




. FACTUAL ANDPROCEDURAL BACKGROUND

Petitioners seek the iniervention from this Commonwealth Court to enforce a Final
Determination of the Office of Open Records pursnant to the Pennsylvania Right to Know Law (see
Exkibit A to Petitioﬁcrs’ Petition for Review, “PFR”, the Office of Open Records Final
Determination, “OOR Final Defermination”), The OOR Final Determination became final and
enforceable on December 31, 2014, the last date on which the Respondent, the Pémzsyivania

| Department of Corrections (“Respondent” o ’;he “DO_C’ "), could appeal to this Court from thd OO0R:
Final Detenninaﬁoﬂ The QOR Final D.ctern}inatiéil ﬁlaﬁaated that the DOC produce aill dcﬁumcnfs
responsive to the Petitiéners’ sufficiently tailored open records reqﬁesf, which requested information
régarcling cancerous and other serious health conditions ftom a specific timeﬁame from a single
DOC facility. (See PFR, at § 1-2, 21-25, and Exhibit A), The DOC, however, never appealed the
OOR Final Determination, but instead merely refused to fully comply with the direction of the same
and, in turn, the clear requirements of the Pennsylvania Right to Know Law (“RTKL?).

Despite the. OOR Finial Determinaftion, which required the Respondent to fully comply with
Petitioners’ RTKL request, Respondent has willfully failed to produce all documents # admits to
exist, ate in its possession or control, and that are responsive to the OOR Final Determination. (See
PFR, at § 25-53). The documents that Petitioners requested, and have an imirnediate right (o review,
ate subject to production as a matter of law and relate to an ongoing debate of public importance
about environmentally-related illnesses at the Pennsylvania State Correctional Institution at Fayette
(“SCE-Fayette™). {See PFR, at § 4-5). Simply, the DOC has no valid dcfeﬁses to production of the
requested documents, and the DOC must be required to comply with the OOR Final Determination,

On February 6, 2015, Petitioners filed their Petition for Review and Enforcement of Final
Determination of Office of Open Records with this Coutt, Throughout their PFR, Petitioners

describe, their inftial RTKL tequest (PFR, at § 16-17); the DOC’s evasive and boilerplate responses
3.




to the same (id. at § 18-20); Petitioners’ appeal fo the Office of Open Records, which determined
that the DOC failed to meet its burden of estéblishing any defense to disclosure, and ordered the
DOC 1o produce all records responsive to Petitioners” RTKL request (id. at §21-24); the DOC’s bad
faith conduct following the OOR Final Determination, along with its willfal and wanton refusal to
comply with the OOR Final Determination ot the RTKL, (id, at § 25-44); and Petitioners’ clear
entitlement to various relief under the RTKL (i_cjr. at § 45-53).

In response, on March 9, 2015, the DOC filed its Preliminary Objection fo the PFR, Within
its Preliminary Objection, the DOC miétakéﬁly construes the PFR as 4 request for this Court to
exercise mandamus over the DOC, and apparently objects to the relief requested by Petitioners
through the PFR. More impottantly, the DOC makes a series of admissions in its Preliminary
Objection that further bolster Petitioners’ entitlement to the reliefrequested in the PFR:

1. The DOC admits that it has not satisfied Petitioners’ RTKL request: “Admittedly, all
tecords Ms, Haines requested were not provided.” (see Respondent’s Preliminary
Objection, at § 12); '

2, Respondent’s first declaration of DOC Director Oppman (se¢ PFR, at ' 38-39, and
Exhibit J), was, at the very least, “poorly worded” by the DOC’s own admission (see
Respondent’s Preliminary Objection, at 20);

3, Bven the DOC agrees that Director Oppman’s first declaration could at least be
construed as admitting that the DOC possessed all documents responsive to
Petitioniers’ RTKL request (id. at § 20);

4, Tf records responsive to Petitioners’ RTKL request exist, the DOC agrees that
“Petitioners] would have a clear right fo those records based on the Final
Determination from the OOR” (id. at § 30);

5. The DOC admits that the information requested by Petitioners is obtainable: “[T}he
Department [of Corrections] explains that the records can only be gleaned from
reviewing medication records ., . .” (id. at § 34); and

6. The DOC teiterates that its declarations give at least the impression that responsive
information exists; “Admittedly, Direcior Oppman’s first declaration gives the

impression that the Depariment fof Corrections] possesses every record requesied by
[Petitioners]” (id. at§ 35).




.
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Therefore, the DOC not enly admits that Petitioners’ stance regarding their RTKL request and the
DOC’s responses fo the same is reasonable and logical, but the DOC finther admits that the |
information rssponsive to the RTKL tequest is available (albeit following a review of medical
record'é) and that the DOC has failed to fully comply with Petitioners” RTKL request,

For the reasané set forth below, Respondent’s Preliminary Objection should be overruled,
and Respondent should be immediately ordered to produce the documents and information that
Petitioners are qleariy er;ﬂt[ed to, among _other relief,

O  STANDARD OFREVIEW

Pursuant to Pennsylvania Rules of Appellate Procedure 1516(b) and 151_7, when an action is
commenced in a Pennsylvania appellate court by petition for review pursuant fo such court's
otiginal jurisdiction, pleadings and related procedure are controlled by the Pennsylvania Rules of
Civil Prooédure. Pennsylvania Rule of Civil Procedure 1028(2)(4) permits a party fo file
preliminary objections asserting,l inter alia, the legal insufficiency of a pleading (.e., a denurrer).

This Court has described the standard on demurrer as follows:

Preliminary objections in the nature of a demurrer admit as true all
well and clearly pleaded material, relevant factual averments, and
all inferences fairly deducible therefrom, However, conclusions of
faw and unjustified inferences are not so admitted. A demurrer
will not be sustained unless the face of the pleadings shows that the
law will not permit recovety, and any doubts should be resolved
against sustaining the demurrer.

Baridt v P3. DepoFCors, 902 A.2d 589, 592 (Pa. Commyw. Ct. 2006) (citations omitted).

1. LAGALARGUNERT

A, (}vu'view A the RTKE, anid Judictal Supervisiamof’ tthﬁceofOﬁeILI{ccnttis

Pennisylvania courts have consistently reiterated that “the objective of the RTKL fis to
empowet citizens by affording them access to information concerning the activities of their

government,”” Barell v; Pensisylvnig Dep't of Pish: Welfawe, 71 A.3d 399, 403 (Pa, Commw. Ct.
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. 2013) (quoting Ly v, Sefidte of Pefifisylvanis, 65 A3d 361, 381 (Pa, 2013)). Therefore, “courts

should liberally construe the RTKL to effectuate its purpose of promoting ‘access to official
government information in order to prohibit secrets, sorutinize actions of public officials, and make
public officials accountable for their actions.”” Id.

| The RTKL provides a multi-step process for a party requesting documents: (1) the initial
request for documents and information, 65 P.S. § 67.702; (2) the agency’s response fo the request,
65 P.3. § 67.907 - 67.905; (3) appeals to the Office of Open Records, 65 P.S. § 67.1101 — 67.1102;
and (4) judicial review of detomminations of the Office of oﬁen Records, 65 P.S. § 67.1301 —
67,1310, Following a dctérminaﬁon of the Office of Open Rccm'ds, the RTKL vests courts with
broad remedial powers: to reverse Office of Open Records decisions, 65 P.S. § 67.1304(a); to
impose sanctions, incluﬁing attorneys’ fees and lifigation costs, 65 P.8. § 67.1304(a)-(b); and to
irpose civil penalties. 65 P.S. § 67,1305, Overall, Ithe Commonwealth Court possesses “the

broadest scope of review” following a Final Deterrnination of the Office of Open Records. Coulter

¥ Pennsyivania: Bd, .of Prob, & Parole; 48 A.3d 516, 518 (Pa. Commw. Ct, 2012) (quoting

Bovwling ¢, {){;ﬁwgf_@nen]{c{;mcm, 990 A.2d 813 (Pa, Commw. Ct. 2010)).

B. - An Biforcemient-Attion is Approp der, the RTK]
. 2.Possifife Mosny. o Achieving Reliet Priifiiaii fo.the RTKL

The instant matter differs slightly from the apparently more common scenario of an
appeal from an Office of Open Records Final Determination,’ In this case, neither party

appealed the Final Determination (which rendered it final, and binding, following the passing of

¥ number of suceesstiil:attions sesking to:enfores: final ordgrs of the | OR or of a igildWwing
court refated to (5 RTKL, and seyeral dilise casgs sockig enforeement are pending beTork ¥aijous courts, Based on
the ageney involved, an action secking enforcement of stuch an order would take place In the Commonwealth Cowmt
for Commonwealth agencies and in the applicable county court of common pleas for local agencies, Such actions
could inclade an action in mandamus, and an application ot a petition to enforce the Final Determination, among

other possibilities, ‘This & dnesposially hmporint. yet undeveloped:ares afthe lew . . . Nathenael Byerly, Bsquire

t : +

& 1. Chadwick Schnee, Esquire, What Every Lawyer Needs to Know Abaut the Right-to-Know Law, 83 Pa B.A, Q.
116, 127 (2012) (emphasis added),

o under, Bio RIKE, fiod, VAR 1§



the thirty day appeal period), but the DOC stmply failed to comply with the clear mandates of the
same. At least one trial court in Pennsylvania has posited that mandamus is likely the
appropriate remedy for a local agency that refuses fo comply with a Final Determination, despité
the DOC’s P_‘feliminary Objection to the contrary: |

“The mors.appropriste. frocedural dovice fi:comimeholiie A actio
o Eifies e OORs decision:id to seeurs the requested public
resords, wouldappear o be. the filiis:of 4.comiplaint Ti-hAngans
pUTSHANE t0 A, RiCP. (0931} Aiid 11095 seeking: to oitigel, the
Tocal_agency’s Qpen Records Officer. to produee: the relevant .
tecords, The writ of mandamus exisis to compel official
peiforniings of aministerial act or mandatory diity,; as opposed to
a diserefinrary one, and may issué if (& petifioner has “a clear
:[isgal right, theiéspariding public official has a correspanding Juty;
#5d no other adequate -and :appropiafe remedy at daw exigfy”
‘Faganv. Smithy, 41 :43d, 816, 818 (P 7012). If the OOR has
‘Tesued wfinal defermination which hagnotbeen timely appealed by
the local ageney under 65 P.S. § 69.1302, the requester would have
a clear legal right to the records at issue and the local AZENCY’S
Open: Reconds, Offfeen, wonld Dave w conconiilunt statutory
-oblipation. 16 prodiics W64 matedaly, Tl perfofmmee ot Uiat:
stghtdty. duty” wonld be aidatory, rather tun disoretioiory,
Frrthermote;. sinces the, RTKE does Wt ekpiggsly provide w
succassful yequestor_withi & destemated meaiis Ao _enforee:

coniplince with.an OOR Tinal: determination,.anAvailable Fmidy:
ot law dogs. foléxdst: S

Ledaké. v, Cauity bf Lackawanta; No. 12-6701, 2013 WL 504447 (CP. Lackawanva Feb, 7,

2013) (atiached as Exhibit ‘fA”) (emphasis added). See also Nathanael Byetly, Esquire & R
Chadwick Schnee, Esquire, What Every Lawyer Needs to Know About the Right-to-Know Law,
83 Pa, B.A. Q. 116, 127 (2012) (enforcement actions could sound in, for example, mandamus).
Ryen the Office of Open Records itself suggests that an enforcement action is appropriate, but
does not suggest the specific, appropriate remedy. See PENNSYLVANIA OFFICE OF OPEN RECORDS,
INFORMATION REGARDING ENFORCEMENT ACTION OF AN OOR FINAL DETERMINATION, available af

hitpi/fopenrecords.state.pa.us/portal/ éerver;pt/community/open_records/4434/enforcc_a_ﬁnal_deter




mination/933869 (“If the agency does not appeal the OOR’s FD, the QOR's FD becomes
enforceable on the 31st day after the FD is mailed. ~As of this date, if the agency has nof provided
the documents, the requester or the OOR may seek to enforce the order with a Court,”),”

“A writ of mandamus i3 an extraordinary remedy which seeks to compel official

performance of a ministerial act or mandatory duty, as opposed fo a discretionary act,” E:gxfﬁ‘diﬁif,-;

Penusvivanta: Dept: of: Cores, 902 A2d 589, 592 (Pa, Commw, Ct. 2006). “The purpose of
mandamus is not to establish legal rights, but to enforce those rights already established beyond
veradventure., A writ of mandanius may be issued, only where there is & clear legal right in the
plaintiff, a corresponding duty in the defendant, and lack of any other appropriate and adequate

remedy.” Africa v.Horm, 701 A.2d 273, 275 (Pa. Commw. Ct. 1997).

Here, this Court must possess the power to compel the DOC to produce the documents
refevant to Petitioners’ RTKL request. Tirst, the DOC has a clear, mandatory duty to comply
with the terms of the RTKL, and this Coust has the power to police Final Determinations of the -
Office of Open Records, See 65 P.S. § 67.1301 - 67.1310. In fact, the Commonwealth Court has
‘the power to issue civil penalfies for non-compliance with orders under the RTEL, See 65 P.S. §
67.1305(b). Moreover, the DOC iiself admits that, a‘ssmﬁing responsive information exists
(which the DOC further admits that the requested information can be discovered following a.
review of infnate medical records, gee DOC Prelifninary Objection, at  34): “Petitioner[s] would
have a clear right to those records based on the Final Determination from the OOR.” (DOC
Prefiminary Objection, at § 30), Therefore, not only dees the DOC have a mandatory duty fo
comply with the RTKL and the Final Determination, but Petitioners further have a clear right to the

relicf requested. Mandamus relief is, accordingly, appropriate in this case. Second, as stated in

2 At least one enforcement action wes filed with the Commonwealth Court, That matier, howsver, was terminated
because the petitioner falled to file a statement of intention to proceed. Ses Jofiifoh v Pé: Conventlan-Clr, Auly, No.
379 MD 2011 {filed on Aug, 17, 2011), ' T
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- Ledcke (see Exhibit A), mandamus may be the only remedy available to enforce an unappealed

Tinal Determination, such as the one in this case, further tendering exercise of mandamus

jurisdiction appropriate in this dispute,

Therefore, despite the DOC’s Preliminary Objection suggesting the contrary, this Court ’

hag the power 1o compel the DOC to comply with the clear mandatories of the OOR Final.

Determination pursuant to its mandamus jurisdietion.

C. Resza: diess of (He Forig-of Reliek this Coprt Must’ H‘Wc {hie inm iﬂ Entm B
thc OOR Fmal ﬂctcrmmntmn Aﬂfumi ﬂw DOC

Regardless of the procedure for enforcement, whether denved from the RTKL itself or the
more general mandamus power of this Court, unless this Court has the power to enforce a Final
Determination of the Office of Open Records, the entire RTKL statutory scheme would be
significantly undeﬁnined, if not completely vitiated, If the Court lacks such enforcement powet,
Commonwealth agencies could escape their obligations under the RTKL, and thwart the public’s
right to access to vital, public information, merely by bringing every RTKI. request to the Final
Determination stage. The RTKL clearly vests power _in the judiciaty to oversee and enforce the
Office of Open Records proceedings, see 65 P.S. § 67.1301 67.1310, and the Court shuuld
exereise its power in this case to further bind the DOC to the OOR Final Determination.

Therefore, this Court has the power to enfoice the OOR Final Determination in this case,

and compel the DOC 1o produce all responsive documents to Petitioners’ RTKL zequest (whether

termed under the judicial police powers of the RTKL, of an exercise of mandamus jurisdiction), In.

that regard, considering the sigtﬁﬁcant lapse of time from Petitioners’ original RTEL request
(September 25, 2014), and from the OCR Final Determination (December 1, 2014), this Court
should require the DOC to produce all responsive documents within seven days of eniry of an

appropriate Order of Coutt, Accordingly, the DOC’s Preliminary Objection should be overriled.

:




V.  CONCLUSION

For the reasons sct forth above, together with those stated in Petitioners’ Petition for Review
and Response to Preliminary Objection, Respondent’s Preliminary Objection should be overruled,
and Respondent should be immediately ordered fo produce the doguments and information tﬁat
Petitioners ate clearly entitled to, among other relief. |

WHEREFORE, the Pefitioners, The Herald Standard and Christine Haines, respeotfulisf
request that this Honorable Court overrule Respondent’s, the Pennsylvania Départment .of
C{)ﬁccﬁons’; Preliminary Objection to Petition for Review; and provide any fw“thaf such relief that

this Court deems appropriate under the circumstances.

Respectfully submitied,

One PPG Place, Smte 3010
Pittsburgh, PA 15222
(412) 209-2500

Michael I, Joyee (PaTD No, 311303)
SAUL EWING LLP

One PPQG Place, Suite 3010
Pittsburgh, PA 15222

(412) 209-2500

Counsel for Petitioners, The Herald
Standard and Christine Haines
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the Brief in Opposition' to Résl)ondent’s
Preliminary Objection to Petition for Review filed on behalf of the Petitioners, The Herald Standard
and Christine Faines, was served upon the following parties on this 7th day of April, 2015: 3

Commonwealth of Pennsylvania

Office of Open Records A

Attn: Kathleen A. Higgins, Esq. :

Commonwealth Keystone Building )

400 North Street, 4th Floor i

Harrisburg, PA 171200225 : !
(Via U.S. Mail)

g ul

Chase M. Defelice, Assistant Counsel _
Pennsylvania Depariment of Corrections g
Office of Chief Counsel
1920 Technology Parkway : :

Mechaniesburg, PA 17050 . :
(Counsel for Respondent, Permsylvania y

Department of Corrections)
- (Via U.S. Mail and through the Court’s
Electronic Filing System) C

Respectfully submitted,

Ore PPG Plaoe, Suite 3010 &
Pittsburgh, PA 15222 -
(412) 209-2500

Michael J. Joyce (Pa ID No., 311303),
SAUL EWING LLP

One PPG Place, Suite 3010
Pittsburgh, PA 15222

(412) 209-2500

Counsel for Petitioners, The Herald : -
Standard and Christine Haines
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Ladeke v, Gounty of Lackewanna, 2013 WL 504447 (2013)

2013 WL 504447 (Fa,.Com.PL) (Trial Order)
Court of Conunon Plsas of Pennsylvania,
Lackawanna County

Shawn Michael LEDCKE, Petitioner,
: v,
COUNTY OF LACKAWANKA, Respondent,

Ko, 12 CV 6701,
February 7, 2013,

Order .

Shawn Michael Ledcke, D # 18807-424, USP Florence - High, United States Penitentiary, F. O. Box 7000, Florence, CO
81226-7000, Pro se.

Donald T, Frederickson, Jr,, Bsq.,, County Solicitor, Lackawansa County Administration Buil&ing, 6th Floor, 200 Adams
Avenue, Seranton, PA 18303, Counsel for County of Lackawanna,

Tersence R, Naztlon, Tndge.

Petitionet, Shawn Michael Ledcke ("Ledcke™), has filed a petition secking to enforce a final determination of the Office of
Open Records (“OOR™) telative to records and materials in the custody of the Lackawanna County Prison that the OOR found
to be discoverable under the Pennsylvania Right-to-Fuow Law (*RTKL™), 65 P.8. §§ 67.101-67.3104, (Docket Entry No.
1}, Defendant, County of Lackawanug (“the County™), filed a response to Ledcke's petition, and an evidentiary hearing was
conducted on Jammery 31, 2013, (Docket Entry No. 6). For the reasons set forth below, Ledcke's petition to enforce will be
dismissed as moot and his request for an award of fees and expenses will be dended.

Factual Background

On Apri} 9, 2012, Ledcke submitted a RTKL reguoest to the County seeking fifteen itemized cafegories of digital, paper and
electrcmic records pertaining fo his incarceration at the Lackawanna County Prison between June 15, 2610, and September 10,

2010, ' More specifically, Ledeke demanded access to records concerning an incident tn which he was involved at the Couaty
Prison on August 9, 2010, as well as his subsaquent disciplinary hearing on August 19, 2010, (See Ledcke letter to QOR Appeals
Officer, Kyle Applegate, Bsq., dated 9/27/12, pp, 2-4), Ledcke's RTKL request also sought copies of his “medical records™

and “psycology (vic) & psyciatrist (sic) records” that were “developed at L.C.B, [Lackawanna Counly Prison} between 6/1/10

& 9307107 (Id. at b, 3).

The County did not respond to Ledeke's RTKL request, sor did if request an extension of time withia which to answer pursuant
to 65 .S, § 67,902, as a tesult of which Ledeke's request was deemed denied under Section 801 of the RTXL. Sez 65 P.5. §
67,501 ("The time for respotse shalf not excsed five busitiess days from the date the written request is received by the open-
records officer for an agency, If the agency fails to send the response within five business days of receipt of the writfen request
for access, the writer request for aceess shall be deemed denied.”), On May 7, 2012, Ledcke filed an appeal of the County's
deemed donial with the OOR in accordance with Section 1101 of the RTKL., See 65 P.S, § 67.1101{a)(1} (“If a witten request
for access to a record is,.. deemed denied, the requester may file an appeal with the Office of Open Records... within 15 business
days of a deemed denial,™), Upon receipt of Ledcke's appeal, the OOCR. Appeals Officer “invited both parties to supplement the
record,” but “{n]either party did so.” (QOR Final Determination dated 6/6/12 atp. 2).
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Or: Tune 6, 2012, the OOR issued & Final Determination granting Ledcke's appeal i6 patt and denying it in part, Noting that Jocal
agency records are presumed to be public and accessible unless they are exempt by federal or state law, regulation ot decree,
see 65 P.S. & 67,305, the Appeals Officer found “that the County did not meet its burden undar the RTRL of proving that the
requested records are exempt from discloswe.” (Jd, at p. 3 (citing 65 P.5. § 67.708(a}(1}), Nevertheless, the OOR concluded that
“[n]oiwithstanding the County's fajltre ta rmeet its burden of proof under the RTRKL, [Ledcke's] medical records are exeinpt fram
disciosure under the Health Insurance Portability and Aceountabifity Act of 1996 (‘HIPAA’)” and the regulations promulgated
_under HIPAA, (Id. at pp. 3-4 (quating 43 C.FR, § 164.502(a)), The Appeals Officer further reasoned that Ledeke's reguest
for kis “mental health treatment” records sought documents that must *be kept confidentlal™ and ate, therefore, exempt from
disclosure by Section [11 of the Mental Health Procedures Act (“MHPA™), 50 P.8, § 711, (Jd at p..4), Thus, the Appeals

Officer held that “to the extent [Ledcke] seeks records relating fo medical and mental health treatment, the appeal is denied.”
(1d.). As a consequence, the QOR directed the County *to provide all responsive records, with the exception of [Ledeke's]
medical and meatal health records, to [Tedoke] within thisty (30) days” (Id.),

The County failed to produce {hose records which the OOR had determined were discoverable, and as a result, Ledcke filed
the instant “Petition fo Enforce Final Determination of Office of Open Records Pursuant to Sectint 1302 of the Pennsylvania
Right-To-Know Law, 65 Pa,C.8, § 67.1302" seeking the prompt production of those records and the assessment of faes and
costs agalnst the County pursuant to 65 7.8, § Ledcke's requested relief shoufd not be granted, and an evidentiary heating was
scheduled for December 11, 2012, (Docket Entry Mo. 1), After that Order was served upon the County, the Open Records
Officer for the County filed a “Final Determination Affidavit” attesting that the County bad forwarded all the responsive recotds
to Ledcks via the Federal Correctional Institution in Talladega, Alabama. (Docket Botry No. 4, Exhibit A). The County filed
a response {o Ledcke's petifion on November 16, 2012, and at the request of the County, the hearing wag contined to January
a1, 2013, (14 Nos. 4, 6),

Al the time of the evidertiary hearing, the County represented that ontee Ledeke filed bis change of address of record, (/4. Ne,
53, it resent the responsive materials to Ledoke at the federal penitentiary in Florence, Colorado. The County Sclicitor stated
that Ledoke subsequently contacted him by telephone and indicated that (he prison officials i Colorade were not granting him
aocess to the County's RTKL response and records. At Ledcoke's request, the County Solicitor forwarded a third set of responsive
materiels to Ledeke's relative, Lacrsa Williams, in Sydney, Ohio, Neither the County ner the court bas received any further
communigation or filing from Ledcke,

Vaiidity of “Petition to Enforce”

Ledcke instituled this action by filing a “Petition to Enforce Final Determination of Office of Open Records” pursuant to 63
P.S. § 67.1302, Section 1302 of the RTKL governs the jurisdiction of common pleas courts in RTEL disputes following a {inal
determihation by the QOR relating o records of local agencies, and states that “fwhthin 30 days of the mailing date of the
final defermination of the [OOR] relating 1o a decision of 4 lacal agenoy issbed under section 1101{b), or of the date 5 request
for access is deemed denied, a requester or local agency may fils & patition for review or other dacument as tequired by rule
of court with the courf of common pleas for the county where the local agency is located” 65 P.8. § §7.1302(3). By its plain
langunape, Section 1302 only authorizes the filing of “a petition for review or other document as required by rule of cours” as
the appropriate procedural device for invoking common pleas cowt jurisdiction, and does not provide for the filing of 4 ¢ivil
sction by way of & “petition to enforce.”

Under Pennsyfvania Rule of Civil Procedure 1907, a eivil action may be commenced solely by the filing of 2 complaint or &
praccipe for a writ of summons, See Pa.R.C.D, 1007, An action may be insfitated by the filing of a petition snd rule to show
cause only if'it is expressly authorized by statute of rule of coutt, Pefition of Trze Clodnr Buresu of Westmoreland Connty, 149
Pa, Cowlth, 532, 539, 613 A,2d 634, 638 (1992), app. denied, 533 Pa, 615, 618 A,2d 404 (1992); Rusbarsky by Rusbarsky
v. Rock, 324 Pa. Super, 28, 31, 47t A.2d 107, 108 (1984). For example, a party may initiate 2 civil procesding by the fAling
of & petition o enforoe an order of the Peansylvania Labor Relations Board pursvant to 42 7.5, § 1101.1501, see Lawrence

- Attt
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Counfy v. Com., Pennsylvania Labor Relations Bd,, 79 Pa, Cinwlth. 14, 20-21, 469 A2d 1145, [147-1148 (1983), a petition to
enforee and confirm an arbibeation award under 42 Pa.C.8.A. § 7315, see Borough of Dunmore v. Dunmtore Police Depariment,
106 Crowlth, 461, 464-465, 526 A.2d 1250, 1252-1253 (1987}, app. denled, 518 Pa. 614, 540 A.2d 535 (1988), a petition to
enforce subpoensas issued by the Pennsylvania Securities Commission under 70 .S, § [-510(b), see In re dmerican Bank and
Trust Company of Pennsylvania, 23 Pa. Crawith, 434, 438-439, 332 A.2d 858, 861 {1975), a petition to enforcs an arbitration
agreement, see Messa v, State Farm Insurarce Compary, 433 Pa, Super, 594, 596, 641 A.2d 1167, 1168 (1594), a judement
ereditor's petition to enforee a judgment against a school district pursuant to 24 P.8. § 6-611, see Coco Brothers, Inc, v. Board
of Publie Education of Scheol District of Pittsburgh, 530 Pa, 309, 310-311, 608 A.2d 1035, 1033-1036 (1992), a petition to
enfores subpoenas issued by Philadelphia City Council in accordance with Section 8 of the First Class City Code, S3P8. §
12528, see Clty Council of City of Philadelphia v, Greene, 856 A2d 217, 224-225 (Pa. Cmwlth, 2004), app, denled, 384 Pa. 7106,
885 A.2d 43 (2005), and & petition to enfotee, it the Commonwealth Court of Pennsylvania, by a governmental unit seeking

to enforee an order issued under 4 statute which it administers,? See PaR.AP. 3761(a) (“When 2 government unit soeks fo
enforce an order issued under a statute which it administers, i¢ may initiate the proceedings by filing a pefition to enforce,”),

However, no statuie or tuke of cowst endorses the filing of a “petition {o enforee™ the QOR's fidal determination as & substitute
for original process in initiating a oivil action in compliance with PaR.C.P. 1007, 3 1 a party initiafes a civil procecding by the
filing of 2 petition and tule to show cause, but no statute or rule expressly authorizes that vse of & pefition aad rule as original
process, the ¢ivil action is “improperly commenced™ and “the comman pleas court ba[s] no power to act and no jurisdiction
avet” the pasties, Flakerty v, Burke, 101 Pa, Coxwlth. 19,23, 515 A.2d 365, 367 (1986). Accord In re Casale, 312 Pa, 348, 554,
517 A2d 1260, 1263 (1986 { “Even on the civil side of our cotts, an action brought by petition and rule, neither authorized
by statute nor quxiliary to jurisdiction already obtained and not designed to correct the court’s own records, is & nullity and
confers no jurisdiction on the court.™); Jin re Correction of Qfficial Records with Civil Astion, 44 Pa, Cmwith, 511, 513-544,
404 A.2d 741, 742-743 (1979) (reversing trial court oxder directing recorder of deeds to remove oil and gas leases from public
records, end holding that lower court lacked jurisdiction and power to act sincs suit was institated by pefition and rule as original
process, even though there was 1o stafutory authorization for such use of g petition and rule).

The more appropriate procedural device for commencing an action to enforce the OOR's decision and to secure the tequested
public records would appesr to be the filing of 4 complaint in mandamus pursuant to PaR.C.P. 1093(1} and 1095 secking
to compel the locel agency's Open Records Officer to producs the refevant records, The wiit of mandamus exists fo conpel
official performance of & ministerial act or mandatory duty, as opposed to 2 discretionary one, and may igsue if the petitioner
has “a cleat legal right; the responding public official has a corresponding duty, and o other adequate and appropriafe remedy
at law exists,” Fagan v. Smith, 41 A3d 816, 818 (Pa. 2012), If the OOR has issuced a final determination which has nol been
timely appealed by the local apency under 65 P.S. § 62.1302, the requester would have a clear legal right to the records at
issne and the local agency's Opent Records Officer would have 2 concomitant stedutory obligation to produce those maferials,
The performance of that statatory duty would be mandatory, rather than discretionary. Furthermore, since the RTKL does not
expressly provide a suceessful requestor with a designated mesns to enforce compliance with an OOR final determination, an

availnble remedy at law does not exist, 6

1n connection with a duly instifated eivil action, a requester may possibly seek to abtain records pursuant to an unappealed
(OR final determination by sequesting a civit contempt order agalnst the non-compliant Open Records Officer who has been
designated by the local agency under 65 P.S. § 67.502 to respond to RTKL requests on behalf of the logal agency, See 65 RS,
§ 67.502. The OOR is an administrative ageacy, see Scotl v. Delaware Valley Regional Planaing Cotrunlssion, 56 A.3d 40,
43-44 (Pa. Cmwlih, 2012}, atd some precedent recognizes that a local agency may be held in eivil contempt of an order issued
by an administrative agency. See, e.g, Com., Department of Environmental Resources v. Derry Township, 466 Pa. 31, 39,
351 A.2d 606, 610 {1976) (Department of Environmental Resources' petition seeking to have nmnicipality held in contempt of
administrative order under 45 P.S. § 691,210 found to be “propet procedure,”), But see Petition for Enforcement of Subpoenas
to John Doe Corporations, 507 Pa, 137, 160, 489 A.2d 182, 194 (1985) (Zappala, I, dissenting) {opining that 42 Pa.CS.A, §
4132, “Attachment and summary punishment for contempts” does not grant “the courts of this Commonwealth.., the power to
imposs the pusishment of civil contempt for disobedience ot neglect of the process of administrative agencies,” abyent some
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statutory authority by the legislature), To secure a finding of civil contempt in-order to cosrce compliance and, if appropriate,
to compensate the complainant for losses sustained, the complainant must establish by a prepondetance of the evidence that
the conternor had notice of the order, that its non-conmliance was volitional, and that the confemnor acted with wrongful
intent. MacDougall v. MacDouzall, 49 A.3d 890, 892 (Pa, Super, 2012); Tn re Confempi of Christepher P, Cullen, 849 A.24
1207, 1210-1211 (Pa. Super. 2004), app, denled, 582 Pa. 676, B68 A,2d 1208 (2005), Tt is conceivable that a requester, who
is denied aceess to public documents that the OCR has determined to be discoverable, may also seek to obtain those records
by way of a ¢ivil contempt petition,

The County has not raised an objection fo the propriety of the “petition to enforce” that has been filed by Ledekee, Therefore, it
is not necessary to decide whether such a petition is an appropriate form of criginal process under Pa.R.C.P. 1007 or the RTKL,
Of course, the Legislane may resclve this procedural diletnma by amending the RTKL to provide a successful requester with
a stafutorily suthorized means of seeking relief from the Commonwealth Court and the comren pleas courfs (o snforce a final
deterimination of the QOR which has not been timely appealed by the Commonwealth, legislative, judicial of focal ageney.,

Ledclke's petition seeks to enforce compliance with the QOR's final detormination by compelting the County to produce fhe

materials that the OOR Appesals Officer found 1o be accessible, Tt is undisputed thet the County has now produced those records
on three separate occasions, and the record does not contain any submission o communication suggesting that Ledcke s
dirsatisfied with the County's response, Conzequently, Ledeke's petition to enfbree is now moot and will be dismissed on that
basis,

Regquest for Fees and Costs

In his “petitian to enforee,” Ledeke also seeks an award of “all costs and fees™ in accordance with Sections 1304 of the RTKL,
{Docket Bntry No, 1, af pp. 6-8). Section 1304 governs the vecovery of “fc]outt costs and attorneys feas” in _]'i.ldlDlﬂl appeals
of QOR determinations, and provides:

(a) Reversal of agency determination. - - I 2 court reverses the final determination of the appeals officer or grants accesa fo a
recard afler » request for access was deemed denied, the court may award reasonable atforney fees and costs of litigation or an
sppropriate portion thereof to a requester if the court finds either of the following:

{1) the agency recetving the original request willfully or with wanfon disregard deprived the requester of access to a'public
record subject (o access or otherwise acted in bed faith under the provistons of this act; or

(2) the exemptions, exclusions or defenses asserled by the ageney in ity f‘mai determination were not based on a reasonable
interpretation of law,

(b) Sancticns for frivolous requests or appeals, -  The court may award reasonable attorney fees and costs of litigation or
an appropriate portion thereof to an agency or fhe requester if the court finds that the legal challenge nnder this chaptor was
frivalous,

(c) Other sanctions. - - Nathing in this act shall prohibit a court from imposing penafties and costs in accordance with applicable
mles of court,

65 I\8, § 67.1304,

Section 1304(a) provides two bases for a requester to recover counsel fees aad costs, First, the successful requester may recover
such fees and coste if the agency denfed access to a public record wiltfully or with wanton disregard, or otherwise acted fn bad
faith in responding to 2 RTKL request, See 65 P.S, § 67,1304(2)(1), Alternatively, a requester may be awarded counse! fees
and costs if the exemption, exclusion or defense asserted by the agency was not based upon a reasonable interpretation of the




Ledcke V. County of Lackawanna 2013 WL 504447 (2513]

lew. See 65 P.S. § 67.1304(2)(2), By contrast, a prevailing agency may only recover counsel fees and costs under the stngular
ground set forth in Section 1304(b), Under subsection (b), the prevailing apency, as well as a successfut requester, tay recover
connsel fees and costs if the legal chaflenge advanced by the vnsuceessfiul litigant was “fiivolous.” 65 P.S, § 67.1304(b). Thus,
Section 1304 provides three grounds for the recovery of counsel fees and costs by a prevailing requester, but only one basis for
such &n award to &n sgency which succeeds on appeal. Gff Scoft, 56 A.3d at 47-48, '

To receive o award of counsel fees and costs under Ssction 1304(a), the requester must either establish witlful, wanton or bad
faith conduct by the agency, or, 2t @ mininrum, & legal azgument on eppeal thatwas the produet of an unreasonable interpretation
of the governing law, See Barkeyville Bovaugh v. Sterns, 35 A.3d 91, 98 (Pa, Cinwlth. 2012} (holding that triat court committed
reversitle etror it awarding sttorney fess, and finding “Tifhere is no evidence in the record that the Borough actzd in bed faith
or that it wnreasonably interpreted the law."), Counsel fees and costs are recoverable under either of those grounds only if (1)
the court reverses the OOR final determination, or (2) the court grants accesg to records following a deemed denial by the
agency, See 65 P.8, § 67,1304(a), The criterion for a counsel fee award set forth in Section [304(2)(2), L.e., lack of “a reasonable
interpretation of law,” appears to be less demanding than the willful, wanton and bad faith standard contained in Section 1304(z)
(1), Sze, e.g,, Weiley v, Albert Binstein Medical Center, 51 A.3d 202 211 (Pa. Super. 2012) (“Wanton misconduct means that the
actor has intentionaily done an act of an nnreasonable character, in distegard of a risk knows to him of so obvions thal he must
be teken to have hecn aware of it, ahd so great as fo make it kighly probable that harm would follow."; In re Estaie of Warden,
7 A.3d 565, 574 (Pa, Super, 2010) (“The Pennsylvania Supteme Court has defined bad fith conduct as being motivated by
*frand, dishonesty of corruption,” ™), app. denjed, 610 Pa, 580, 17 A3d 1255 (2011}

The recovery of counsel fees and costs under Section [304(b} applies more broadly fo any frivolous “legal challenge™ by a
party, and unlike Section 1304(a), is not confined to agency conduct in connection with an unsuccessful deemed denial or &
reversal of the OOR final determination. Morcover, “aa RTKL challenge is frivolous under Section 1304(b} if it ts artrary,
vexations or the result of bad faith.” Penusyivania Stafe Troopers dssociation v. Scolforo, 18 A.3d 435, 442 (Pa. Cawlth,
2611). Reported decisions involving an award of counsel fees aud costs under Sectior: 1304 ate apparently non-existent, and
two commentators have obgerved;

As of this writing, the authots are unaware of any wneppealed judicial award of attorney fees or sivil penalties based oa
the finding that either an agency acted in bad faith ot based is reasons for denying aceess to records on an unreasohable
“Interpretation of the law,” although the Commonwealth Court has reversed e Coutt of Common Pleas of Venango County
decision awarding attorney fees based on a lack of evidence “(hat the Botough acted in bad faith or thet it unrcasonably
interpreted the law.” Similarly, while the RTKL provides that both requesters and agencies may be subjest to atioraey fees and
costs of litigation for pursing frivalous appeals, no court has yet made such a finding, :

Byerly & Schnee, supra, at [29 (footnotes omitted),

In Andrew Staub and the Citizens Voice v, City of Wilkes-Barre and LAG Towing, Inc,, No. 8294 of 2012 (Luz. Co. Oct. 16,
2012), Fudge Lesa 8. Gelb awarded counsel fees to a prevailing requester afler finding that the City of Wilkes-Barre and its
contracted towing company, LAG Towing, Inc., (“LAG"), had engaged in frivolous conduct. On July 22, 2011, 4 Luzerne
County sewspapet, The Citizens Foice, and its reporter, Androw Staub, had requested LAG's towing records and receips from
the City of Wilkes-Barre, and on August 29, 2011, the City and LAG denied the request on the ground thet the vecords were
not “accessible under the Right-to-Know Law." Id, at p, 2. At the time that LAG had affitmatively represented that the towing
records wers not discoverable under the RTKL, it knew that the requested records had been destroyed and nio lotiger existed, Id,
al p. 3. The City solicitor likewise “knew that there was & possibility that there were 1o records based on his conversations with,
[LAG] in July 2011,” and was aware that pursuant to Moose v. Office of Open Records, 392 A,2d 307, 909 (Pa. Coywlth, 2010),
the City could have responded to the RTKE request by sabmitting an affidavit aftesting to the notwexistence of the records
sought. 7d, at pp. 3-4,
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Neither the City nos LAG infonned the requesters that the records did not exist, and as 4 consequence, the requesters fled an
appeal to the OOR, J4, at p. 2, On Jarmary 27, 2012, the OOR determined that “providing towing services relating to the City's
enforeement of its ordinances, laws or other lawful directives is the petformance of a governmentai function,” under 65,8, §
67.506{d) 1), see SIWE Yankees, LLC v. Wintermantel, 45 A.3d 1029 {Pa. 2012), snch that LAG's towing records were subject
to disclosure under the RTKT. J4, atp. 2, Afier the requesters had secured the favorable determination by the OOR, the City
and LAG informed the requesters that the records sought did not exist, 14, at pp, 2-3.

In granting the requesters’ imotion for counsel foes under Section 1304(b) of the RTKL, Judge Gelb feasoned;

This Court finds that LAG Towing epgaged in willful and wanton misconduct when it [iti gated a matter frivolously, Specifically,
the Defendant, LAG Towing, Inc., argued that the information contained in its records was confidential, propeietary information
when, according to LAG itself, those records did not exist at the time the statement was made. If is beyond comprehension
that it was purported that the fowing records had confidential, propristary information contained within them when counse! for
LAG never reviswed sech doctments becanse [LAG] admitted that no such documents existed, Therefore, no such decuments
could have ever been reviewed and these non-existent records could not contain confidentinl or proptietary information, The
appeal by LAG Towing to the RTKL request was frivolous when all that was necessary was an affidavit indicating that there
were 1o responsive records.,

Additionaliy, the City of Wilkes-Barre responided to the RTKL request that it did not possess any responsive records, But what
the City did not do is indicate that LAG did not have any responsive records when it knew ¢atly on that LAG did nat have the
records, or as [the City SoHeiior] indfcated “he Jmew it was & possibilify that LAG Towing, Tnc, had no fesponsive records to the
request faitdy early on in this matter,” [citation omitted], To know for sure, &lf {the City Solicitor] had to do was ask [LAG] at
-that time whether {LAG] in fact kad the respobsive records, Wilkes-Barre et LAG take the lead in the RTKL litigation, having
a good idea that LAG had no records and failed to ensure that either LAG provided an affidavit of no records or notified the
Cilizens Voioe or GOR mediator that LAG did not have atry recotds which the Citizens Voice was requestiog,

I, atpp. 4-5, Based upon the foregoing findings, the Luzerne County court directed LAG to pay 90% of the requester's counsef
focs, with the remaining 0% to be paid by the City, Id. aip, 6, The City and LAG have appealed that counset fee ruling to the
Commonwealth Court of Pensisylvania. See Staub v, City of Wilkes-Barre, No. 2140 CD 2012 {Pa. Crawlith. 2012).

During the hearing on January 31, 2013, caunsel for the County represented that the faiture to fitnely furnish the pertinent #ems
* o Ledcke was the result of inadvertent oversight rather than deliberate obsiroction. In the early summer of 2012, the County
was undergoing a transition in its Cpen Recerds Officer position, and the new Open: Records Officet misfakenly belicved that
ths responsive records wete being produced and delivered by the County Prison instead of the County Administration, Onee the
County was served with Ledcke's petition fo enfotee, it promptiy provided the responsive materials to Tedcke by forwarding
them to the federal penitentiaries in Alabamsa and Colorado and to his relative in Ohio. Thie record does hot contain any evidence
indicating bad faith, willful or wantoh conduct, or frivolous legal argument on the part of the County. Mere importantly, Ledcke
has not incurred any counsel fees or lstiganon cosls since he hay proceeded pro se and payment of the filing fee was waived by
the Clerk of Judiciat Records due to his nforia petiperis status, (Docket Entry No, 1). Accordingly, based upon the forcgomg,
his request for an award of “all costs and fees”™ will be dended,

AND NOW, this Tth day of Februaty, 2013, upon consideration of the “Petition to Enforce Final Determination of Office of
Open Records Pursyant to Section 1302 of the Pennsylvania Right-To-Know Law” filed by Petitioner, Shawn Michael Ledcke,
the response of the County of Lackawanna, and the evidence introduced during the hearing on Janvary 31, 2013, and based
upon the reasoning set forth above, it is hereby ORTYERED and DECREED that,

f. The “Petition o Enforee” the finel determination issued by the Cffice of Open Records on Turie 6, 2012, i DISMISSED
as mool; and
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2, The petitioner's request for an award of “all costs and fees™ pursuant to 65 P.S. § 67.1304 is DENIED.
BY THE COURT:

<<gipnature>>

Terrence R, Nealon

oc, Writlen notice of the eniry of the Joregoing Order har been provided fo each party pursuant to Pa, R, Civ. P, 236(0)(2)
by mailing tinte-stamped coples to:

Shawn Michael Ledeke

IDr ¢ 18807424

Use Fiorcﬂce - High

United States Penitentiaty

P. O, Box 7000

Florence, CO 81226-7000

Pra se.

Donatd J. Frederickson, Jr., Bsq,
* County Solicitor

Lackawsanna Consty Administration Building

gt Floor, 200 Adaras Avenue
Soranton, PA 18503

Counsel for County of Lackawanna

Footnotes

H Ledcke was indicted for various firearmg offenses in the United Siates District Court for the Northern District of Illinols after “Ledoke
purchased approximatefy 43 fireanms in Ohio and sold them in Chicago to reputed tmembers of sireef gangs and the Mexican mafia,”
U, S, v, Ledcke, 231 Fed Anp, 507, 508, (7th Cir. 2007), cart. denied, 553 ULS, 1006 (2008). Ledcke plod guilty fo the firearms
charges, and the faders! district court sentenced hirn to ten years fmprisonment after impostag enhancements to Ledeke's bass offense
level seore under the sentencing puidelines due to his 2000 conviction for reckless homicide and 1996 conviction for rggravated
Latiery, Jd. at $08-509, Ledoke sppealed his sentence, but the United States Court of Appeals for the Seventh Circuit affirmed Ledeke's
sentence on July 23, 2007, &, at 512, Thete s no indication in efther the admindstrative record of the QOR or the eourt file maintained
by the Clerk of Tudicisl Records regarding the cireumstances that led to Ledeke's incarcerstion at the Lackawanna County Prison in
the gummet of 2010 while he was atill serving his foderal sentonce,
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O December 12, 2011, Ledeke filed & pro re lawsuit against the Pennsylvanis Department of Corrections, the Lackawanna County
Sheriff, the Lackawanna County Prison, and the Frison Werden, Robert McMlllian, in the United Sttes Distriet Count for the Middle
Trstrict of Pennsylvania seeking “wide ranging materials, including audio and videotapes, as well as production of documents,”
purstiant Lo the RTEL and the federal Freedom of Tnformation and Privacy Acts, 5 U.S.C. 8§ 331-5520, Ledeke v. Pennsylvaiiia Dept,

of Corrections, 2012 WL 716052, at #] {M.D, Pa. 2012). On Februery 3, 2012, U, 8, Mugistrate Judge Martin C. Carlson issued 2
Reporl and Recommendstion concluding that Eedeke's action should be dismissed, withoui further leave to amend his complaint,

sinee; (1) the Freadom of Information and Privacy Asts “only applied to federel agenciss and offices;” (2) the approprinte remedy for
denial of a RTEL “request is 16 appeal that denial in stato court;” {3) the Bleventh Amendment o the U, 8, Constitution “preciudes
persons from purking elaims ngainst slate sgencies and officials under Pennsylvania's Right-To-Know Law;” and (4) diversity of
citizenship jurisdiction did not exist under 28 U1.8,C, § 1332{g)(1) in that the amount i controversy did not exceed $75,000,00, Td.

at ¥4-5, On March 3, 2012, U, 8. District Judge John B, Joues III adopled the Report and Recormendation dated Febrary 3, 2012,

and dismissed Ledeke's suit, See Ledvke v, Peringphuania Dept, of Corrcclmns, 2012 WL 718581, i ¥ 2 (MD. Pa, 2012). Thirty five
deys later, Ledcke submitled his RTKL tequest (o the County,

Sestion 102 of the RTKL definee a “[piublic record” as “{] record, including & financial record, of a ...local agency thatt (1} {s not
exetnptunder [65 P.3. § 67.708]; {2) is hot exempit from beisg disciosed under any other Federal ar State law or regulalion or judicial

order or decres; or (3) is not protected by a'i:rivilcgc.“ 65 7.5, § 67,102, HIPAA roguiates the eonduct of third partics who have
acesss Lo prolecied medical information, Pik v. University of Pennsplvania, 2010 WL 3933275, aL * 4 (ED, Fa, 2010), and “defines
certain patient rights such es the patlent's right to aecess his/her medical recotd information.” Jores v. Shefby County Gevernment
Civil Service Merif B, 2012 WL 5503839, at ¥ m.1 (Tonn, Ct, App, 2012), HIPAA empowers the Secretary of lhe U.S. Depatttment
of Health and Humai Services to promulgate regielations to implement uniform national standards for the pratection and disclogura of
health infornation, See Citizens for Healih v, Leavin, 428 F.3d 167, 172 (3d Clr, 2005), Those regulations recognize an Individual's
right of aceess to his or her own medical records, See 42 C.F.R. § 482,13(d){2) (“The patient har the right fo access information
gontained in kis or her cfinical records within a reasonable time frame.™); 45 CF.R, § [64.524(a)(1} (stating that, as & genesai rule,
“an Individual has s right of access to inspect snd obtaln a copy of protected hea!th information about the individual in a designated
record set..”™ *The ebvious thruet of the regulations Is to deny inappropriate access to & patient's records by hird parties, not 1o
deny a patient necess to bis or her own recards.” Merryfield v, Kontsas Social and Rebabililation Services, 44 Kar. App, 2d 324, 132,
236 P.3d 528, 534 {2000) {citing 42 CF.R § AL 13{d)YD).

The COR quoled 45 CFR, § 164.502{8) in support of its conclusion that Ledcke’s medical records were exempt from disclosure,
Although that regniation generally states that “[a] covered entity may not use or disclose prolected bealsh information, except as
permitted or required by this subpart” il also identifics “[plesmiticd uses and disclosures” and provides that “[a] coversd entity is
permited lo use or disciose prafecied haalth information, ., t]e the individual,” 45 CFR. § 1643020} 1)) A possible basts for
denying Ledeke socess to his own medical recozds ean be found in & separaie regulstion which states that *{a} covered entity that iz a
correctional institution or a covered heglth care provider acting under the direction of the correctional instibition may deny, in whole
or in part, an inmate's request fo obtain 4 copy of profected health information (F obtaining such copy would jeopardize the health,
safety, sceurity, custody or rehebilitation of the individua! or of other inmales, of the safety of any officer, employee, or other person
at the correctional instittion of responsible (or the fransporting of the inmafe.” 45 CER, § 164.524(a)(2)(1D,

The state MIHPA and the ncconipanying tegulations adopled by the Depariment of Public Welfare alse provide thet the paticnt
controls the refease of information contained in his ot her [mental health] records and {s cntitled o access those records.” Christy
v, Wordsworth-at-Shawnee, 749 A.2d 557, 558 (Pa. Cmwlth, 2000) (citing 55 Pa, Code § 510031(D)), See afro 35 Pa. Code §
5100,33(d), Therefore, although the MHPA and the foregoing regulations operate fo deny thivd parties aceess to Ledoke's mental
health {reatment records, they do nof serve as grounds for denying Ledeke acoess to his own mental heaith records.

A petition lo enforce may also be filed in a pending svit that has been commenced by the filing of a complaint or writ of surmmons
as original process. See, e.g., Sofsman v Brown, 51 AJd 892, 893 (Pa. Suger. 2012} (petition to enforee setflement agreement in
breach of contracl aclion); Anreching vi Joive, 946 A2d 121, 124-125 (Pa. Super, 2008) (petition to enforee marrage settlement
agreement under 23 Pa.C.S.A, § 3105),

Olher inmates haye sought fo enforcs an OOR final determination by Gifng a “petitian lo enfores® as initial process, See Byerly &
Schues, Wi Every Lawvers Needs lo Kinaw A bowut the Right-To-Know Law, 83 Pa. B.AQ, G127 0, 120 (uly 2012) (eiting Thomas
v, Wolgemuth and Lebanon County Right To Knew Office, No. 2012 00063 {Leh, Co. April 10, 2012) (granting pro s prisoner's
petition to enforce OOR's final defermination). The filings in Thomas reflect that the inmate petitioner submitted u proposed “Order
tn Enforce Final Determination of PA Office of Open Records,” which the frial judge signed on Aprit 10, 2012, after Lebanon County
and fts Open Records Officer fiiled to snswer the nile to show cause by the rule refusnable date of January 25, 2012, (See *Motion o
Mave the Court to Enter Order 1o Enforee Final Defermination of PA Office of Open Records,” al 5 it Thomas. supra.). Additionally,
an onforcement aston was instituted in the Conrt of Cosamon Pleas of Laskawanna County by the filing of a “Pefition to Enforce
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Fina) Determinalion of Office of Open Records” and the issuance of a Rule to Show Cause in Rogan v, County of Lackawanna and
Cuotrectlonal Care, Ine,, No, 09 CV 6858 (Lacka. Co, Oet. 13, 2009). However, prior to the scheduled rule o show cause bearing,
the parties agreed o stay that enforcement action pending the outeome of a prior swit, Lackawanna County v. Correctional Care,
Inc., No. 09 CV 6194 (Lacka, Co.). See Rogan v, Cotinty of Lackawsnana and Correctional Care, Tnie, No, 09 CV 6858, Mirora, [,
{(Lzcka, Co, Nov, 2, 2009) (approving joinl motion o stay proceedings). Thus, the propriety of initisting & civil action by the filing
of & *Petition to Enforee Final Detennination of Office of Open Recerds” was never addressed in Rogan, nor do the Hmited filings
in that cese suggest (hat an issue was ever ralsed regarding the filing of & civil action vie & “petition to enforce,”

There i decisional authority under the former Rigit to Know Act staling that mandaimms is not a proper remedy for a requesior who
hizs been denied access ta lacal agency records, but who has not sought recourse under the appeal procedure set forth in that Act
Under Section 4 of [he old Right-to-Know Act, Act of Fune 21, 1957, P.L. 390, § 4, 65 P.5. § 66,4 (répealec), any cilizen who was
dented access fo public records of a local agency could eppeal that denial o the common pless court, and *[i}fsuch court datermine(d]
that such denlal was not for just snd proper cause ymder the terms of (the former] act, it may enter such order for disciosure as it
Thay decrn proper Sze Weagvey v, Department of Corvections, 702 A2d 370, 371 1. 1 (Pa, Crowkth, 1987), app. derfed, 533 Pa. 683,
747 A2d 536 (1998), In 2062, Section 4 of the prior Act was amended to sliminate the “just and proper cause” standard, See Van
Csdol v, Com., Depariiient of Transportation, 969 A.2d 428,430 n, 3 (Pa. Coawlth, 2006), The former Right to Know Act, 65 P.S, §§
66,1-66.4, was repealed and replaced by Ihe current RTKL, Act of February 14, 2008, P.L, 6, 65 P.8, §§ 67.101-67.3104, See Jolmson
v. Pennsylvania Convention Cenier Autherity, 49 A3d 920, 921 n.! (Pa, Coowith, 2012), The present RTKL affords an aggrieved
requestet en initial administrative appeal fo the OOR, see 65 7.8, §§ 67,1 1D1-67.1 102, aswell asa right ofiudiciel review by appenling
the OOR. determination to lhe Commonwealth Coutt of the common pleas court, seg 65 .S, §§ 67,1301-67.1305, See also Bowling
v. Qffice of Open Records, 990 A.2d 813, 821-823 (Pa, Crawlth, 2010}, agp. granfed in part, 609 Pa, 265, 15 A.3d 427 (20611).

In ifey v. FPoods, 393 Pa. 341, 141 A.20 844 (1958), & vitizen who was denied the opportunity to exarnine field investigation notes of
the city planning commission insfituted & mandamms action against the director of the planning corwnission, refher than sppesling the
local apency's denizl wader Section 4 of the old Right-to-Know Acl, 65 P.S, § 66.4 (repenied), The lower court granted the mandamus
request and directed the planning commission to permit the requestes to examine the planning commission's fleld Investigation notes,
Id 81345, 14) A2d ai B46-847, The Supreme Court of Pennsylvanla reversed and lield (hat the citizen did not have “the vight of
examination and inspection of appellant's *field invesligation notes' which are cleasly not publie records.” Id. at 353, [41 A2d at
850851, Tn a footnote, the Supreme Cowt noled that the citizen's “resort to mandamus as a remedy was improper® singe “Section
4 Af the statule provides the exclusive remedy to & person denjed the tight of examination and inspection of public records™ Fd, at
350 0,9, 141 A28 al 849 n, O, decord, Starobin v. Depariment of Revenye, 53 Pa, Crawlih, 543, 545-546, 418 A.2d 850, 802 (1540)
(staling that the requesters “..are confronted with a fornvidable procedural problem resting Jn the facl that the Supreme Court has
declarad that resort to mendzmus as & means of ebtaining access lo public records is iniproper based on Sestion 4 of the Right-to-
Know Act, Act of June 21, 1957, P.L, 390, as amended, 65 P.S, § 66.4, providing for appeals fo couris fom the denial of & request
for aceess 1o public records. ), app. guashed, 454 Pa, 103, 429 A2d 1112 (J9R[), In conizast o the requesters in WHey and Starobin,
Ledoke did avail himseif of the appeal remedy sof fortk in the RTKL, bul al the time that be commenced thiz civil action, had not
received the records that the ©OR had delermined were subject to disclosure, Hence, the prospective use of a mandamus sotfon by
a prevailing requester seeking production of public records found to be aceessible by the OOR, would appear to be distinguishable
from Wifey and Starobin where the requesters did not exbaust their available statolory remedies,
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