IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC., d/b/a/
THE HERALD STANDARD; AND
CHRISTINE HAINES,

Petitioners,

v. : No. 66 M.D. 2015

PA DEPARTMENT OF CORRECTIONS,

Respondent |

ANSWER AND NEW MATTER FOR TO PETITION FOR REVIEW

NOW comes Maria G. Macus, Counsel for the Pennsylvania Department of H
Corrections (“Department™), and files this Answer and New Matter to the Petition
for Review.

ANSWER

L. Introduction

1. DENIED. The av-erments of this paragfaph constitute conclusions of
law to which no response is required. To the extent that this Court construes the
averments of this paragraph as factual or otherwise requires a response, these
averments arec DENIED.

2. Admitted.

3. DENIED. The averments of this paragraph constitute conclusions of




law to which no response is required. To the extent that this Court construes the
averments of this paragraph as factual or otherwise requires a response, these
averments are DENIED.

4, DENIED. The averments of thié paragraph constitute conclusions of
law to which no response is required. To the extent that this Court construes the

averments of this paragraph as factual or otherwise requires a response, these

averments are DENIED.

5. ADMITTED in part; DENIED as stated in p'art. ADMITTED that

the Abolitionist Law Center and Human Rights Coalitions have submitted findings
via a report regarding inmate health at SCI Fayette and made the assertions contained
in the averment. To the extent Petitioner offers the “findings” as valid, the paragraph
is DENIED as stated. To the extent that the averments of this paragraph purport to
characterize the reioort, such allegations are denied as stated insofar as the report is
a written document which speaks for itself. The remaining averments of this
paragraph are denied.

6. DENIED. The averments of this paragraph constitute conclusions of
law to which no response is required. To the extent that this Court construes the
averments of this paragraph as factual or otherwise requires a response, these

averments are DENIED.



[I. THE PARTIES

7.  ADMITTED.
8.  ADMITTED.
9.  ADMITTED.
10. ADMITTED.
11. ADMITTED.
12.  ADMITTED.
13. ADMITTED.

I1I. JURISDICTION

14. ADMITTED.
15. ADMITTED.

IV. FACTUAL AND PROCEDURAL HISTORY

A.  Petitioner’s Initial RTKL Request and the DOC’s Resbonse.

16, ADMITTED in part; DENIED in part. It is ADMITTED that
Petitioner submitted a Right~to~Know~Law request to the Department on September
25, 2014. The remaining averments of this paragraph are deﬁied as stated insofar
as said averments characterize a written document, i.e., Petitioner’s Right-to-Know-
Law request. A written document speaks for itself; it has been incorporated in the
Petition as Exhibit C. The remaining averments are denied to the extent that they

conflict in any way with the subject of the document.




17. It is specifically denied that the request was narrowly tailored. The
averments 6f this paragraph are denied as stated insofar as said averments
characterize a written document, i.e., Petitioner’s Right-to—Kﬂow-LaW request. A
written document speaks for itself; it has been incorporated in the Petition as Exhibit
C. The averments are denied to the extent that they conflict in any way with the
subject of the document.

18. ADMITTED.

19.  ADMITTED in part; DENIED in part. It is ADMITTED that the
Department denied Petitionef’s Right—to—KnoW—LaW request on October 16, 2014,
The remaining averments of this paragraph are denied as stated to the éxtent they
refer to a written document, 7.e., Department’s Right-to-Know-Law response, which
speaks for itself and is incorporated in the Petition as Exhibit D. Said averments are
DENIED .to the extent that they conflict in any way with the subject of the document.

20. ADMITTED in part; DENIED in part. It is ADMITTED that the
Depaﬁment did not assert the records did not exist. The remaining averments of this
pa:ragraph are denied as stated to the extent they refer to a written docume,;at, ie.,
Department’s Right-to-Know-Law response, which speaks for itself and is
incorporated in the Petition as Exhibit D. Said averments are DENIED to the extent

that they conflict in any way with the subject of the document.



B. Petitioners Appealed to the Office of Open Records, Which Issued a
Final Determination Ordering the DOC to Produce All Responsive
Documents. :

21. ADMITTED.

22.  ADMITTED in part; DENIED in part. It is ADMITTED that the
Office of ‘Ope‘n- Records considered the DOC’s response, considered the DOC’s
alleged defense, and issued a Final Determination on December 1, 2014. It is
DENIED that on appeal the Department submitted defenses. The Department
articulated the single defense that the records were not public pursuant to the
exemption afforded to records that relate to an ongoing noncriminal investigation
vis-a-vis Petitioner’s request for aggregate data and not medical records.

23.  This Paragraph refers to and paraphrases a written document, which
speaks for itself and is incorporated in the Petition atlExhibit A. As such, this
paragraph is denied as stated. This paragraph is DENIED to the extent it conflicts
in any way with the subject document. By way of further response, the Department
has complied with the OOR’s Final Determination in providing the records in its
possession that are responsive to the request.

24.  This Paragraph refers to and paraphrases a written document, which
speaks for itself and is incorporated in tile Petition at Exhibit A. As such, this
paragraph is denied as stated. This paragraph is DENIED to the extent it conflicts

in any way with the subject - document.



By way of further response, the Department has complied with the Final
Determination in that the Department has provided all responsive records within its

possession.

C. The DOC Failed to Appeal the Office of Open Records Final
Determination, and Further Failed to Comply with the Clear
Terms of the Final Determination and/or Petitioner’s Open
Records Request.

25. ADMITTED.

26. ADMITTED in part; DENIED in part. It is ADMITTED fhat at the
time of the filing of thi's Peﬁtion, with one exception, the Department provided
documents constrained to the period to 2010-2013, not 2003-2013, per the Request.
It is DENIED that the records were nonresponsive records. Furthef following the
filing of this Petition, the Department of Health made available to the Department
their repbrt, which included information from 2003 to 2012. This record was made
available'to Petitioner. .

27. This Paragraph _refers to and paraphrases a written document, which
speaks for itself and is in the Petition at Exhibit E As such, this paragraph is denied
as stated. This paragraph is DENIED to the extent it conflicts in any way with the
subject document. By way of further response, it 1s ADMITTED that the
Department has information regarding .inmate deaths. It is DENIED that the
Department has “information relating to specific illnesses, contrapted and reported,

or diagnosed, on an individual patient basis at SCI-Fayette, and can readily convey



such information and documents to Pétitioner so as to comply with the DOC’s duties
under the OOR Final Determination, but has improperly refused to do so.”

28.  This Paragraph refers to and paraphrases a written document, which
speaks for itself and is in the Petition at Exhibit F. As such, this paragraph is denied
as stated. This paragraph is DENIED to the extent it conflicts in any way with the
subject document. By way of further response, it is ADMITTED that the
Department provided the referenced record.

29.  This Paragraph refers to and paraphrases a written document, which
speaks for itself and is in the Petition at Exhibit G. As such, this paragraph is denied
as stated. This paragraph is DENIED to the extent it conflicts in any way with the
subject document. By way of further response, it is ADMITTED that the
Department provided the referenced record.

30. This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph i;s
DENIED. Further, this Paragraph refers to and paraphrases a written document,
which speaks for itself and is in the Petition at Exhibit C. As such, it is denied as
stated. This paragraph is DENIED to the extent it conflicts in any way with the
subject document. By way of further answer, the Department specifically DENIES
that the records provided do not directly respond to Petitionet’s request because

several records deal with “information comparing the health at SCI Fayette with the




health at other state correctional facilities.” By way further response, it is
ADMITTED that SCI-Fayette should ndt produce patient-identifying information.

31. ADMITTED in part; DENIED in pz;rt. ADMITTED that at the time
Petitioner filed the Petition the two-page document attached to Petitioner’s Exhibit
E was the only document reflecting type of cancer diagnosis. It is specifically
DENIED that it is the only record. Since the Petition was filed the Department of
Health made available its report to the Department, and said report was in turn made
available to Petitioner. The Department of Health’s report lists the number of
inmates by type of cancer from 2003 to 2012.

32. ADMITTED in part; DENIED in part. ADMITTED that at the time
the Petition was filed Petitioner had not received documents reflecting diagnoses of
cancer, beyond the list of inmates that have died of a specific cancer, and respiratory
iliness by type. However, since the filing of the Petition, the Petitioners have been
provided with the number of inmates at SCI-Fayette that have been diagndsed with
cancer from 2003 to 2012 and the type of cancer. Thus the assertion is DENIED.
The Department takes issue with 1;he 'phrase “toxic dump” as a legal conclusion to
which no response is required. Should said averment be deemed factual, it is

specifically denied.




33. ADMITTED in part; DENIED in part. ADMITTED that beyond fhe
records provided regarding inmate deaths from cancer from 2063 to 2014 and the
DOH report dealing with 2003-2012, the Deparfment produced statistical data. It is
specifically DENIED that the Depaftment ignored the specific diagnosis. By way
of further response, the Depaﬁment does not maintain a database that tracks inmates
by specific respiratory ailment or cancer diagnosis. Further, it is specifically
DENIED that the Department ignored specific diagnosis by providing aggregate
statistical data; rather the Department providgd responsive records to a portion of the
reéuest, which was for “information comparing the health at SCI-Fayette with the
health at other state corfectional facilities . . ..” See EXhibit C.

34; This paragraph constitutes legal argument to which no response is
required. To the extent that this paragraph should be deemed factual, this paragraph
is specifically denied.

35. ADMITTED in part; DENIED in part. ADMITTED that the
Department continued to have eméil communications with Petitioner regarding the
records. It is specifically DENIED that the Department refused to comply. By way
of further response, the Department indicated the records of “type of reported

lcontracted illnesses and the number of inmates with those illnesses,” beyond what

was provided, did not exist.




36, DENIED. The‘ Department has not withheld relevant and responsive
documents from a readily obtainable and “extensive database.” The Departmenf_
provided information to the Petitioner from the database via email on J anuary 7,
2015. The “database” does not contain a specific diagnosis. See PFR, Exhibit H.

37. This Paragraph refers to and paraphrases a written document, which
épeaks for itself and is incorporated in the Petition at Exhibit I. As such this
paragraph is ﬁenied as stated. This paragraph is DENIED to thé extent it conflicts
in any way with the subject document. By way of further response, it is specifically-
DENIEb that the “Press Release” admitted to possessing the type of information
requested by Petitioner. Petitioner was provided the records that are discussed in the
“Press Release.” Morcover, on January 7, 2015, the Department provided a record
as it related to SCI Fayette, namely a list showing SCI-Fayette inmates actively
treating for cancer. See PFR, Exhibit H. |

38.  This Paragraph refers to and paraphrases a written document, which
speaks for itself and is incorporated in the Petition at Exhibit J. As such this
pafagraph is denied as stated. This paragraph is DENIED to the extent it conflicts
in any way with the subject document. By way of further response, it is ADMITTED
that Director Christopher Oppman submitted a Declaration that the Department had
created records as part of an investigation. It is ADMITTED that the Department

indica{ed it had reports of the number and type of illnesses and comparisons of other




Institutions. It is specifically DENIED that it was the intention of the Declaration to
indicate the Department had each and every record.

39.' : This Paragraph refers-to and paraphrases a written document, which
speaks for itself and is incorporated in the Petition at Exhibit J. As such this
paragraph is denied as stated. This paragraph is DENIED to the extent it conflicts
in any way with the subject document. By further response, it is ADMITTED that
the Department only argued the exemption based upon a noncriminal investigation
‘on appeal.

40. - This.Paragraph contains legal rconclusions to which no response is
required. To the extent that any further response is r'equired,.this Paragraph is
DENIED. Further, those averments of this Paragraph that refer to and paraphrase a
written document, Which speaks for itself and is incorporated in the Petition at
Exhibit H, are denied as stated. This paraéraph is DENIED to the extent it conflicts
in-any way with the subject document. By way of further response it is ADENIED the
Department indicated that a database of records exists or that aggregate data would
not be produced because it would require the Department “to search too many

records.”




41, This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph is
DENIED. By way of further response, the Department has not alleged
“burdensomeness” as a defense. The request was not for inmate medical records,
but for the number of inmates with types of cancer or respirétory ailments,

42.  ADMITTED in part; DENIED in part. ADMITTED that the
Department possesses some relevant records and that those records were provided.
It is specifically DENIED that the Department poésesses any other records
responsive to Petitioner’s request, i.e., types of reported contracted illnesses and the
number of inmates with those illnesses.

43, This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph is
DENIED. Further, averments of this Paragraph refer to and paraphrase a written
document, which speaks for itself and is incorporated in the Petition at Exhibit K.
As such, those averments are denied as stated. This paragraph is DENIED to the
extent it conflicts in any way with the subject document. By way of ﬁ;lrther answer,
the Départment has not attempted to “stonewall” or siience Petitioner or the public.
It is specifically DENIED that the Department has contradicted itsélf, because
Petitioner requested aggregate data, not medical records, and beyond the records

provided by the Department, the Department does not possess any other responsive



records as pertaining to types of reported contracted ilinesses (cancer or respiratory)
and the number of inmates with those illnesses.

44.  DENIED. The Department has provided all responsive records within
its possession and control as relates to the requested records, i.e., from 2003 t0 2013,
the reported types of cancer and respiratory ailments and health comparisons with
SCI Fayette and other Institutions.

D. The DOC Op‘,erated in Bad Faith, and Willfully an‘d Waﬂtoﬁly

Denied Petitioner’s Rights Pursuant to the RTKL and the Clear
Mandates of the OOR Final Determination. .

45. This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph is
DENIED. By way of further answer, since Petitioners filed this Petition, the cancer
illnesses at SCI-Fayette have been provided through the Department of Health’s
report. The Department provided data comparing the health at SCI Fayette with the
health at other State Correctional Institutions. Mofeover, the Department had several
discussions with the Requester and conversations with her Counsel to discuss the
matter. Additional information that was requested outside the scope of this request
was provided to the Requester at no charge aﬁd without hesitation. The Department

has been forthright and exceeded its obligation under the RTKL, and any implication

otherwise is specifically denied.




46. DENIED. The Department has not violated thé OOR’s Final
Determination, but has complied by providing all of the responsive records within
its possession, i.e., from 2003 to 2013, the types of reported types of cancer and
respiratory ailments and health comparisons with SCI Fayétte and other State
Correctional Institutions.

47, This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph is
DENIED.

48.  This paragraph is a legal conclusion to which no response is requiréd.
This paragraph restates a statutory provision, which speaks for itself and requires no
response. To the extent that the paragraph avers that that the Department acted
wilfully or wantonly vis-g-vis the subject Right-to-Know-Law request, said
averment is specifically denied.

- 49.  This paragraph is a legal conclusion to Which no response is required.
This paragraph restates a statutor}‘/ provision, which speaks for itself and requites no
response. To the extent that the paragraph avers that that the Department acted in
bad faith vis-a-vis the subject Right-to-Know-Law request, said averment is

spéciﬁcally denied.




50. ADMITTED in part; DENIED in part. It is ADMITTED that the
Department communicated via email with the Petitioner on January 6, 2015. It is
ADMITTED that thé Department did not cite to a statute or rule oflaw in the email
response. It is ADMITTED that the Department has inmate medical records. It is
specifically DENIED that the Department has a database or a way to compile the
requested information, beyond the records already provided, without creating a new
record or redacting a medical record.

51. This Paragraph contains legal conclusions to which no response is
required. To the extent that any further response is required, this Paragraph is
DENIED.

52. This paragraph constitutesl legal argument to which no response is
required. Should a response be required, this paragraph is specifically DENI.ED. By
way of further answer; the information utilized in Exhibit I was provided to
Petitioner. |

53. This paragraph constitutes legal argument to which no response is
required. Should aresponse be required, this paragraph is specifically DENIED. By
way of further answer, the information utilized in Exhibit I was provided to

Petitioner.




V. CONCLUSION

54. This
required. To the
DENIED.

55.  This
_required. To the
DENIED.

56. This
required. To the
DENIED.

57. This
required. To the
DENIED. |

58.  This
required. To the
DENIED.

59. This

Paragraph contains legal conclusions to which no response is

extent that any further response is required, this Paragraph is

Paragraph contains legal conclusions to which no response is

extent that any further response is required, this Paragraph is

Paragraph contains legal conclusions to which no response is

extent that any further response is required, this Paragraph is

Paragraph contains legal conclusions to which no response is

extent that any further response is required, this Paragraph is

Paragraph contains legal conclusions to which no response is

extent that any further response is required, this Paragraph is

Paragraph contains legal conclusions to which no response is

required. To the extent that any further response is required, this Paragraph is

DENIED.



WHEREFORE:

1.  DENIED. This paragraph constitutes a request for relief to which no
response is required. To the extent that this Court should construe the allegations as
factual or should otherwise require a responée, Respondents specifically DENY that
Petitioner is entitled to relief. |

2. DENIED. This paragraph constitutes a request for relief to which no
résponse is required. To the extent that this ‘Court should construe the allegations as
factual or should otherwise require a response, Respondents specifically DENY that
Petitioner is entitled to relief. -

3.  DENIED. This paragraph constitutes a request for relief to which no
response is required. To the extent that this Court should construe the allegétions as
factual or should otherwise require a response, Respondents specifically DENY that
Petitioner is entitled to relief.

4. DENIED. This paragraph constitutes a reqﬁest for relief to which no
respbnse is required. To the extent that this Court should construe the allegations as
factual or should otherwise require a response, Respondents specifically DENY that

Petitioner is entitled to relief.



NEW MATTER

Notice to Plead -—- You are hereby notified to file a written response to the

RESPONDENTS’ ANSWER TO PETITION FOR REVIEW WITH NEW
MATTER within thirty (30) days from service hereof or a judgment may be entered

against YOu.

- 60. | On September 25, 2014, the Deparcment’s Agency Open Records
Ofﬁcef (AORO), Andfew‘ Fﬂkosky, received a Rjght;to—Know-Law (RTKL)
request, via email, by the Petitioner, Christine Haines. See.Exhibz't A to New Matter,
RTKL Request.

61. The request stated:

Andrew, I am seeking documentation of illnesses contracted by
inmates and/or staff members at SCI-Fayette. [ am not seeking
identifying information, only the types of reported contracted
illnesses and the number of inmates or staff members with those
illnesses. I am particularly interested in various types of cancer
reported at SCI-Fayette since its opening, as well as respiratory
ailments reported. If there is also information comparing the
health at SCI-Fayette with the health at other state correctional
facilities, that would also be helpful. Thank you, Christine
Haines, Herald-Standard 724-425-7723.

62.  Around September 2014, the Abolitionist Law Center and the Human
Rights Coalition authored “No Escape. Exposure to Toxic Coal Waste at State
Correctional Institution Fayette” (hereinafter, “Report”). See Exhibit B fo New

Matter, “No Escape. Exposure to Toxic Coal Waste at State Correctional Institution




Fayette.”

63. The Department began an internal investigation, which was
coordinated by the Departmént’s Bureau of Héalth Care Services (BHCS) into the
allegations stated by the Report, which also resulted in the initiation of an
investigation by the Department of Health into the allegations.

64.‘ Following the receipt of Petitioner’s Request, the Department’s AORO
submitted an interim response extending the final response date to October 31, 2014,
See Exhibit C to New Matter, “Department’s Response.”

657 On October 16, 2014, the Department’s AORO submitted the final
response to Petitioner denying the request on the basis of the follbwing exemﬁtions:

- Non-criminal investigation (65 P.S. § 67.708(5)(17))

- Personal security (65 P.S. § 67.708(b)(1)(ii))

- Law enforcement (65 P.S. § 67.708(b)(17))

- Medical (65 P.S. § 67.708(b)(5))

- Personal identification (65 P.S. § 67.708(b)(6))

- Deliberative process (65 P.S. § 67.708(b)(10))

- Attorney client privilege (65 P.S. § 67.506)

- Working papers prepared by or for a public official (65 P.S. § 67.708(b)(12))

‘See Exhibit C to New Matter, “Department’s Response.”



66. On October 30, 20 14,- Petitioner filed the Appeal (hereinafter,
“Appeal”) with the Office of Open Records (OOR), wherein Petitioner makes clear
again that | the request was not for individual medical information, but rather
aggregated data. See Exhibit D to New Matter, Appeal to OOR, pg. 8.

67. On November 4, 2014, the Department filed a response to the Appeal,
citing the noncriminal investigation exemption and providing a declaration by.
Christopher Oppman, Director of BHCS. See Exhibit E to New Matter, Response by
Department to Appeal.

68. The declaration of Director Oppman indicated the records requested
were part of a noncriminal investigation that was started by the Department and at
the time included the Department of Health. 7d.

 69. Further, the declaration states that “[t]he Department has generated the
records that Ms. Haines requests . . . .” /d.

70. * The statement within the declaration was not intended to imply that the
Department had all statistics by type and quantity of each and all illness contracted
at SCI-Fayette and comparisons thereof with regard to other State Correctional
Institutions.

71.  OnDecember 1, 2014, the OOR issued a Final Determination granting
- the Appeal and requiring the Department to provide all responsive records to the

Petitioner within thirty (30) days. See Exhibit F to New Matter, Final Determination.



72.  OnDecember 31, 2014, Chase M. Defelice, Assistant Counsel with the
Department, sent, via email, the responsive records that were in the Department’s
possession to Petitioner. See Exhibit G to New Matter, December 31, 2014 email
with attachment.

73.  The following records regarding inmates were provided on December
31, 2014 to Petitioner:

- Number of patients with pulmonary conditions compared with all ofthe State

Correctional Institutions (1 page) '

- Natural death versus cancer death toll comparison per Institution from 2010

through 2013 (2 pages) '

-SCI-Fayette cancer deaths from 2003-2013, listing specific cancer diagnosis
(2 pages)

- Number of patients treated for pulmonary per 1000 from 2010 to 2014

comparing SCI-Fayette with all other state correctional institutions. (5 pages)

- Number of patients treated for gastrointestinal per 1000 from 2010 to 2014

comparing SCI-Fayette with all other state correctional institutions (5 pages)
See Exhibit G.

'74.  Therecords provided were generated as a result of the investigation that
was being conducted by the Department; these records wete later provided to the
Department of Health for their review.

75. At some time on December 31, 2014, Petitioner, Christine Haines,
called and spoke to Attorney Defelice regarding the records that were provided.
76.  Ms. Haines inquired where the other records were, and it was explained

that the records provided were the responsive records within the Department’s

possession.



77.  Further, Ms. Haines was advised that the Department would be issuing
a press release regarding fhe allegations of poor environmental conditions at SCI-
Fayette on that day.

. 78. It was discussed that Ms. Haines would be provided a copy. |

79. Ms. Haines requested an affidavit from the Department that no other
records existed.

80.  Attorney Defelice indicated that the aforementioned affidavit could be
provided, but before doing so an additional review would be made to see if any other
records existed that were responsive based on this telephone conversation.

81. During the discﬁssion, Ms. Haines expressed her concerns‘regarding
the possibility of pollutants in the area and indicated that she wanted the opportunity
to review records to determine if the concerns were legitimate.

82. During the conversation, Ms. Haines mentioned water tests that were
done in the community at large and inquired about SCI-Fayette’s water.

83. Attorney Defelice indicated that there was a water test that was
completed in August of 2014 and that those records could be provided to Ms. Haines.

84. Ms. Haines indicated that she would like those records and would like

to determine if the water was tested for the presence of certain chemicals,




85. On January 1, 2015, Petitioner Haines sent an email to Aftorney
Defelice indicating she never received the news release about environmental issues
at SCI Fayette. See Exhibit H to New Matter, email regarding Press Release.

86. OnJanuary 1, 2015, Attorney Defelice responded that he was out of the
ofﬁcé before the Press Release went out, but that it was available on the
Department’s public website. /d.

87. On January 2, 2015, Attorney Defelice sent an email to Petitioner
Haines with the .Press Release attached and indicated to her that he hoped other
responses would be forthcoming from the phone discussion. Id.

88.  On January 2, 2015 , Attorney Defelice provided, via email, the water
tests that were performed at SCI-Fayette in August of 2014, See Exhibit I to New
Matter, January 2, 2015 email communication and August 2014 water report.

89. On January 5, 2015, Petitioner Haines emailed Attorney Defelice
summarizing the timeline of her request and the records that had been provided.
Petitioner Haines highlighted the Department’s Press Release that stated there was
an “extensive database of all current cancer patients” and that a “more detailed
analysis of the 11 cancer deaths at SCI Fayette from 2010 té 2013, revealed that four
were transferreci to SCI Fayette after they had been diagnosed with cancer at other

institutions.” See Exhibit J to New Matter, email from January 5, 2015,




90. On January 6, 2015, Attorney Defelice informed Petitioner Haines that
he was waiting for an additional response regarding her email. He provided some
new documents, as well as some of the documents that were previously provided.
Id. |

91. The additional records provided were a memorandum from the
Department’s Medical Director, Paul Noel, MD, and a memorandum from Dr. E.T.
Ginchereau regarding his review of the inmates that were mentioned in the
“No Escape” article.

92. On January 6, 2015, Petitioner Haines sent Attorney Defelice another
email reiterating she was seeking “medical statistics since the prison ope.ned,
especially those related to diseases diagnosed among inmates after their arrival, with
particular interest in cancers and kidney problems.” Sge Exhibit K to New Matter.

93. In response thereto, Attorney Defelice stated that the Department did
not have records that “are that specific beyond going throﬁgh every [inmate] medical
record.” Id.

94. Attorney Defelice’s response relayed that the Department is not

required to create a new record. Id.




95. On January 7, 2015, Attorney Defelice provided the list of cancer
patients at SCI-Fayette (redacting inmate names and inmate numbers) that was
refereﬁced in the Press Release; the list did not indicate the specific type of cancer.
Attorney Defelice again reiterated that the requested statistics do not exist. See
Exhibit L to New Matter, email January 7, 2015,

96. Petitioner Haines inquired as to date of the report, supra, whereupon
Attorney Defelice indicated that he was told it was “current treating inmates.”
See Exhibit M to New Matter, January 7, 2015 email communication.

' 97. On January 7, 2015, Attoméy Defelice provided an Oncology
Summary, i.e., statistics as of November 2014 to Petitioner Haines. Id.

98. | On January 7, 2015, Attorney Defelice provided via email a declaration
from Director Qppman that stated beyond the records already provided, the
“Department does not have within its custody, possession, or control, reports of
illnesses contracted at SCI Fayette, by type and quantity and comparison of illness
rates at other state correctional institutions.” See Exhibit IN to New Matter, January
7, 2015 email and Director Oppman’s declaration.

99. Following this email communication and prior to the filing of the
Petition for Review, Attorney Charles Kelly called Attomey Defelice and left a

voicemail message on Attorney Defelice’s telephone.



100. Attorney Defelice called Attorney Kelly and had a discussion regarding
this matter and indicated that beyond the records that were already provided, the
Department did not have records responsive to the request.

| 101. Attorney Kelly suggested to Attorney Defélice how to “retrieve” the
information. One suggestion was through “insurance coding” and the other
suggéstion was through inmate utilization of Medicare or Medicaid.

102. Inmates do not receive medical care pursuant to private health
insurance and therefore there is no “insurance poding” for the provision of inmate
medical care. And, inmates are not eligible for Medicare aﬁd Medicaid.

103. After explaining the aforementioned impracticability of the
s‘uggestions , Attorney Defelice further explained to Attorney Kelly that, with regard
to the time périod requested, the inmate records are not in a database.

104. Each inmate has a paper medical record, of which there may be several
volumes depending upon the particular inmate.

.105. On or about February 9, 2015, the Petition for Review to seek
eﬁforcement of the OOR’s Final Determination was filed. See Docket generally.

106. Around early February of 2015 the Department of Health provided its

“Review of Cancer Burden at the PA State Correctional Institute-Fayette.” "



107. On February 17, 2015, via email, Attorney Defelice provided the
Department of Health’s report to Petitioners’ counsels, Attorney Kelly and Attorney
Michael J. Joyce. See Exhibit O to New Matter, iFebruéry 17, 2015 email with
attached DOH report.

108. The Debartment of Health’s report includes statistics | from the
Pennsylvania Cancer Registry, /d.

109. The Department doés not have access to the Pennsylvania Cancer
Registry.

[10. The Department of Health’s report contains, for the period of time of
2003 to 2012 for SCI-Fayette inmatés, the number of inmates that have been
diagnosed with cancer and the type thereof. Id.

111. The Department does not have statistics as to the type of respiratory
ailments contracted at SCI-Fayette since 2003 to the present, beyond those records
that were previously provided.

112, The statistics per State Correctional Institution for gastrointestinal and
pulmonary diseases were gathered by the Department’s contracted pharmacy
provider, Diamond.

113. The Department does not have statistics beyond what it has provided
regarding the various types of cancer with which iﬁmates have been diagnosed at

SCI Fayette since 2003.



114. The only way for the Department to glean this information would be by
reviewing each paper inmate medical file or files to create a new record with
aggregate data.

115. Inmate medical records have not been converted into an “online
database” or into any electronic repository.

116. Inmate recor.ds are maintained in paper format; many inmates have
several paper volumes médical records.

117. From 2003 to 2013, inrhates have reached their maximum date of
incarceration, have been paroled, have deceased, or have transferred from SCI-
Fayette.

118. The Department retains inmate records for ten years in accordance with
a records retention schedule such that it is possible that the medical records of an
inmate who completed his sentence at SCI-Fayette in 2003 or 2004 have already
been destroyed in accordance vlvith that records retention scheduled.

119. To determine what constitutes “a respiratory ailment,” medical staff
would need to review and interpret each inmate medical record to then create a
record that does not currently exist, i.e., to generate a statistical that heretofore has

not existed.




120. As the Department’s December 3 1‘, 2014 Press Release indicated, the
Department maintains a database on all mortalities.

121  Department Policy 13.01.01, Section 9, requires the Department to
review all inmate deaths.

htip://www.cor.pa.gov/Administration/General%20Information/Documents/DOC

%20Policies/13.01.01%20Management%20and%20Administration%200f%20Heal

th%20Care.pdf

122. Because the Department’s Policy requires a review of an inmate death,
there are records that indicate document whether cancer was a cause of death for the
period of time from 2003 to 2014.

123. Petitioners incorrectly allege that records from the Press Release are not
being released.

124, With the exception of inmate medical records, all Departmental records
referenced in the December 31, 2014 Press Release were provided to Petitioners,

125. Respondent raises the defense of impossibility of performance.

126. Respondent raises the defense of official immunity.

127. Respondent raises the defense of failure to state a claim as a matter of

law.




128. To the extent that Petitioners aver that the Declaration appended to
Exhibit N to New Matter is fraudulent in its representation as to the records within
the Department’s custody, possession, or control or not within the Department’s

custody, possession, or control, Petitioners have not plead any averments of fraud

with particularity.

Respectfully submitted,

Office of General Counsel

Maria G. Macus

Assistant Counsel

Attorney 1.D. No. 90947

PA Department of Corrections
1920 Technology Parkway
Mechanicsburg, PA 17050
Phone No.: (717) 728-7763
Fax No.: (717) 728-0307
Email: mmacus@pa.gov

Dated: June 17, 2015



"IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC., d/b/a/
THE HERALD STANDARD; AND
CHRISTINE HAINES,

Petitioners,

V. o o No. 66 M.D. 2015

PA DEPARTMENT OF CORRECTIONS,

Reépondent

VERIFICATION

I, Christopher Oppman, have reviewed the foregoing Respondent’s Answer
and New Matter. To the extent that the answers supplied in the foregoing document
are based upon factual information supplied by me, they are true and correct to the
best of my knowledge, information and belief. To the extent that the answers
contained therein are legal matters, however, I have relied upon counsel in executing
this verification.

I understand that this verification is made subject to the penalties of
18 Pa. C.S. § 4904 relating to unsworn falsification to authorities.

Further, I certify that New Matter Exhibits E, G, H, J, K, L, M, and N, attached
thereto, were produced from the Department’s file for Petitioner and were made at
or neat the time of the occurrence of the matters set forth by a person with knowledge
of those matters; kept in the course of the regularly conducted activities of the
Department; and, maintained by regularly conducted activities of the Department.

6/1é/rs A ﬁm——w

Daté 1stopher Opp Director
' Bureau of Health Care Services
PA Department of Corrections




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

UNIONTOWN NEWSPAPERS, INC., d/b/a/
THE HERALD STANDARD; AND
CHRISTINE HAINES,

Petitioners,

V. : No. 66 M.D. 2015

PA DEPARTMENT OF CORRECTIONS,

Respondent

VERIFICATION

I, Chase M. Defelice, have reviewed the foregoing Respondent’s Answer and
New Matter. To the extent that the answers supplied in the foregoing document are
based upon factual information supplied by me, they are true and correct to the best
of my knowledge, information and belief.

I understand that this verification is made subject to the penalties of
18 Pa. C.S. § 4904 relating to unsworn falsification to authorities.

Further, I certify that New Matter Exhibits C, E, G, H, I, J, K, L, M, and N,
attached thereto, were produced from the Department’s file for Petitioner and were
made at or near the time of the occurrence of the matters set forth by a person with
knowledge of those matters; kept in the course of the regularly conducted activities
of the Department; and, maintained by regularly conducted activities of the

Department.

L-0}-las AreZ

Date | Chase M. Defelice
Assistant Counsel
PA Department of Corrections




NEW MATTER EXHIBIT A




Eromt Haines, Christine [mailto:chaines @heraldstandard.com]
Sent: Thursday, September 25, 2014 4:08 PM

To1 Alkosky, Andrew

Subject: Right to know request

Andrew, | am seeking documentation of illnesses contracted by inmates and/or staff members at SCl-Fayette. | am not
seeking identifying informatlen, only the types of reported contracted illnesses and the number of Inmates or staff
members with these ilindsses, Iem pariicularly Interested in varous types of cancer reparted at SCl-Fayette since jis
opening, as well as respiratory allments reported. If there Is also Information comparing the health at SCi-Fayette with
the health =t other state correctional facilities, that would aiso be helpful. Thank you, Christine Haines, Herald-Standard
7244357728, o
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_ DUSTIN 5. MCDANIEL
Eareytive Direrter, Abolitioniss Law Cenrer

BRET GROTE
Legal Direcior, Abelittonist Law Center

BEN FIORILLO
Human Rights Coalition

DEVON COHEN
Fuman Rights Coalition

QUINN A. COZZENS
‘Legal Tntern, Abolitionist Law Center

Spedial thanks to
Center for Coalfield Jusuce,
Three Rivers Community Foundadon,
and ro the prisoness of SCI Fayette whose
carrespondence laid the foundation of this report,

2 Es

ABOLITIONLST
LAW CENTER

No Esﬁapé: &.p::stm to Toxic Cosl Waste at State Correctionat Institution Fayette
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f, OYERVIEW

I have four years left on my senterce and that could be a death sentence with the contamination heret .

A 1Z2-month investigation into the health impact
of exposure to toxic coal waste on the prisoner

Surrounded by “about 40 milfion tG,n-S of population at State Correctional Insgtution {SCT)

waste, two.coal slury ponds, and millions of Fayette has uncavered an alarming mte of serious :
T o healeh problems. Surrounded by “about 40 wilion B
cubic yards of coal combustion waste,” SC tons of waste, two cozl slurry ponds, and millions of

cubic yards of coal contbustion waste,” SCI Tayette
is inescapably siated in the midst of 3 massive toxic
of & massive foxic waste dump. ' waste dump,” Over the past year, more and maore |
prisoncrs bave reporied declining health, revealing,
a patiern of symptonatic clusters consistent with
exposure to toxic coal waste: respiratory, throat and sinus conditions; skin irritation
" and rashes; gastroinzestinal tract problems; pre-cancerous growths and cancer;
shyroid disorders; other symptoins such as eye firitation, blurred vision, headackes,
dizziness, hair loss, weight loss, fatigue, and loss of mental focus 2nd concentation.

Fayette is inescapably situated in the midst

The Human Righs Coalison (HRC), Center for Coalbeld Justice (CCj), and the
Abolitionist Law Center (ALC) Liunched this investigarion in Angust 2013. The
investigation is not only ongoing, but also Is expanding, as HRC and ALC continue
to doenment reports of adverse health symptoms and environmental poliution,
interview current and former prisoners at SCI Fayerte, and con\duct research.

No Eseape describes the preliminary findings from our investigation mto the
deciining health of prisaners at SCI Fayette while providing context about the
toxic cnvironment surrounding the prison.

~ Our investigation found:

» More than §1% of responding prisoners {61/75) reported respiratory, throat, and
sinus conditions, including shortuess of breath, chronic coughing, sinus infections,
Jung infections, chronic obstructive pulmonary disease, extreme swelling of the

" throat, as well as sores, cysts, and tumors in the nose, mouth, and throat,

+ 68% (51/75) of responding prisoners experienced gastfointestinal problems,
imcluding heare burn, stomach pains, diarrhea, uleers, uicerative colitds, bloody
stools, and vomizing,

« 52% (39/75) reported experiencing adverse skin conditions, including painful
rashes, hives, cysts, and abscesses,

s 12%, (9/75) of prisoners teported either being diagnosed with a thyroid disorder
at SCI Fayette, or baving existing thyroid problems cxacerbated after transfer to
the prison. ‘

No Escape: Exposure to Taxic Coal Waste at State Correclional Institutien Fayeite Y



are indicative of the ‘hamqs and rigks that

« Bav&n‘p'risoners died fom cancer at SCI Fayette between Janary of 2010 and
December of 2013, Another six prisoners have reported being diagnosed with
cancer at SCT Fayette, and a further cight report andiagnosed tumors and lumps:

Unlike reports of health problems from prsoners at other Pennsylvania Department
of Corrections (PADOC) prisons, most SCI Fayette prisosers discuss symptoms
and illncsses that did not emerge unsl they arrived ar SCI Fayerte. The patterns
of Mnesses deseribed in this report, coupled with the prison hemg geographically
erveloped by a toxic coal waste site, peint to a hidden healdh crisis impacting 2
coptive and valnersble popalation. Our investigation leads s o believe that the
declining health of prisoness at SC Fayette 18 indeed caused by the toxic environ-
“ment surrounding the prison; bowever, the inherent limitations of the survey do
nt establish this belief at an empivical level A substantial mobilization of resourees
for continued investigation will be required to confirm the relationship between
prisoncr health and pollution fom coal refuse and ash.

Our findings mise serious constitutional questions as well. The investigation has
uncoversd significant evidence that SCT Fayette may be unconstitudonal based on
¢ Jocation. Under the Bighth Amendment to the U.S, Constitutior’s prohikition
against cruel and unusual punishment, prisons are forbidden from imposing
conditions of confinement that deprive prisoncrs of basic human nceds, Sitating
a prison in the midst of 2 massive roaic coal waste dump may be impermissible
under the Constitution if it is shawn that prisoners face a substantal risk of serious
harm caused by exposure to pollutants from the dump,

In addition to evidence that conditions of confinement at SCI Fayette viclate the
Constitation due to the prison’s proximity to the texic coal dump, our investigation
found that prisoners’ rghts to medical care under the Eighth Amendment to the
Constitution are reportedly violated on a regular basis. Prison officials are required
to provide necessary aedical care £o these in their custody, and deliberate
indiffcrence to a prisoncr’s serious medical needs 1s unconstiturional.

The preliminary findings discussed below are intended
to shine a spotlight on a serfous and growmg injustice,

Health is a human right,.and if the patterns - ® well as to highlight one of the ways that mass

incarceration interacts with broader concerns about

that have emerged during our investigation environmental health and jusdee, Prisoners at SCI

Fayetre need environmental justice; access to clean air
and water, prompt diagnostic cart, required surgical

accormpany confinement at SCl Fayeite, then treatment, and all other necessary medical care. Health

isa human sight, and if the patterns that have emesged

it Is imperative that the prison is shut down. during our investigation are indicative of the harms

and risks that accompany confinerent at SCT Fayerre,
thon it is imperative that the prison is shut down.




{i. BACKGROURND ON THE LABELLE COAE REFUSE DISPOSAL AREA

In the 17 years that MCC has been operating
the dump, the company has routinely been in

viclation of state and federal law.

TaBelle is a small rural-Penmsylvania cormmunity in Luzerne Township, Fayette
County, which is definad by two major industries: a 306-acre coal ash dump and
a maximum security state prisan, The dump, op crated by Matt Canestrale
Contracting (MCC) since 1997, reccives coal ash waste from coal-fired power

plants throughout the region.”

Before MCC began dumping coal ash there in the Taze 90s, the site was one of the
fargest coal preparation plants in the world, where coal from nearby mines was
washed and graded* The “cleancd” coal was then shipped overland and by barge on
the Monongahela, while the remaining coal refiuse was dumped on and around the
site,’ By the mid-90s, an cstimated 40 million tons of coal refuse were dumped ac the
site, over hundreds of actes and “at depths approaching 150 & et in some places.™

Tn 1994, the former owner of the site fled for bankruptey and abandoned operations,
leaving ntimerous legacy waste Issues over the extent of the 1,357-acre property’
Tn 1996, MCC purchased the eadre property and subsequendy entered into an
agreement with the Pennsylvania Department of Environmentsl Protection (DEF)
to engage in coal refuse disposal for site rechmation.® The dumpsite was fater
restricted ta its current 506-acre footprint,” in part through the transfer 0£237
seres to the Commornrwealth of Pennsylvania for the constructon of SCI Fayere.®

As discussed above, “osl refuse” describes the waste produced when coal is

cleancd and graded before it is burned. “Coal ash” on the other hand, describes

the wastes produced by burning coal In power plants, MCC's reclamation plan i

to “cap” the coal efuse dump by spreading flue gas desulfurizadon (FDG) sludge, a
liguid form of coal ash, over the entiré area to creare 3 barcier preventing rainwater .
from leaching chemicals into soil, surface water, and groundwater." The FDG cap

is then covered with a mixture of dry coal ash and ropsoil. 2T his mixture of coal
ash and topsail 1 also used to stabilize 2 dam holding back a large pond of coal
shurry (STurry Pood 3)." This dam is categorized as a “high” hazard, meaning that
its failure s “likely to canse loss of human Lifer™

In the 17 years that MCC has been operating the
dump, the company has routinely been in violation

of state and federal law:'™® Most seriously from a public
health standpoing, is MCC's perpeal violation of the
Ajr Pollution Control Act, which ptahibits allowing
particulare matter to leave the boundaries of the
dumpsite.® Ash i regularly scen blowing off the' sie
or out of haul trucks and collecting on the honscs of Jocal residents as well as the
prison grounds at SCI Faye re 7 Loeal residents have fled numerous complaints to
the DEP in recent gears, but the DEP has done litde miore than issue notices of
violation, and in rire instances assessed fines against MCC.H

Mo Esvape; Exposure

to Toxic Cozl Waste 2 State C.on"e.rjtions;i institition »Fayéﬁé»
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L uzerne had 170 heart-disease deaths from

5000 through 2008 — 26 percent higher Dust found on the properties of LaBlle residents

than the national average. “Mine Dump levels of antimony, arsenic, chromium

A series of tesws perfornied by Cinzens Coal Council {CCCY, 2 national sdvocacy

group which filed 2 Tawestric against MCC in 2013 for its violations of cnviron- i

mental regulations, revealed the presence of high lovels of toxic motals associated
with coal ash in the surfsec and ground water near the sire.™ Samples were taken
at sireams, wells, and drainage pipes which cested at levels of dissolved iron over 60 :
times greater than the Pennsylvania standard, more than 5 times the Pennsylvania
standard for manganese, and 10 times rhe standard for sulfate.® The most recent '
tests pecformed by CCC also found Tevels exceeding state o federat standards for :
thalliam (0.4pg/LY, arsenie (15.1pg/L), cabalt (33pg/1), boron (2,550pe/L),

alpmimm (343pe/LY, total dissolved solids (4,510mp/L), and both excessively high

and low pH levels.?! Testing for Seream 3, which rnarks the southern and eastern

houndaries of SCI Fayette, found excessive levels of amsenic, borop, cobalt, iron,

manganesc, and sulface? ' '

In the neashy toven of LaBelle, the most likely form of
exposure to thest XS i inhadation of the partienlate
jnaster that blows off the site and the haul tracks®?

reporzedly included coal aslt particles, which had

and 12ad consistent with levels found in ash.™* Many
sesidents of LaBelle suffer from chronic headaches and fatigue, respiratory problems,
kidney failure, and several forms of cancer In 2010 the Pitsbuigh Post Gazette
reported that in one section of LaBdlle, “residents say there are ning cases of cancer
in the 18 bouses”™® The report wenton o say, “While there’s no scientific proof
that fly ash or other forms of pollution are causing fhese] health problems, Luzerne
Township has clevated mogality fevels for diseases that have been linked to poliution
exposwe... Luzerne had 170 Leart-disease deaths From 2000 through 2008 — 26
percent higher than the national average”™

These problerns are Jikely to get worse with move coal and coal ash planned for

the dump and the nearby river docks, On June 74, 2074, DEP reneveed MCC's air
enyissions permit, alfowing it fo ransport and dump 416,000 tons of coal ash per year
ot LaBelle® However, MCC has reportedly entered into a "‘long-term agreement”
with FirsrEnergy to receive “more than 3 million tons of coal ash and smokestack '
serubber waste each year, and dwnp it ac the Labelle site beginning in 2077 The
agreement allows FirstEnergy to dispose of ash that would have gone to the Little
Blue Run dump in Beaver County, which was recently ordered to close duc to the
health threat it poses 1o n=arby residents.® Meanwhile, the US Army Carps of
Engineers is gransing a permit to Alpka PA 1o huild a new coal terminal at the
Labelle Dock.* while DEP bas announced it intent to increase the permitted coal
throughput of the facifity from 3,500,000 tons per year to 10,000,000 tons per year™
Alpha PA s a subsidiary of Alpha Nawaral Resources, which was recendy assessed &
record fine of §227,500,000 for seven years of llegally discharging pollutants into

the waters of Pennsylvania, Kentucky, Tenmessee, Virginia, and West Virginia.™

" Abolitlontst Law CEtsr | Human Rights Coalifion - -+ -+
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Pyblic health experts recognize that coal ash containg nUMEToUSs Barmiil

‘EEL

constitucats, including mercury lead, arsenic, hexavalent chrominm, cadmium,
boron, and thallium, ™ The chemicals in roal ash can cawse or contribute to many
serions health conditions including: skin, eye, nose and throat frritation; asthina;
emphysema; hypertension; anemia; heart problems; nervous system damage; brain
damage; liver damage; ctornach and intestinal ulcers; and many forms of cancer
inchuding skin, stomach, lung, urinary Gact, and kidney cancers.™ In its 2010
report,“Coal ash: the toxic threat 1o our health md environnient,” Physicians for
Social Responsbility summarized the risks posed by coal ash:“Tn short, coal. ash
toxics have the potential to injure all of the major organ systens, damage physical
health and developmen, and even contribute o mortaliy” '

Despite this, the US. Eivirommental Protection Agency EPA) does not currently
classifyr coul ash as 2 hazardons waste, though reclassification has been under '
considenation since 20705 In Pennsylvania, coal ash is authorized for “beneficial
use™ in reclamadon projects, such as at MCC's dum p When avthorized for

“heneficial use” coal ash i intended to reduce leaching and balance the pH at

coal refuse sices and abandoned coal mines. However, in attempting to solve

these problems “beneficial use” creates DOW ONES by increasing the toxiciry of the
leachate at reclimation sites,” while also causing v pollution 2s wind blows ash
oiF the sites and the vehicles nsed ro transport the muaterial. M With this in mind,

it docs not appéar that coal ash has a legitimate “bencficial use™ that outweighs its
negative cpvitonmentel and health consequences. Rather, it seems the classificadon
of coal ash for “bencficial nse” is designed to avade the cost of safely regulating the
massive volune of coal ash created by coal-fred power plants, whicl: 15 the
counery's second Jargest waste seream.’

1. ILLIESS, NEGLECT, AND CANCER: FINDINGS OF PRELIMINARY
S ESTIGATION INTO PRISONER HEALTH AT SCI FAYETTE

Wo Esnape: Exposure to Toxic Coal Waste at Stats Correctionzl Institution Fayethe

T have 3 7-months in on a five to fen year seatence ond fear

that 1 will not live to see ny 13-year old son. ™

In August 2013, the Center for Coalfield Justice (CCJ), a Washingtan, PA-bused
envirommental justice group, the Human Rights Coalition (HRC), a statewide
prisoners’ rights group, and the Abolitionist Law Center (ALC) leunched an
investgation into the health problems az SCT Fayctre, The investigation team sent
SuTveys o prisoners jnguiring about Health problems and environmental condidons
at the facility. As of July 2014, the invesdgation team has sent [52 surveys, with 63

prisoners respondimyg ro the surveys, and another 12 prisoners writing us separately

to share their stories about condidons at SCI Fayette, The investigetion team also
visiced and interviewed 4 prisoness who were dealing with particnlady severe
SYTRPLOITS. '




(<]

Some prisoners have consented ro having their names used and ase identified
helow, Certain mames have been withheld and dates have been alered in order to
protece the identitics of the people providing the information. All factual inforpyation
pertining to prisoner moedical conditions, health care trearment, 2nd evidence of
poflution is shared exactly as reported.

When reviewing the findings described below it is important to recognize that
underteporting of health problems is common amongst the prisoner population.
Prisoners may be reluctant to admit health problems for fear of being perceived 35
weak or vulnemble. Others may be unwilling to report their health condition or
complain about medical care to an owside ormanizadon because they fear retaliation
from: prison seaff. Some prisoners art: too sck to correspond abour cheir condiden,
others remain unaveare that their symptoms niay be caused by exposure to e
coal waste, or that aur investigation is occurring.

The investigation has found alarming patrerns of illness, The conditions reported
most frequently by prisoners are described below. In over &1 percent of cases
(61/75), prisoners exbibited more than ene sympton from the four main categories
we used to organize the data: respiracory, throat, and sinus conditons; skin
jrritation, rashes, and hives; gastrointestinal problems; and cancers. Thus, the
information below does not fully capture the severity of many cases in which
prisoncrs have multiple overap ping syniptoms, For example, the list of symptoms
from Joshua Turner was typical of rrany reports we received fram prisoners:

P writing to nofify you of the severe problers Tre been having sinee T have been in SCIT
Fayetre for over 2 years, ' going fo give you a list of the problems I'nr having: 1) hair loss;
3} freenrring] rashes; 3} diarrhes; 4) pomiting; 5) weakmess and dizziness and sicfess
feckings i my stomach; §) when I blow thy niose bload comes oif; 7) shorness of breath; 8)
butrssing in my eyes; 9) throat problems; 10) beadaches: 11) burning when T pee™

FeISEH = =
Unlike prisoners wiiting zbout health problems from other PADOC prisons, most
prisoners from SCI Fayette discass syniptoms and illnesses that did oot emerge
uniil they arrived at the prison. The patterns of ilinesses deseribed below, coupled
veith the prison being geographically enveloped by “about 40 million rons of
waste, two coal slurry ponds, and millions of cubit yaxds of coal combustion
waste, ™ suggest that envisonmentally roxic living conditions are causing prisoners

to beconie sick.

Prisoner accounts of symptoms graphically illustrate this correlation:

1 have beent cvalinated by pedical swhen I came hese and evsrphing ruas fing and X uws
Ticaltlyy. Siree being here T get nosebleeds 2 to 3 thvires wreele. I constantdy got @ headache,
7 have Brown fhat sy vision has dropped a Jot and i is Bard fo see, Iwear glasses, and
ey are vt ot strong enongh io sec good.

" Abolionist Lo Gentar |~ Himen Fights Caatign = """
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ISlince fransfer to this facility on February

T s also checked for astlina swhen I gof here due to having it in the past. And T was fine. T
hatwent’t Tuad no problers witl breathitg i years. More than 8 years [sinee] T have had to use
ai inhaler Since being in this jail T an wheczing on a day fo day basic®

In April 2013, Marcus Santos Wrote:

[SJince wy avsfer fo fiis facility on Febraary 14, 2612 :
T've had 1o enduise sunmerous siredical problerss. fe: Raches ‘

14, 2012 I've had o endure numerous : fhreugh out sry body that huwt and keeps e up all night.

medical problems... | have required

‘emergency medical treatment eight times .

Exrreme stwelling of various payts fnduding my firoat
miaking it difficult to brenthe. My face would swell wnd
pictitres were faken showing thie condition of iy ayes and my
wision <till has nof retursed filly fo thein, I have required

dua 1o the swelling in my face and throat, esmergeniey miedical freatrent eight fimes dute 1o the suefling

of my face and throat.*¢

This reladonship between confinement at SCI Fayerte and dedining health was
farcher reinforced when Marcas Santos was transferred to another prison. Since
Mareus arrived at SCT Smuichficld his symproms subsided substantially or completcly.
He still suffers periodic swelling and outbreaks of rashes, though they are less
frequent and less severe. He no longer experiences pausca or shoress of breath. He
ofilt suffers from dizzy spells, but these axe also less fequent and less severe, His
muscles sall hurt, however, which is something else that began at SCI Fayere™

Another prisoner shared this'story: |

Second week of coming inio SCI Fayetre, I came doten with flu-like symptams, A few
stenths later T riaybe would eat dinner 3 tintes d qoeel, I ot out breakfast and nch
altogether becaitse I had no appetite, and was (oo fatiened to walk to-the chew hall. Tao
fonger had the strengrli te workoid, .. Just constant headaches and loss of appetite ard
physical notimaston, When I tock showers, T oted that my eyes wonld be burning and sy
wision world be blurred for abour 13 twimiles; afeerwards, and it would feel like sand was in
myt eyes. Fhese symptonss have beett goitg o7 dlinost sfiee the fime I ane dnto Fayerie, but
yar that I'ne at. fanother prison] oy eating cvery meal, working out cuery day, aind
experiencing vo headadies., .

The emergence of these symproms upon arriving at a prison engulfed by toxic waste
and the abruptness with wwhich they subside upon being mansfered strongly suggests
a causal relatonship, The patterns of illness uncavered during our investigation, are
also consistent with expasure (o toxins found in coal ash and refuse.

Reespiratory, throat and sinus canditions ace the most commonly reported health
problems. Over §1v4 (61 /75) of prisoners reported one or more of the following
SYMpLONIS FUANY NOSC, NOSC bleeds, sinus infection, cough, sore thraat, swolen
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chroat, shortness of breath, fung infections, In most cases these symptams have
hecone chronic condidans that cannot be cxplained as periodic colds.

One prisoner who has been earcerated at SCI Fayette since 2004 weparts 2 long
listory of respirtory and sinus problems that originated upon his arzival at the
prison, His symptoms began with “throar and chest congestion” and “itchy red
eyes” Then,"T started to have other symptoms, like when my lyniph nodes in my
seck swelted ta the size of walnuts for no good reason... the development of 2
chronic snus infection..- followed by the eyst that grew under one of nTy teeth that
Jed to it having to be puiled...  any currentdy fighting 1 lung infection for which I
am on breathing treatments”™

Lance Rucker reported “scrious throat frritation™ and chronic wheezing shortly
after arriving at SCI Fayere”! while another pnsoncr wrote of suffering rom a
sovere cough for cight months that cased- i 1o “cough so hard” that he developed
“Blood Ilisters” in the back of his throar®! Michacl Prean deseribed throar
{rritation that was so severe he Jost his voice:

Iit December of 2012, T lost niy voice omipleiely, My thiroat was {51 constant paitt, yet all
inedical did was to try mhatever drag they fell would ciere what 1mas wrong with me. T was
given. mestly dmgs used Lo treaf a sore throut, By February or March, Lias giver a drig
called “Claritin,” s they beliered I was stffering due 1o “acid reflux.” I was everntreally
s to UPMC in Pitishurgh, where iL ws fouad T had a large growth an my o elords,
T undenvent sngery ou April 27, 201 3, where the grorrl was remeved: T e regainied
sere vocal abilities byt P not the sane as hefore, Also, I am stifl having sins trorbles as
there seemss fo be a reairring growth fn niy right sipus, ™ :

Anthony Wilkingham reported 2 similar oceurrence:

After six To nine mouths here, I begar o develop more frequent shortuess of breatlh aud heary
smieies discharge. Bt becane o chronit that T had yo lave

f was told by the medical department that 1t breathing treatments daily — morufg arrd everréiig. The congh

was just'a “scratchy throat — gargle with

warm water,” A year later { found out it was

becasme so vialent that I developed a dhronic hoarseness and
suatchy throat, To this day I can barly talk, Tvas iold by the
sredical departsnent it was fnst a “scradchy (hroat — gurgle
with narm saft wafer” ’

tar more than a scratchy throatl... Upon

seeing a throat surgean &t UPMC... he put-a
camera down my throat...and showed me the

polyps on my vocal chords.

A year laer, I found ouf thdt if s far iore thau a sewtehy
throae! JiTvas aronnd his e that I discovered o growth, in
rye attoutl, wnder nry 1ongHe. The dental surgeon removed it
arid sent it ouf jor biopsy and it came back negative; hotvevey
the growtl catne back it o weaks, fice as big, Tis e
affer  second biopsy, it casne back positive — T had eancer.

Upont seeirig & thraat sugeon at UPKIC (Dr. Jonas Jolinson) he explained o e the type

 and loration of the cancer; morcover, he gestioned tire about favy long ity poice was so
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" 52% (39/75) of prisoners wport

foarse? T iold hint abont a year-plis, He puif o caimera down my fhroat (stll shalking his
head i dishelicf) and showed we the polyps ait sty voeal cherds, Tt tash’t just @ scrichy
throatt*

Marcis Santog experienced swelling in his throat, as well as on his face, arms and
fegs, which became so severe dhat it vestricted his breathing, cansing hin to fear for
s life. A doctor ourdde the prison who examined Marcus recommended his transfer
ro another prison because bis condition was life-threatening, Marcus reported:

1 suffered st everyday of the 13 riniths T was o that prisort. T alnest died due to fhroat
stielling seveml times, Giver i for throat swelliug and told that if I start choking there is
mothing that he e do for e, At that point i beware ¢lear 1o e that T am being lefl for dead.
With 110 ofher cortrse fo Zake or sefief iz sight T called my brother and teld hin that 1 don't
helieve I'nr gofng ta mitker i ihrough the rest of my time and to please take care of iy son ™

some type af skin condition, Many note that their
<kin is chronically dey and tritated, and 2 number Ieport severe rashes and hiees,
Eour woeks after being transferred 1o SCI Fayetre, Roy Davis wrate, "My face
began itching and burning about three days after being here and pow it’s
completely inflamed and hurts to the rouch?™® Soon after his arrival, Marcus
Santos developed 2 rash on bis left side with large welts that wes so irritated it

disrupted his sleep for months.®

In ancther case, a prisoner developed a rash that covared three-quarters of his body
with larze bumps 4 halfinch in diameter. In 48 hours, “The bumps grew into one
big mound on my arm. Almost my entire bhody was covered a week later. The
humps were the color of miy skin. They leaked fluid. They are painfol. They felt like
needle pricks, some foit like needle seabs” Prison medical siaff hter diagnosed his .
condition as psoriasis,” When asked to describe any additional health problens,
another prisoner reported *Abscesses (hoils). .. keeps comin and going first under
py L armgit, then R, and then in Ty ear canal, and in my large intestine”™ A few
prisoners also reported rvised bumps or rashes that would bleed.™

Well over half (51/75; 68%%) of prisoners reparred problems with thelr sromachs
and digestive tracts, including: heare bum, stomach and abdominal pain, vomitmg,
Jiarrhea, bloody stools, duedenal ulcers, nlcerative colits, and intestinal polyps. For
many prisonets, these symproms have hecome chronfe, lastng multiple yoars, and
supgesting systemic problemms, rather than common infections.

Five prisoncrs report persistent bloody stools. One prisoner wiote chat he bad
“Ilood in foces and vrine, as well as constant voniting. These symptoms were
accompanicd by “headaches, scvere skin dryness, blurry vision, kidney and Jiver
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pain," and kidney stones. Nooe of these symptoms were present before the
prisoncr arrived at SCI Fayette,” Anothet prisoner wrote, “Since Tve heen here
1've been tnable to have 2 regular bowet movenent.™

Three prisoncrs have been diagnosed with ulcertive colits, @ rare discase in which
wlcers fornt in the colon causing severe diarrhea and bloody stool. Some research
suggests that environmental factors can contribute to the development of ulcenave
colitis and other inflammatory discases in the gaserointestina) trace.® One of the
prisoners with the disease cxplains: ’

T 10as havinig frequent bowe! mavesients that consisted of nothing but diarthen and blood. .. As
e weit by, try condition got wwarse fo where T conld riof even driitk water without hawing a
Blocedy betwel movement. .. T was taken to Aflegheny Geneml Hospifals einergency roai... antd

s diaguosed as bleeding funtertially and severely defiydrated. [ s ¢iven a colonoscopy and
63

s digenosed with sleerative colitis.”

Between January 2010 and December 2013, seventeen prisoners died while at SCT
Fayette," Eleven of these deaths (64.7%) were duc to caneer, four (23.5%) were
caused by heast attacks o strokes, and rwo were caused by liver failure (11.7%).%
Of the 75 prisoners we received responses from, six reported being diagnosed with
cancer while at SCT Fayerte (8%). Eight of the prisoners we compunicated with
reported undiagnosed tumors and polyps {10.6%0).

OF the towl diagnosed cases of cancer, bath dead and Yiving, the type and frequency
of particular cancers were as Follows: lung cancer (3); brain cancer (2); colon cancer

(2); tongue cancer (2); lver cancer (2); tonsil cancer {1); stomach cancer (1); bladder

cancer (1); prostate cancer (1); hmwphoma (1) and Teukemia (1), Prisoners reporting

undiagnosed mmors and polyps mentioned the ollowing affected areas: tesdcles (3);
vocal chords {2): intestines {1 lungs (1); and unsperified (1}.

Some of these undiagnosed grawths, Rumars, and

Many prisoners report that prison medical polyps have been surgically removed or, recomirendéd

staff delay diagnostic treatment, and are
" reluctant to conduct more expensive festing

that may reveal the presence of cancer.

for surgery by outside medical experts, while others
have yet to be seriously examined. Many PrisOners
report thar prison medical staff dely diagnostic
rreatment, and are reluctant to conduct more expensive
testing, that may reveal the presence of cancer. Such
teparts reveal what amounts to a patterm af medical
neglect, where prison medica! personne] consistently ateribute prisoner complaints
o minor aflments, which are then treated with antibiotics, antacids, allergy medication,
aptibacterial lotions, aspicin, and ibuprofer, As a esalt, many of the cancer diagnoses
zeported to us were done only after the disease had progressed to the point thar the
prisoner needed emergency hospiral care, For insance, an individual diagnosed with
braity cancer Wrote!

i0
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Pve beety asking medical for some Type of CT scan for years becattse 1 sias having hedaches
cverpday. They keep tellling we it swos vy s but T biews iz s more thai that. They seut
reig ont for o CT soan and whest T reiven, the medical staff here fold me nothing was on my
CT scan and they did ot see anything. T he day afier that I pussed out and s rush fo
Alleghesry Huspital, They toolt another CU scap and fonnd the cantees, it wes af Staoe jour
and went to my skl - '

Two prisaners shared a Smilar story regarding the late Rafacl Rivera, a prisoner
who had been complaining of stomach pains for months only to be rreated with
hearthirn medication. By the time he was “earried to medical where X-rays weie
finally taken [doctors found] a stomach cancer that was far along”™? Official PADOC
records obrained via a Right-to-Know request confirm that Rafel Rivera died of
comach cancer at SCI Fayette on June 15,201 2%

[n another report, Pant Kimble writes;

1 have had surgery dome ar UPMC hospital and WWestmoreland hospital one for a hernia and
another ai the ather hospital for pafyps fit ity itestines, where they had to go Hhirough ny
colon 1o have one et oue plus there is anothor one sHll there that 1will Jiave to e att out. I
s bleeding it sy sioal heve i this prisout, I s trinr pittts Tow it blood, 1when was faally
akess ont to the Nospital.©

Anthony Willingharn similarly reported having SUIEETY tO TEMOVE & CANCETOnS
growth from under his tongae, but being left with polyps that still need 10 be
removed:

Dr. Johuson asstired e dhiat all wonld be well again. He wortld remove the cancer 1n one
surgery and the polyps during the second. Be sdvised that the second surgery never happened,
“The Departaent of Corrections and o the medical coutractar (Wexford Mediral) refised w
pay for the second surery, stating that itsvas an elegive proceduire, nof a fife sustafuing

procedure. B

David Ladlee repors that SCI Fayeree prison officials have repeatedly denieda CT
scan to manitor two undiagnosed masses found i his lungs, despite having been
recommended by ouiside medical experts:

I am appealing Ms. Berrier's findings of the initial revieie responise. She states that, “Your
reports were reviewed for fhie past several years and there has beea na ciavige. " This is g0l

- factually cee, When Liws af SCI Rockview i late 2009, a mass ws sund in 1 of my

firgs, In 2011, Twas senf 0 Whstinoreland Hospital from liere for trattnent of pneitroniia.,
While there, « CT scan was performed which shotwed riot el the 1 iass bue a 2ud mass
woas found, The wearing dodor al Thstnroreland Hospital flad ardered a series of follew wp
CT seans fa track the growts of Mese masses in my fitngs,

There hias heen changes i the past severul years and for Ms. Berrier o state that ifiere has
ot beerr chastges &5 mind blowing,
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At sick-tafl it early sunpner of this year T s told that a
Ms. Berrier in the initial review had also CT scan was ordered. This past Sepresither T lsad written n
' request ingairing about the CL sean i swhiclh o M. Hancock
sesponded that, “The C1" scan in August was edicelled.”
Ads, Berrier i the initial reviens respotise fad also staled thar
the CT scan, "Is not medically necessary at ihis fime.”
masses in my lungs by just focking, Thisis When is medically trecessary, when Tant dead 2 You cat see
the masses i nty hings by just locking, This is why CT
scans are sieeessary, I realize this cosis money brt I am under

stated that the CT scan, “is not medically

necessary at this fime.” ...Yolu can see the

why CT scans are necessary. | realize this

' " N . i
costs money but | am under your cars, yonr care, custody and control. :
custody and control. There are almost certainly maore cases of cancer at

‘ SCJ Fayette than our preliminary investigation has
uncovered. Along with the cases of }mdiagﬁc_xsz:d growths, many prisoncys report
hlov{ri'ng'of othess who have eancer. The investigation weeafved unconfirmed roports
oF three guards ax SCI Fayette who bave been diagnosed with kidney cancer in recent
years, and another with throar cancer. it s possible that some prisoners who have
hecame il with cancer while at SCI Fagecte were subsequently transferred to other
prisons, complicating the process of counting people nsade ill ac SCI Fayerte, Prisoners
report that the severely ill are often mansferred ro SCI Lawrel Highlands, a prison-
Liospital, once they become so sick that death appears imminent,

Sorme prisoncrs eport expericncing repeated instances of kidney stones for the
first cime while at SCI Fayette: :

“A4 yedr ago 1 had swigery fo have [kidney] siones wemored, aud once agaiy in June 2013 {fue
surgrries), Nowr lere it is 1o rrtore the) thiee sioniths later aird Tuxis seut o Unionteron. Adedital
Center fora CT scan and the pictures skoret T lrove peore kidney stoves dha ever before, "#

Another prisoner writes: “[In my four years at Fayerte, I had several bouts with
passing siones. [ never had any trouble prior ta poing to Fayette, but I've had
erouble several times each year”™ Two other prisoness reported having their
galibladders removed, in. one case duc to gangrene.™

Several prisonets report extreme weight loss, In one instance, a prisoner reported
fosing 54lbs in a month and 2 hal£™ Another prisoner reported losing 401bs over
a period of diree montbs.” '

Thyroid conditions weere reported by 12% of prisoncrs (/75). The range of
symptots reported hy these prisoncrs inclirded Trritation and swelling in the throat,
bloody noscs, headaches, fadgue, dizziness, stomach pain, dizrrhea, blurry vision, hair
loss, ear pain and infections, problems with mentory and concentration, numbness,
vsele spasms, an inability to conmol arms and legs, and severe weight loss.
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{ can't even control my body anymore. . My lfe diarhea, inghing sesations i1t nay face, arms, and legs, diffienlry
has been completely changed in the last year. ..

| went from a athietic and healthy persontoa  wuplerely clianged it the Last year.... Tivent from a athiletic

frail sickly man who can barely welk... There are dazens of atlier imtates ol have fist recently come it

Nicholas Morrissey; a prisoner dizgnosed with Graves Prisease, which s an
autoimmune disasder that causes hyperthyroidisn, writes:

T an an inimae af SCI Fayette. 've beest here since Aarch 2008. Abon! a year aga mry hiealtl

went desimbill. One day T wwoke up and it wwas difficntt for nse fo wilk and see. This ooniimied

for «t conple of days and my sympiems gol forse. I staried gerding dizzy and T couldn't keey nry

balanee and T staried gettfung @ nagnbing feeling in the leff side of my bady. .. I started petting
mose symprows fuchuding loss of finction i my arms and legs,
blurry vision, confusion, memory lass, haiy loss, laziness,

alleing, extreine weight loss and noit sty misele spasing I
" can't evert conteol my body anyinore, .. My lfe has been

and healthy person to a frail siclly mir who can barly walk. ..

o Wit the sawe tywid condition Thave. . 7

Another prisoner reports being toid that there is po treatment for hyperthyreidism:

From Match 2012 il Juwe 2012 the medical staff here at SCI Fayete gave nie a
boodtast at least 10 to 15 fines. I April 2012 as 2 result of the bleaduwrk T was told that
I hawe fiyperthyroidism, The dorior also told mic thai fhere fsn't any treatent for
hypesthyroidisin... that they con only treat hypathyroidisnr. Finally, I found a wicdical
dictisuary that stafes that there is fuo (ypes of wedication for hyperthyrotdisa.”

Prison medical cae in Pennsyhvania is notorious. Healtheare services in Penasylvania
prisons are sab-contracted ro for-profit campanies, which have an incentive to
keep healtheare costs as low as paossible. A recent repost on privatized healtheare

in PADOC prisons by the CLEAR. coaliion and SETU Healtheare explains,
“[Clompanics cut costs by crearing obstacles to carg, hiring too fow staff,
employing inexpericoced staff, and skimping on medication.™

‘These problems are berne out I OUr SUTVCY, Prisoners are reguired wo pay 85 for
cvery sick call, 2 significant expenge for a prisonier making prison wages or receiving
minirmal support, if any, from 2 family member. One prisoner wha has had chronic -
headaches and respirtory problems reported never making a sick callin his two
and  half years at SCI-Fayeste because, “they charge too much for sick call and

don’t do pothing for spmptoms.™

Those who do fetempt to get care are often dismissed: 1 went to medical for an
emergency sick call one morning because nty vision was so bluny that [ could
barely sec and was harassed and deterred fiom seeking creatment by the RN,
reports one prisoner. The cases of cancer mentioned above In which prisoners
were denied evalnation until the cancer was life~threatening are farther evidence
of the dangerous level of neglect exhibited by medical staff.
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One of the prisoners with ulcerative colitis was preseribed 2 regimen of sterolds by

2 doctor outside of the prison, which was repeatcdiy administered Incorrectly by
the prisen: “The medical department filed to adhere to their instroctions and
abruptly stopped the medication. This cansed a flare up of my nleerative colitis
and T had severe abdominal pains and rectal bleeding again."™

Many prisoners report that medieal staff display
- hostility toward those secking care. Cne prisoner

"Shockingly, nursing staff, and almost with werote: “Shockingly, nursing staff, and almost with

every inmate who is admitied info the

every inmate who is admitted into the infirmary,
accuse those inmates of “faking it/ I've sgen guys

infimmary, accuse those Inmates of faking it ? literally vormitng, and rursing stal will say,"oh hels

just faking i) My jawhas dropped open from shock
so mary times,”™ Another prisoner wrote:

T had serite sort of seiznre ane day dnd [ went to miedical, whe the se eamne in. I cart soe
ha the murse was highly upser with ny presence and stunned my fle o and began to
pusich tlie deske, He then began 10 tell e “Man up" and fo tell e Flad AIDS frarsy getling
fiecked i1 my ass and making furt of mie. ¥ don’t frave AIDS, he just wantted o ke fun of
me fastead of treating me %

Darin Hammezn wrote to us shout the lace GregYarbonet, who died of brain cancer
in 201 1%

T his Last fosr wecks of [ife cortain mursing staff deliberately induced delipdration by simply
refiusiing to assist frine fe driniing waien No hydraion by 1way of frapenonsly efther. 1349
healtly Imans ir rakes a short time heivg defrydrated for organs ta be begi shatiig dewn,

Regurding Grog, T wowdd hawe to sneak itito Tris ward area, T wonld bave 10 dip my finger into
szt fo moisten hit fips as they were “olired " shat, ther would have to drip a faw dieps of .
ontier onto his tonrgue fust sa fie could nse @ st o get a fer sips ofwater. Of all things I'was
yelled at munerons ties for doitiy this.' [his pisses me off cach tinte I think of this. 1o desry a
et @ drinle of water speaks volies as 1o the fdeology of this partioilar nutsivg staff =

Pl Kimble related an exchange with medical staff that underlines the apparent
Jack of empathy and professional echics at the prison: “Doctor told me, during last
physical, when asked if the Tack of treasment meant that ¥ would be teft to dic,

“Vou said it, not me.”™

The only recourse for prisoners in soch situarions is to engage in a prorreted
grievance process that is designeé to reject prisoner complaints and limit PADOC
Tiability for unlaviful conducs. All of the prisoners in the survey who reported Bling
grievances about sedical care or environmental conditions at the prison had their
ETICTNCes dismissed. This is consistent with official PADOC statistics demonstrating

that in recent years more than 98% of prisoncr grievances are denied on one basis
or another.®
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Pitrsburgh.”® At the time, however, Pennsylwaniz’s prison population was growing
rapidly under increasingly barsh sen tencing for nonviolent offenders, and SCI
Pirtshurgh <was re-opéned shortly after the new prison began operation.’! State
Representative Bill DeVWeese, later convicted on corrupson charges, pushed hard
1 hring the new prison. ro Fayetie Counry, hailing it as an important form of

cconomic development for the pootest connly b the state.**

Tn easly 2000, MCC sold 237 acres ofits 1,357-acre property to the
Commonwealdh of Pennsylvania, for the purpose of building SCI Fayerre,”
According to the constraction Manager for the project, the decision to place the
prison on top of a mined-out parce} of land with a Jegacy of coal waste dumping,
and an operationat coal ash dump nearby was “lased on cost. schedaling and
availability”™™ The degree to which coal waste from the carlier Labelle Processing
Plant was durnped on this Jand 5 anclear, What is clear it that the prison was built

o top of a former coal mine, and it is directly adjacent to MCC' coal ash dump.®

Indeed, the western slope suppotting Slurry Pond 3 looms over the prison, which
is significandy lower in elevation, presenting a potential disaster should the donyp
lose structural integriny

The prison was built between 2001 and 2003, and at 110 percent of its capacity,
currently holds 2,021 prisoners® The roral cost to build was around $119,000,00077
Prisoners report that parts of the prison arc slowly sinking into the ground, likely
dure to subsidence cansed by carlier ninimg at the site.” As part of the design, it was
decided to use boiflers that burn coal waste to provide steam and hot water to the
prison.” The construction and managenient of the steam system was contracted out
to Fayette Thermal, with the boilers being placed about a guarter miie from the
prison. The resulting coal 2sh fon: the Fayerte Thermal plant s one of several

sonrees that are permiceed for dispasal on MCC's remaining acrcaze. ™

" The relared sccam and water systens for the prison have broken down several

ditmes, according ro prisoners, with periods without running warer lagdng up to

a week 19 Tip 2010, the pipes for the entire steam and hot water systems were dug
up and replaced, under a $7,025,000 contract.”™ In a testimenial posted o the
contractor’s website, the Facility Maintenance Manager for SCT Payette expressed
eratitude for“scveral emergenty repairs;” which were needed “ro keep the poor
systemn we have operating over the last 24 years” ™ According to the contractor’s
Technical Proposal, these emergency TepaiLs were on 4 continuous basis from 2004
to 201095 The new pipes were hung off the sides of the prisen buildings, perhaps
t avoid cottosion of the pipes caused by coal waste in the swrounding soil.™
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A mjority of prisoners in the survey reported visihle

biack clouds of debris blowing off the dump signs of pollution in and around the prison, Almost all

of their reports are the same: black douds of debris

site; black dust collecting in the prison yard, hlowing off the dump site; black dust collecting in the

on window siits, end on freshly fallen Snow;
and black and gray dust building up around

the vents inside prison cells.

prison yard, on window sills, and on freshly fallen
snow+ and black and gray dust building up around the
vents fuside prison cells, These reports match deseriptions
provided by LaBelle residenss of pollution blowing off
the site and blanketing the rown with biack dust. For
instance, prisoner Barry Alton reports:

From our yard we can see the dimp toacks gofrng p the read to dump the Fly Ash— Loads
ot covered — causing dust clowds even prios o dumping. Over the yoars we'd beé dutside and

dust clouds would bloss back fowards the prison — coiple tines covered entine yards, Tlis mas
ot fust from duniping buf front moving piles of ash arond ares to Tevel it oisr,

Joseph Frinkenberry writes:

It sesned dliways that visible clouds of dust in the outdoar ir existed ont a daily basis and
1ables in the yards alusays had @ blauket of dist as fmirates would carry tisse w wipe the
tabies daily to play cords...'®

Anether prisoner wtites:

T et 1o the eye doctor on Thesday. .. The entire windslield of ihe van 1was covered it Coal
sk The officers had fo stop the van arsd wipe (he windshield off with paper towels bezanse
the Coal Ash wonld not come off with. the wrimndchield flaid and windshield wiper blades.™

“There is black dust all over the walls on EH.G.and E Block, There is always 2
chentical odor in the air It is real bad by the staff parking lot next to the yard,”
writes one prisoner.' ™ Another adds that there s “black dastin our cellsYou clean
it and about an hour later the dust i back. The Rlack dust colfects on cloth that
fmates cover their veats wichf.]™"" Another prisoner reporss that the “ventilation

system it always caked with thick dust)

Prisoners are nearly uranimous in reporting signs of water pollution. They report
that the water often smells and tastes of sulfur, Others repore that the water is
frequently discolored. Michzel McCole writes “T put a rag over showerhead and

white rag turms £o brown., il

Marcus Santos cxplaing thar the water gave fyim heartburn every time he drank it
As a consequence, he refrained from drinking warer as much as possible. When
Marcus arrived 2t SCI Smithficld he took a tiny sip of water, He wasted 510
minutes For the onsct of heartborn, and when it did not occur, he tried some more
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water. When the heartburn failed to materiafize, Marcus said be drank and drank
and drank. Marens had been depriving himself of water at SCI Fayetre due to the
hearthurn, and he had Jost 2 considerable amount of weight as well. Marcus said,
“Uhen 1 fist got here [to SCI Smithfield] T was thivsty™ 0

Several prisoners write about instances when the water was shut off for days at a
tire, with the most recently reported instance occurring in February 201417 One
PrISONEr reports:

"Ihe plunibing or wuer sysfen here ¢ the worse. The drains back up becase of the way they
were installed. The pipes trap air and back wp... Unal yesterday we didi't Tave io liof
wter. Tt was off for almost @ weck, and the wsually elondy 1nater was Brown. Tt was so bad
dhat it literally made my e-shirt brown wiile I washed it ant, e

Christian Mardnson reports:

Not only do I have experience switlr broten, stinleing water, but also fimes where the prisoners
had t'go o fockdown withont workiug waicr Bouled water lrad to be shipped it aud the
toilets flustied manswally. Thew they relocated 1he water pipes to an elevared level agaiust the
walls of the blocks. .. '

Another prisoner writes, “2006 to 2012 (onderground] pipes kept breaking until
above pipes were hung on side of blocks asd building." """ These reports are
verified by looking at publicly awailable contracts for repairs and replacement of

" the plambing ar SCI Fayeree. !

At titis time, our investigatan has not been able to confirm that the water at SCI
Fayette it a source of coal waste o coal ash contamination i the prison. The
prison receives water from a Jocal warer authority, which bas frequently been cited
For water quality violations in recent years, likely refated to wastes Fom natural gas
drilfing in the area.™ However, it appears that the water intake for the area is up-
river from SCI Fayerte snd the nearby coal ash dump, and is unlikely to be directly
affccted by poliution at these sites,™

It is possible that subsidence, poox construction, and high levels of coul waste in the
srea contrihuted to corrosion and breaking of the plumbing system ac SCI Fayette,
and 1y bave opened the pipes up to leachate from rain and snowmelt drining
througl: the surrounding coal waste and soil. 2 This could explain why the
plambing systern at the prison was in need of constant repair and was ultimately
pulled our of the ground and clevated onto the walls of the buildings. Several
prisoners also report & connection between rain and snownelt, and times when
the water is particulasdy discolored and bad smeHing.,

No Escaps: Exposure
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LEGAL FRAMEWORK

CRUFL AND UNUSUAL PURISHMENT UNDER THE U.S. CONSTITUTION

While “the Constitution does not mandate’ comfortable pris
may be “restrictive and even harsh ™ conditions that are inhumane are impermissible
under the Eighth Amendments prohibition against cruel and unusual punishment.
When the governmient depTives an individual of his or her liberty via incarceration it
possesses 4 corresponding dury 10 provide for that porsan’s bhasic human needs,
including food, dothing, shielter, medical caze, and safery ¢ Howevey, a prisonct
daiming wnconstmdonal condiness of confinement must prove both an objective
and 2 subjective elerent, beftre a court will efforce or protect these rights. ) -

i

ons " and condidons

128

The ebjcctive cloment requives chat an injury be “sufficiently scrious.” ' resulting
in the deprivation of a single, sdentifiable human need such as health, safety, food,
warmth or exercise, ' A condition that docs not mect the ohjective requirement
by itself raay be considered in combimation with other conditiens if these produce
2 “mutually reinforcing effect” that causes deprivation of a single, identifiable
tuman need. M Being exposed to a substantial risk of harn may stie 2 chaim
wnder the Constitation 23 well, as 2 prisoner docs pot “necd to await a ragic
svent™ in order to be granted relicf from 2 court, as “the Bighth Amendment

=51

protects against frrure harm!

The subjective element, derived from the principle that “only the unnecessay anil
wanton infiction of pain implicates the Eighth Amendment;* requires that 2
plaintiff demonstrare that 2 defendant possessed a “sufficiently culpable stare of
mind M I cases involving prison conditions the culpable state of mind is one

of delibemte indifference to prisoncr health or safety, ™ as ovcurs when 2 prison
official knows that prisoners face “a substantial risk of serious harm and disregards
that risk by failing to take reason sble measures to abate it

Under this standard, an injury © 3 prisoner’s healls caused by exposure o
environmentally toxic living condicions such as those preseat at SCI Fayette meets
the objective requirament of an Eighth Amendment clainy, provided that the harm
s “sufficiendy sericus.” Chronic skin disorders, problemns with liver and kidney
functioning, asthma attacks and Tespiratory alments, and cancer are all sufficiently
seripus, If the cosl refuse and ash pallution surrounding SCI Fayeste can be proven
to 1 reasonable seicntific cerminty ro be the cuse of an individual’s ill heald, the
objective requirement of an Tighth Amendment clin for exposure 1o CHVIon ~
wentally toxic living conditions will be met.

1f 2 body of evidence can be developed showing chat army prisoner at SCI Fayette is
being exposed to 2 substantial risk of serious harm based on the possibility that he
weill develop a“sufficiently serious” health problem, the staté will be constitutonally
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prohibited fom confining prisoners at SCI Fayette. A class action suit on this scale
requires subscancial scicnnific expertise, including stdies by epidemiologists and
ermiromment:] toxicologists, Based on the evidence gathered to date, and the known
Larmfirl health offects of coal ash and other coal refuse, there Is sound basis for -
sccking financial and scientific resources that vell epable prisoners and their advocates to
develop evidence of the potental and actual harms imposed on them.

The subjecsve clement of an Eighth Amen dment claim requises proof that officials
had knowledge of the risks to prisoners’ health at SCI Fayetre, and yet failed to take
reasomable measures to eliminzte those dsks, PADOC officials’ awareness that SCI
Fayerte v built on and araund 2 toxic dumyp would demonstrate actual knowledge
of a risk of adverse health consequences from imprisoning peopie at the site,
Aggregated medical records may also show pawenis of kealth problems consistent
with exposure to environmentally toxic living conditions, establishing that PADOC
officials knew or should have known that prisoners were being harmed by these.
voxins. Additionally, prisoner grievances and reports such as this one will also ereate 2
vecord of actual knowledge of the harms imposed upon prisoners at SCI Fayetre.

At this sage it is uncertain whar, if ary, measures have been taken by PADOC
officials to mitigate the existing barms at SCI Fayette, but it does not appear that
any measures have been raken to identify or address the problem. If the harms are
of such 2 magnitude that prisoners carmot be held ar SCI Fayette without imposing
1 suthsrantal risk of serious harm, any measure short of closing the prison will be
anreasomable, Thus, ifprison offieils fail to take any acrions to remedy the harms
imposed on 4 prisondr o & group of prisoners, or fail ro take those actions that are
necessary 10 end them, such as clasing the prison, the subjective clement ofan
Eighth Ameadment claim will be met.

The US. Supreme Coust has held that the Eighth Amendment is based on “broad
and ideslistic concepts of digniry, civilized standards, himanity, and deceney”*®
thar consequently forbids pupishoients that “involve the unnecessary and wanton
infliction of pain™¥ These premises “establish the government’s obligation to
provide medical care-for those whom it is punishing by incarceration,” since 2
prisoner “must cely op prison authorities to teat his medical needs, ™ and failure

T

w0 do so "may acwally produce physical tortre o lingering death!

Tn order to prevail on a claim of anconstiutional medical or mental health care,
plaintifis yaust prove that prison officials acted with '[d]cliberate indifference to
erious medical needs of prisoness,” causing “unnecessary and wanton infliction of
pain," ¥ The Court recogrized that medical and non-medical staff may be liable
inder this canse of action, and thar deliberare indifference may resule fom denial or
delay of a prisoner’s medical care, or intentional intecference with prescribed
reatment. ™ Deliberate indifference requires 2 higher standard of subjective intent
than negligenee, 25 “an inadvertent fatlure © provide adequate medical eare cannot

stape: Exposure to Toxic Coal Waste al State Correctional Institution Fayefte o Tag”
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be said (o constimute an unnecessary and wanson infliction of pata.j"™ The Third
Circuit Court of Appeals s ehaborated on this standard by observing that deliberate
- indifference is found when 2 doctor mtendonally inflicts pain on a prisoner, when
reasonable requests for medical treatment are dented causing “undue suffering or the
threat of tngible residual injury” and “where knov Adedge of the need for medical
care 3 accompanied by the intentional refusal 1o provide that care

Those prisoners sulfering health problems as a conseguence of their exposure to
enviranmentally toxic Hving conditons are enritled to inedical care, [ prison officiais
act with deliberate indifference to a prisoner’s serious medica) need at SCIT Fayette by
denying or delaying necessary treanment, or by intentionally inflicting harm, those
officials are Habie under the Eighth Amendment. ific can be proven that medical saff
and prison officials are aware that 2 prisoncr’s iiness is caused or cxacerbated by his
CXPOSUTE L0 environmeneally toxic conditions at SCI Fayerte, failure to transfer the
prisoner to another prison for medical rexsons would constirdee either denial of
pecessary treatment or intentional infliction of pain, or both.

CONCLUSIONS AND NEXT STEPS

As previously mentioned, the inherent imitarions of the survey make it impossible
ro empirically show that prisoners at SCI-Fayette are getting sick at an unusually
high rate or that these jilnesses are cansed by pollution from the dump, Howeser,
we beliove that the patrerns dias emerged in our survey are alarming and sggest 2
causal relationship berween coal waste and prisoncr health problems. The prevalence
of respiratory problesis is particulary teling because they are the most common
syrptoms associated with exposure © aithorne rexdns There is alio a consistent patcern
of prisopers developing symproms that they never before experienced shortty after
entering SCI-Fayette, another telitale sign of expasure environmentat toxins.

At ¢his stage, it 3 clear that the investigation into how

Prisoners retain constiutional and human prisoner’s health is being harmed by exposure to toxic

coal refuse nnast contipue and expand, Prisoners retmn

rights to clean air and clean water. consttutional and humaa rights to clean air and dlean

warer. We will conclude with a concise list of how
sadividuals and organizations representing diffeent coustitueincies can come
together t addyess the urgent lealth crisis at SC1 Fayetre and the town of LaBele.

Briconers, thetr famity members and supporters: Prisoners at

8CI Fayette should confinue T0 provide detailed information regarding Liealth
Symptoms Xp erienced at SCI Fayette, efforts to obtain medical earment, and
evidence of pollution at the prison. For those no longer at SCI Fayette, please
provide information of ongoing health problems that arose while at SCI Fayetre, as
weell a5 how your health may have jmproved since leaving the prison. Fanuly
members and supporters of prisoners can help by contacting the Human Rights
Coslition to become dmvolved in advocacy and organizing offorts in support of the
health and human rights of prisoners ar SCI Fayeite and throughout the PADOC.
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Mo Escape: Exposure to Toxic G

E aBelle residents, prison staff, and ‘surrourtding communities:
This report focuses primarily on the health conditions and treatment of prisoners
at SCT Favette, but the residents of LaBelle and prison staff are akso exposed to
pollutants from this site, and are reporting high rates of respiratory problems and
cancer. Those wha live and work in the area around the dump have a right toa
dean cnvirnment, and have a common cause with those who are Jocked up at SCI
TFayetre. We know fom our investigation that residents of LaBelle axe fightipg for
the dimg to be closed and for compensation for harms done o them, We would
ke o work in solidarity with residenzs and form strategits for protecting the
health, safery, and human rights of ali people Jiving and working near ghis dump,

Envirenmental Organizations: Several environmental organizations have
been supporting residents of LaBelle and advocatng for tighter regulations or even
dosuce of the site. We calt on these and other groups to include priscners'in their
snderstanding of who is impacted by this dump and fo see the smacegic importance-
of linking the grievances of cveryone impacted by the gite. More broadly we calf on
environmenta) gOups 1o sec PrisoNcs gverywherc a8 Favironmenal Justice (B])
Comunomitics. EJ communitics a1¢ low-income cormmunitics and communities of
color which are mote likely e be targeted by poiluting industries because of
nstiturional forms of oppression and alack of political and economic power,

The situation in LaBellc and SCI Fayerte also highlights the need for more foreefint
federal regutadon of coal ash, which has been a major focus of environimental NGOs
for years. The inbumanc situation of people held captive in close proxinnicy to this

domp provides a unigue opportunity 1o prove 2 direct relationship between exponue .

10 coal ach and adverse health impacts. The yeaults of the kind of cpidemiological
studies we bope to undertake could bolseer the derands of these national groups for
coal ash to be smictly regulated by the EPA.

Medical Institutions and Organizations: Medical professionals are
aeeded to advocate for and crry out epiderniological studies of the prisoner
papulation at SCI Fayerte and the town of LaBclle. Professional oTganizations
shontld issue statements of support and assist i mebilizing professionat and
financial resources for investigative, advocacy, and legal efforts.

Legal Community: Lawyers, law chnics, b students, pamlegals, and jailhouse
lavwyers should join with the ALC to assist in investigation and potential leyal
action in support of prisoncrs a SCI Fayette. Addidonally, those prisoners in
urgent need of medical care, especially diagnostic treanment and surgery to assess
pre-cancerous and cancerons growehs, need fogal suppore. A dawyess’ monitoring
commitree should be eseablished in order o organize a network of attorneys 1o
do pro bono work on in drvidual cases that require immediate attentian.

Erincipled and Strategic Cooperation All of the above constituencics
st work together in an lotegrated way that prieritizes the health and the rights
of prisoners, who are fhe most inrpacted and the most vulnemble.

onl Waste at State Corectional Institution Fayette T
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