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14.
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17.

The Pennsylvania Public Utility Commission’s (“PUC”) email dated April 2; 2019,
giving notice of the appeal in front of the OOR to Energy Transfer, a potential direct
interest participant. _ ,

Email chain dated April 4, 2019 through April 5, 2019, wherein the PUC requests
an extension to file an appeal response and the Requester objects to the extension
requested.

OOR’s email dated April 5, 2019, granting the PUC a three-day extension to file a
response in the appeal.

Energy Transfer’s Request to Part101pate and Position Statement submitted on April
11, 2019.

Requester’s email dated April 12, 2019, objecting to Energy Transfer’s Request to
Participate with an attached Protective Order.

PUC’s submission dated April 15, 2019.

Requestef’s submission dated April 15, 2019, in response to PUC’s appeal
submission. :

Email chain dated April 17, 2019 through April 18, 2019 wherein the Requester
grants OOR’s extension' request and the OOR confirms a revised Final

Determination issue date.

Requester’s submission dated April 21, 2019, and OOR’S email forwardlng the
submission to all parties.

Email chain dated April 22, 2019 through April 23, 2019, wherein the PUC requests
clarification on the submlssmn deadlines in the appeal and the OOR provides a
response

Energy Transfer’s submission dated April 23, 2019.

PUC’s submission dated April 24, 2019,

OOR’s email dated May 6, 2019, seeking an additional two-week extension to issue
the Final Determination.
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26.

27.

28.

29.

Email chain dated May 22, 2019, wherein the OOR seeks an additional two-week
extension and the Requester grants it.

OOR'’s e-mail dated May 22, 2019, requesting additional information from PUC.

PUC’s submission dated May 28, 2019 in response to OOR request for clarification.

. Requester’s submission dated May 31, 2019.

OOR’s correspondence dated May 31, 2019, seeking further clarification from PUC
and establishing a submission deadline.

PUC’s email dated June 3, 2019, regarding delivery of documents for in camera
review.

OOR’s email dated June 5, 2019, confirming receipt of the documents and advising
the PUC that the Requester needed to be provided copies of the documents or the
OOR would return the documents without considering them as part of the record.

PUC’s email dated June 6, 2019, noting the documents were being provided only
to the OOR.

Requester’s email dated June 6, 2019, regarding PUC’s unwillingness to provide
the documents to all parties.

OOR’s email dated June 7, 2019, requesting an additional two-week extension to
issue the Final Determination,

Email chain dated June 7, 2019, confirming the Requester’s agreement to an
extension to issue the Final Determination and noting the OOR would be
responding separately to the Requester’s RTKL Request.

The Final Determination dated June 26, 2019, issued by the OOR.
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The OOR has discretion to hold a hearing on appeals filed but chose not to do 50 in this
matter, Therefore, there is no transcript to transmit. Certification of the record in this case
is attached to this letter. Please feel free to contact us for any reason in connection with
this matter. '

-

Sincerely, -

Charles Rees Brown
Chief Counsel

~ Attachments

cc:  Eric Friedman (Requester)
John E. Herzog, Esq. (PUC)
Steven K. Bainbridge, Esq: (PUC)
Kevin J. McKeon, Esq. (Energy Transfer Partners)
" Thomas J Sniscak, Esq. (Energy Transfer Partners)
Whitney E. Snyder, Esq. (Energy Transfer Partners)
Melissa A Chapaska, Esq. (Energy Transfer Partners)



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY :
COMMISSION, :
Petitioner, :

V. .t 980CD 2019

ERIC FRIEDMAN,
Respondent.

ENERGY TRANSFER,
Petitioner,

Y. : 982 CD 2019

ERIC FRIEDMAN,
Respondent.

L

CERTIFICATION OF RECORD

I hereby certify the contents of the record transmitted with this Certification of Record
pursuant to Pa.R.AP. 1952 in Eric Friedman v. Pennsylvania Public Ultility Commission
and Energy Transfer Partners, OOR Dkt. AP 2019-0502, which is the subject of this
appeal.

The record transmitted with this certification is generated entirely from the Office of Open
Records database. It is our practice to scan in each and every document submitted in an
appeal. Thus, no originals are being transmitted to this Court.

I certify that this Notice of Non-Participation complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and documents.
differently than non -confidential information and documents.



Also, my signature on this Certification of Record and on all other correspondence directed
to the Commonwealth Court in connection with this matter may be electronic and not
origindl. I hereby certify that this is my true and correct signature and that I have approved

the use thereof for these purposes.
S

Erik Arneson, Executive Director
Office of Open Records
333 Market Street, 16™ Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903
_ Fax: (717) 425-5343
Dated: September 5, 2019 E-mail: OpenRecords@pa.gov -




IN THE COMMONWﬁALTH COURT OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY

COMMISSION, :
Petitioner, :
v. : 980CD 2019
ERIC FRIEDMAN, - -
Respondent. :
ENERGY TRANSFER;
Petitioner,
v. | :  982CD 2019
ERIC FRIEDMAN,
Respondent.
CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the Certified Record
upon the following persons via email only:

-

John E. Herzog, Esquire Kevin J. McKeon, Esquire
Steven K. Bainbridge, Esquire Thomas J. Sniscak, Esquire
Pennsylvania Public Utility Commission Whitney E. Snyder, Esquire
PO Box 3265 Melissa A. Chapaska, Esquire
Harrisburg, PA 17105 Hawke McKeon & Sniscak, LLP
jherzog(@pa.gov 100 N. Tenth Street
sbainbridg@pa.gov Harrisburg, PA 17101

’ kimckeon@hmslegal.com
Eric Friedman wesnyder@hmslegal.com
2 Fallbrook Lane machapaska@hmslegal.com
Glen Mills, PA 19342 tisniscak@hmslegal.com

Eric.law.friedman@gmail.com

’?f—?mcgéwf

Faith Henry, Administrative Officer

Office of Open Records -

333 Market Street, 16" Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9903 Fax: (717) 425-5343
Dated September 5, 2019 Email: fahenry@pa.gov



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,
Petitioner,

v. ) : : 980 CD 2019

ERIC FRIEDMAN,
Respondent.

ENERGY TRANSFER,
Petitioner,

A : 982CD 2019

ERIC FRIEDMAN,
Respondent.

CERTIFIED RECORD

Charles Rees Brown
Chief Counsel
Commonwealth of Pennsylvania
Office of Open Records
333 Market Street, 16™ Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

’ Fax: (717) 425-5343
E-mail: CharleBrow@pa.gov

September 5, 2019



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY

COMMISSION,
Petitioner,
- :
v. : 980 CD 2019
ERIC FRIEDMAN,
Respondent.
ENERGY TRANSFER,
Petitioner,
v. : - 982 CD 2019
ERIC FRIEDMAN, :
Respondent.

_TABLE OF CONTENTS RECORD

Eric Friedman v. Pennsylvania Public Utility Commission and Energy T ransfér Partners,

OOR Dkt. AP 2019-0502

Office of Open Records Docket No. AP 2019-0502:

1.

AN

The appeal filed by Eric Friedman (“Requester”) to the Office of Open Records
(“OOR™), received April 1, 2019.

Official Notice of Appeal dated April 2, 2019, sent to both parties by the OOR,
advising them of the docket number and identifying the appeals officer for the
matter, :

OOR’s Order Notice of Filing Deficiency dated April 2, 2019,

Requester’s email dated April 2, 2019, with attachment curing the appeal
deficiency.

The Pennsylvania Public Utility Commission’s (“PUC”) email dated April 2, 2019,
giving notice of the appeal in front of the OOR to Energy Transfer, a potential direct
interest participant.

Email chain dated April 4, 2019 through April 5, 2019, wherein the PUC requests
an extension to file an appeal response and the Requester objects to the extension
requested. '



10.

11.

12.

13.

14,

15.

16.

17.

OOR’s email dated Abril 5, 2019, granting the PUC a three-day extension to file a
response in the appeal.

Energy Transfer’s Request to Participate and Position Statement submitted on April
11, 2019. '

Requester’s email dated April 12, 2019, objecting to Energy Transfer’s Request to
Participate with an attached Protective Order.

PUC’s submission dated April 15, 2019.

Requester’s submission dated April 15, 2019, in response to PUC’s appeal

submission.

Email chain dated April 17, 2019 through April 18, 2019 wherein the Requester
grants OOR’s extension request and the OOR confirms a revised Final
Determination issue date.

Requester’s submission dated April 21, 2019, and OOR’s email forwarding the
submission to all parties.

Email chain dated April 22, 2019 through April 23, 2019, wherein the PUC requests
clarification on the submission deadlines in the appeal and the OOR provides a
response.

Energﬂf Transfer’s submission dated April 23, 2019.

PUC’s submission dated April 24, 2019.

OOR’s email dated May 6, 2019, seeking an additional two-week extension to issue

" the Final Determination.

18.

19.

20.

21

22,

23.

Email chain dated May 22, 2019, wherein the OOR secks an additional two-week
extension and the Requester grants it.

OOR’s e-mail dated May 22, 2019, requesting additional information from PUC.

PUC’s submission dated May 28, 2019 in response to OOR request for clarification.

. Requester’s submission dated May 31, 2019.

OOR'’s correspondence dated May 31, 2019, seeking further clarification from PUC
and establishing a submission deadline.

PUC’s email dated June 3, 2019, regarding delivery of documents for in camera
review. ‘



24. OOR’s email dated June 5, 2019, confirming receipt of the documents and advising
the PUC that the Requester needed to be provided copies of the documents or the
OOR would return the documents without considering them as part of the record.

25. PUC’s email dated June 6, 2019, noting the documents were being provided only
to the OOR.

26. Requester’s email dated June 6, 2019, regarding PUC’s unwillingness to pr0v1de
the documents to all parties.

27. OOR’s email dated June 7, 2019, requesting an addltlonal two-week extension to
issue the Final Determination.

28. Email chain dated June 7, 2019, confirming the Requester’s agreement to an
extension to issue the Final Determination and noting the OOR would be
responding separately to the Requester’s RTKL Request.

29. The Final Determination daté:d June 26, 2019, issued by the OOR.
























work involved is burdensome...For some reason, people outside the Commonwealth want to find
out what’s going on in Pennsylvania. And the cost of the Right-to-Know Law now, the
legislature is looking at that...It’s well to the half-million-dollar mark to gather and review
documents each year. And then, you have appeals to your decisions and that takes more time and
expense of the agency...More requesters are appealing to the Office of Open Records in an
attempt to chip away at the exemptions provided in the Right-to-Know Law. They’re constantly
trying to look for little loopholes where protected information will be disclosed.”)

Setting aside the apparent disdain of PUC Right-to-Know Officer for the RTKL, the PUC cites
three theories about why the requested record(s) might be exempt. Tellingly, the PUC makes no
attempt to show the requested record is actually exempt under any of these theories.

1. PUC claims the requested record is “Confidential Security Information” under the Public
' Utility Confidential Security Information Disclosure Protection Act, and its release might

“compromise security against sabotage or criminal or terrorist acts and the non-disclosure
of which is necessary for the protection of life, safety, public property or public utility
facilities.” First of all, it’s clear that the requested record does not meet the definition of.
“Confidential Security Information.” Beyond that, it’s clear that the existence of a blast
radius associated with PUC jurisdictional infrastructure might endanger the public
safety—but it’s not at all clear why the PUC’s estimate of the size of that blast radius
would do so in any way. In fact, there is no secret to keep. There are a number of publicly
available studies that model blast and thermal impact radii under various scenarios.
Release of the PUC’s estimate would not reveal any new information, just another
estimate.

2. The PUC claims that the disclosure of the requested record is exempt under the RTKL
because it “would be reasonably likely to jeopardize or threaten public safety” or would
“create[] a reasonable likelihood of endangering the safety or the physical security ofa ...
public utility, resource, infrastructure, [or] facility,” including “infrastructure records that
expose or create a vulnerability through disclosure.” 65 P.S. § 67.708(b)(2) and (3).” But,
as noted above, the PUC has not shown how disclosing its estimate of the size of the blast
radius would endanger public safety, especially given that there are a number of credible
estimates already publicly available. In fact, having additional information on the size of
the blast radius would likely increase public safety, as it could further the public’s
understanding of who exactly needs to be prepared to take action in self-preservation.

3. The PUC claimed “Finally, the documents are exempt from disclosure pursuant to the

* noncriminal investigation provision of the RTKL (65 P.S. § 67.708(b)(17)).” This
appears to be an attempt to mischaracterize my request in order to try to find another
reason to deny it. My request does not seek any investigative records whatsoever.

As noted above, the RTKL begins with the presumption that records of an agency are open. The
agency bears. the burden of showing otherwise, and PUC has failed to do so. PUC’s dismissive
denial of my request therefore appears contrary to both the spirit and the letter of the RTKL, and
may demonstrate bad faith or inappropriate secrecy (or both) by the agency. '

I respectfully request a review by the Office of Open Records (OOR) of PUC’s unreasonébly
vague and excessively broad denial of my request. I respectfully that PUC be required to identify

/



each responsive record in each possession, followed by in camera review of each withheld
record by the OOR. To the extent the OOR hearing officer believes a hearing would help to
adjudicate my appeal I respectfully request one. I do not request mediation of my appeal, but am
willing to consider mediation if requested by PUC.

Finally, my appeal is timely because I have submitted it to the OOR within fifteen (15) business
days of the date of the PUC’s denial of my request for records.

S incerely,
/s/

Eric Friedman















including (but not limited to) information that was produced for PUC by an
external source or that was developed internally.

Records responsive to this request are requested in electronic format, if they
exist in that format (e.g. PDF).”

Pursuant to Section 902(a)(4) of the Act, you are hereby advised that a legal Teview is
necessary to determine whether the record is a record subject to accéss under this act. In addition,
pursuant to Section 902(a)(7) of the Act, you are hereby advised that due to the nature and extent of
the request, a response within the five (5) day statutorily required period is precluded.

A response is expected to be provided to you on or before Wednesday, March 13, 2019.
Sincerely,

Rosemary Chiavetta, Secretary
Right to Know Officer
Pa Public Utility Commission

cc: Steven Bainbridge, Assistant Counsel
PUC RTK Official File 2019-0007
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via postal mail and received afier 5:00 p.m. will be treated as having been received the next -
business day. The agency may assert exemptions on appeal even if it did not assert them when the
request was denied (Levy v. Senate of Pa., 65 A.3d 361 (Pa, 2013)).

Include the above docket number on all submissions related to this appeal. Also, any
information you provide to the OOR must be provided to all parties involved in this appeal.
Information shared with the OOR that is not also shared with all parties will not be considered.

Agency Must Notify Third Parties: If records affect a legal or security interest of an

employee of the agency; contain confidential, proprietary or trademarked records of a person or
business entity; or are held by a contractor or vendor, the agency must notify such parties of this
appeal immediately and provide proof of that notice by the record closing date set forth
above. Such notice must be made by: (1) providing a copy of all documents included with this
letter; and (2) advising that interested persons may request to participate in this appeal (see 65 P. S.

§ 67.1101(c)).

Commonwealth Court has held that “the burden [is] on third-party contractors ... to prove by
a preponderance of the evidence that the [requested] records are exempt.” (Allegheny County Dep't
of Admin, Servs. v. A Second Chance, Inc., 13 A.3d 1025, 1042 (Pa. Commw. Ct. 201 1)). Failure
of a third-party contractor to parnclpate in an appeal before the OOR may be construed as a
waiver of objections regarding release of the requested records.

Law Enforcement Records of Local Agencies: District Attorneys must appoint Appeals

Officers to hear appeals regarding criminal mvestlgatwe records in the possession of a local law
enforcement agency. If access to records was denied in part on that basis, the Requester should
consider filing a concurrent appeal with the District Attorney of the relevant county.

Public Record Notice: All dockets, filings and OOR orders and opinions in this appeal will
be public records and subject to public access with limited exception. The OOR’s Final
Determination will generally include a summary of the case including the identity of the parties and
the relevant factual background. Final Determinations are available on the OOR’s website and

searchable on-line.

If you have general questions about the appeal process, please contact the OOR at (717)
346-9903. If you have questions specific to your appeal, please email the assigned Appeals Officer
(contact information is enclosed) - and be sure to provide a copy of any correspondence to all other
parties involved in this appeal.

Sincerely,

o [&P”' ) e
Erik Ameson
Executive Director

Enc.: Assigned Appeals Officer contact information






REQUEST TO PARTICIPATE BEFORE THE OOR .

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. I understand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsifications to authorities.

NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT
required to complete this form.

OOR Docket No: Today’s date:

Name:

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE
RELATED TO THIS APPEAL.

Address/City/State/Zip

E-mail

Fax Number:

Name of Requester:

Address/City/State/Zip

Telephone/Fax Number: /.

E-mail

Name of Agency:
Address/City/State/Zip

Telephone/Fax Number: /

E-mail

Record at issue:

I have a direct interest in the record(s) at issue as (check all that apply):
D An employee of the agency
D The owner of a record containing confidential or proprietary information or trademarked records
D A contractor or vendor |

[] other: (attach additional pages if necessary)

I have attached a copy of all evidence and arguments I wish to submit in support of my position.
Respectfully submitted, . (must be signed)

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
correspondence, The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appeal.

~ Rev. 6-20-2017












Isenberg, Kellz‘ '

From: ' " Eric Friedman <eric.law.friedman@gmail.com>

Sent: Tuesday, April 2, 2019 2:17 PM

To: DC, OpenRecords; Isenberg, Kelly

Cc : ’ PC, PUCRightToKnow; Chiavetta, Rosemary

Subject: [External] Re: Friedman v. PA Public Utility Commission: AP 2019-0502
Attachments: : 2019-0502_Friedman-PUC.pdf; 04 PUC2 RTK Friedman Blast Radius HVL Pipeline

documents Final.pdf
ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.
Good afternoon Ms. lsenbel:g,

I received the attached correspondence today from the Office of Open Records {OOR), regarding my appeal of a denied
request for records from the Public Utility Commission {PUC).

The Order and Notice of Filing Deficiency indicated that | had not included a copy of the PUC's denial of my request. I've
attached to this e-mail a copy of the final agency response.

Regards,
Eric

On Tue, Apr 2, 2019 at 12:47 PM DC, OpenRecords <RA-OpenRecords@pa.gov:> wrote:

§

Dear Parties,

Please see the attached appeal that has been filed with the Office of Open Records and the associated deficiency
notice. This matter has been assigned to an Appeals Officer (contact information can be found on page 4 of the
attachment).

Please forward all future correspondence directly to the Appeals Officer and all other parties.

Sincerely,



Dylan Devenyi
P\ _N Administrative Officer
ﬁ Office of Open Records

333 Market Street, 16t Floor

‘Harrisburg, PA 17101-2234

(717) 346-9903 | Fax (717) 425-5343

https://openrecords.pa.gov

@O0penRecordsPA

Open Records in Pennsylvania Blog

Confidentiality Notice: This electronic communicatton is privileged and confidential and is Intended only for the party to whom it is
addressed. If received in error, please return to sender.



M Gmall ) . Eric Friedman <eric.law.friedman@gmail.com>
—_— N .

RTK Friedman Blast Radius HVL Pipeline documents Final denied

1 message )

Trout, Doreen <DOTROUT@pa.gov> Mon, Mar 11, 2019 at 2:14 PM
To: "Eric.law.friedman@gmail.com" <Eric.law.friedman@gmail.com> :
Cc: "Chiavetta, Rosemary" <rchiavetta@pa.gov>, "Bainbridge, Steven" <sbainbridg@pa.gov>

Good afternoon Mr. Friedman,

Attached is the Commission’s Final response to your Right to Know request.

Doreen

Doreen Trout

Office Administrafor
Pﬂ PUC \

Secretary’s Bureau

) RTK Friedman Blast Radius HVL Pipeline documents Final denied.pdf
122K ‘



ey COMMONWEALTH OF PENNSYLVANIA
QEODG . PENNSYLVANIA PUBLIC UTILITY COMMISSION
e AR 400 NORTH STREET, HARRISBURG, PENNSYLVANIA 17120

! ! ™ REPLY PLEASE
) REFER TO QUR FILE
! )
PURUC DTLOTT COMBANON

PUC RTK 2019-0007
March 11, 2019

Eric Friedman
2 Fallbrook Lane
Glen Mills, PA 19342
Final response sent via Email only:
Eric.law. friedman@gmail.com

Dear Mr. Friedman:

By this letter, the Pennsylvania Public Utility Commission (Commission or PUC) responds to your
Right to Kriow request filed pursuant to the provisions of Pennsylvania’s Right to Know Law (RTKL), 65
P.S. §§ 67.101 et seq., as amended. In your request received Monday, February 4, 2019, you stated:

14

‘Background

On January 31, 2019, representatives of the Public Utility Commission
appeared at a public meeting in East Goshen Township, Chester County.
Event sponsor Rep. Carolyn Comitta provided an opportunity for the
public to ask questions and receive PUC responses. During my
opportunity at the microphone, I had the following exchange with PUC
representative Paul Metro:

Q: You have an estimate of the blast radius that's associated with an -
accident on an HVL pipeline, yes?

A: We have reviewed the "buffer zone" calculatlon that's requ1red by

federal regulations.

Q: Do YOU have an estimate of what that distance looks llke?

A: Pardon me, I couldn't hear the...

Q: Do you have an estimate of what that distance is?

A: Yes. :

A video recording of this exchange is at https://voutu.be/bpbil 0JXQOk

Request

Under Pennsylvania's Right-to-Know law, I respectfully request all
records in the possession of Paul Metro, his superiors or subordinates, that
relate to the calculation or estimation of the range at which thermal or
overpressure events related to accidents on hazardous, highly volatile
liquids (HVL) pipelines may be experienced. This request does not seek
information provided by Sunoco if that information has been designated
as confidential security information. Rather, it seeks records containing or
related to calculations or estimates of blast radius (Sunoco's term) or



"buffer zone" (PUC's term) regarding accidents or releases from HVL
pipelines in the possession of the PUC, including (but not limited to)
information that was produced for PUC by an external source or that was
developed internally.

Records responsive to this request are requested in electronic format, if
they exist in that format (e.g, PDF).” - )

Your request is denied.

The documents responsive to your request have been designated as confidential security
information (CSI), and therefore, as your request indicated, you are not seeking such documents. To
the extent that your request does seek such documents, the Commission must deny your request, since
the documents are designated CSI, Additionally, the documents are part of a noncriminal
investigation and therefore are exempt from disclosure under.the RTKL.

The Public Utility Confidential Security Information Disclosure Protection Act (PUCSIDPA)
(35 P.S. §§ 2141.1 — 2141.8) prohibits disclosure of “Confidential Security Information” (CSI). 35
P.S. § 2141.2 (Definitions). CSIis “information contained within a record maintained by an agency
in any form, the disclosure of which would compromise security against sabotage or criminal or
terrorist acts and the non-disclosure of which is necessary for the protection of life, safety, public
property or public utility facilities.” 35 P.S § 2141.2. The documents requested were designated as
CSI and are not disclosable.

In addition, the RTKL provides for exemptions for CSI. The RTKL prohibits disclosure of
records that “would be reasonably likely to jeopardize or threaten public safety” or “which creates a
reasonable likelihood of endangering the safety or the physical security of a ... puhlic utility,
resource, infrastructure, [or] facility,” including “infrastructure records that expose or create a
vulnerability through disclosure.” 65 P.S. § 67.708(b)(2) and (3). Therefore, the documents
requested are not disclosable under the RTKL.

Finally, the documents are exempt from disclosure pursuant to the noncriminal investigation
provision of the RTKL (65 P.S. § 67.708(b)(17)), which exempts from disclosure “records of an
agency relating to a noncriminal investigation,” including “investigative materials, notes, _
correspondence and reports,” and records that would “reveal the institution, progress or result of an
agency investigation.” 65 P.S. § 67.708(b)(17). )

For all of the reasons stated, the records requested are exempt from disclosure.
This response constitutes the final response of the Commission to your RTK Law Request.
NOTICE OF RIGHT TO APPEAL

If you believe the PUC has wrongfully denied any part of your request, you may ap;;eal within 15
business days from the date of this letter to:.

Office of Open Records

16" Floor

333 Market Street
Harrisburg, PA 17126-0333



If you choose to file an appeal. you must do so within 15 business days of the mailing date of the
agency’s response, 65 P.S. § 67.1101. Please note that a copy of your original Right-to-Know request and
this denial letter must be included when filing an appeal. The law also requires that you state the reasons

. why the record is a public record and address the reasons the Agency denied your request. Visit the Office
of Open Records website at http://openrecords.pa.gov for further information on filing an appeal.

Please be advised that this correspondence will serve to close this record with our office as
permitted by law.

- Sincerely,

" Rosemary Chiavetta
Secretary and Right to Know Officer
Pa Public Utility Commission

!

cc: Steven Bainbridge, PUC Assistant Counsel
Right to Know File PUC RTK 2019-0007






Isenberg, KeII!

From: Bainbridge, Steven

Sent; Tuesday, April 2, 2019 4:29 PM

To: ‘Curtis.stambaugh@energytransfer.com'

Cc: Isenberg, Kelly; 'Eric.law.friedman@gmail.com’

Subject: OOR Appeal 2019-0502 -- Notice to Interested Third Party of Appeal and Ability to
Request to Participate .

Follow Up Flag: Flag for follow up

Flag Status: Flagged

) e
G 1'G™
POR PDP

04 PUC2ZRTK  2019-0502_Fried... LTR Stambaugh
Friedman Blast R... Energy Transfer ...

Hello Mr, Stambaugh,

Attached please find a letter providing notice of the Office of Open Records (OOR) Appeal by Mr. Friedman docketed at
OOR AP 2019-0502 of the Commission’s denial of Mr. Friedman’s Right-to-Know Request dated March 11, 2019 at PUC
RTK 2019-0007, along with the Appeal Packet.

Mr. Friedman cured the filing deficiency, which is also attached hereto {the PUC’s Final Response).

This letter is intended to provide notice of the Appeal, as well as the right of interested third parties to participate upon
request to OOR.

This letter is also being sent by first class mail (cc’s are by email only).
Sincerely,
Steve Bainbridge

Assistant Counsel
Pennsylvania Public Utility Commission



SH0SD COMMONWEALTH OF PENNSYLVANIA
Puc PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265

—_—
FERE VR T Lo 1

April 2, 2019
’ OOR Appeal 2019-0502

Curtis N. Stambaugh, Esq.
Assistant General Counsel
Energy Transfer Partners
212 N. Third St., Suite 201
Harrisburg PA 17101

Curtis.stambaugh@energytransfer.com (By First Class Mail and Email)

Re: Notification of Office of Open Records Appeal 2019-0502 and advising
that interested persons may participate

Dear Mr. Stambaugh:

Attached please find a copy of the Office of Open Records (OOR) Appeal Packet
for the OOR Appeal 2019-0502 by Mr. Eric Friedman of the Commission’s denial of Mr.
Friedman’s Right-to-Know Request dated March 11, 2019 (PUC RTK 2019-0007).

As indicated on page two of the Appeal Packet, the Commission is hereby
notifying you of this matter and advising you that interested persons may request to
participate in this appeal (see 65 P.S. § 67.1101(c)).

Sincerely,

Mo P

Steven K. Bainbridge
Assistant Counsel

Enclosure: OOR Appeal Packet 2019-0502

Cec: (By email only)

Eric Friedman

2 Fallbrook Ln

Glenn Mills PA 19342

Eric.law.friedinan@gmail.com

Kelly Isenberg, Esq.
Appeals Officer

Office of Open Records
333 Market St., 16" Fl,
Harrisburg PA 17101-2234
kisenberg(@pa.gov
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Isenbera, Kellx i

-

From: - Eric Friedman <eric.Jaw.friedman@gmail.com>

Sent: Friday, April 5, 2019 11:22 AM

To: Chiavetta, Rosemary

Ce: Isenberg, Kelly; DC, OpenRecords Trout, Doreen; Bainbridge, Steven; Pankiw, Bohdan;
Herzog, John

Subject: Re: [External] Re: Friedman v. PA Public Utility Commission: AP 2019 0502

Ms. Isenberg,

The deficiency in my appeal was that | inadvertently omltted to attacha copy of the PUC’s denial of my request for
records. This i |s a document the PUC obviously had all along, since it generated it. .
Moreover, when notified of the missing document I rectified the omission within about 90 minutes of the sending of
the notification.’ .

This is a de minimis matter which causes no hardship to the PUC, And the under[ying’ request for records (which the PUC
acknowledges possessing) is a simple, straightforward matter. | respectfully request that the PUC’s effort to
unnecessa)rily complicate and delay this matter be denied.

Sincerely,
Eric Friedman

Sent from m-y iPhone
On Apr 5, 2019, at 11:02, Chiavetta, Rosemary <rchiavetta@ pa.gov> wrote:
Good morning Ms. Isenberg:

On April 2, 2019, the Commission received an appeal served by the Office of Open Records that was
deemed deficient. The deficiency was subsequently cured by the requestor. However, the Office of ,
Open Records states that the Commission should still be held to the seven (7) business day deadline and
answer the appeal on April 11, 2019, unless a request for extension was requested and granted. ’

As a result of the Office of Open Records decision not to re-serve the Cl}red appeal, the Commission has
now lost almost three (3) business days in preparing its appeal response. In addition, this appeal affects
a third party’s confidential information and that party must be notified and given an opportunity to
defend its due process rights. The OOR Statement of Policy, Section V. D. 3., states that: “In the
discretion of the Appeals officer, the deadline for submissions may be extended.”

The Commission submits that under the circumstances present in this matter, that is, the requestor’s
submission of a defective appeal and the need to timely notify affected Third Parties, it would be
reasonable and.just to extent the Commission’s response time in this matter. Accordingly, the
Commission requests an extension to F le its appeal response by the close of business on Monday, April
15,.2019.

Secretafy Rosemary Chiavetta, Esq.
Pennsylvania Public Utility Commission
Commonwealth Keystone Building




400 North Street

Harrisburg, Pennsylvania 17120
rchiavetta@pa.gav -
717-787-8009
<image002.jpg>

From: Isenberg, Kelly <kisenber a.gov>

Sent: Friday, April 05, 2019 9:51 AM

To: Chiavetta, Rosemary <rchiavetta @pa.gov>; Eric Friedman <eric.law.friedman@gmail.com>; DC,
OpenRecords <RA-OpenRecords@pa.gov>

Cc: Trout, Doreen <DOTROUT@pa.gov>; Bainbridge, Steven <shainbridg@pa.gov>; Pankiw, Bohdan’
<BPANKIW @pa.gov>; Herzog, John <JHERZOG@pa.gov>

Subject: RE: [External] Re: Friedman v. PA Public Utility Commission: AP 2019-0502

Ms. Chiavetta:

4

Thank you for your correspondence. The appeal will not be “re-served” on the Commission. Accordingly,
the deadlines set forth in the OOR’s notice of appeal will remain the same. However, we will entertain a
request for an extension of time to make-a submission on appeal, if one is made.

Sincerely,
Kelly Isenberg.

<image001.jpg> Kelly C. Isenberg
Appeals Officer
Office of Open Records
s 333 Market Street, 16" Floor

Harrisburg, PA 17101-2234
Phone: (717) 346-9903

N Fax: (717) 425-5343
https://www.openrecords.pa.gov
@OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the
party to whom it is addressed. If received in error, please return to the sender.

f

From: Chiavetta, Rosemary

Sent: Thursday, April 4, 2019 4:10 PM

To: Eric Friedman <eric.law.friedman@gmail.com>; DC, OpenRecords <RA-OpenRecords@pa.gov>;

Isenberg, Kelly <kisenber, a.gov>

Cc: Trout, Doreen <DOTROUT @pa.gov>; Bainbridge, Steven <sbainbridg@pa.gov>; Pankiw, Bohdan

<BPANKIW @pa.gov>; Herzog, John <JHERZOG @pa.gov>

Subject: RE: [External] Re: Friedman v. PA Public Utility Commission: AP 2019-0502 4

Good afternoon Ms. Isenberg:

Since Mr. Freidman has cured the deficiency of his appeal, will the Commission be re-served and a date .
established as the deadline for our response? The RTK Law provides the agency seven (7) business days
from the time of service by the Office of Open Records to file its response to the appeal.






Isenberg, Kell! ' X

From: Isenberg, Kelly :

Sent: ' Friday, April 5, 2019 12:32 PM

To: - 'Eric Friedman'; Chiavetta, Rosemary

Cc: DC, OpenRecords; Trout, Doreen; Bainbridge, Steven; Pankiw, Bohdan; Herzog, John
Subject: . RE: [External] Re: Friedman v. PA Public Utility Commission: AP 2019-0502

Dear Ms. Chiavetta and Mr. Friedman:

Mr. Friedman’s objection to the Commission’s request for an extension of time to make a submission for the record has
heen noted.

In this instance, the Commission’s request for 3 additional business days to submit its legal position and notify interested
third parties of the appeal is granted. The parties may make submissions on appeal until April 15,.2019. Please note that
if the Commission requests any further extensions, it will be required to seek the Requester’s agreement to a
corresponding extension of time for the OOR to issue a Final Determination.

Thank you for your attention to this matter.

Sincerely, -
Kelly Isenberg

Kelly C, Isenberg '
. N Appeals Officer N
I/X(j Office of Open Records

333 Market Street, 16 Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.gov
{@OpenRecordsP A

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party.to
whom it is addressed. If received in error, please return to the sender.

From: Eric Friedman <eric.law.friedman@gmail.com>

Sent: Friday, April 5, 2019 11:22 AM

To: Chiavetta, Rosemary <rchiavetta@pa.gov>

Cc: Isenberg, Kelly <kisenberg@pa.gov>; DC, OpenRecords <RA-OpenRecords@pa.gov>; Trout, Doreen
<DOTROUT@pa.gov>; Bainbridge, Steven <sbainbridg@pa.gov>; Pankiw, Bohdan <BPANKIW@pa.gov>; Herzog, John
<JHERZOG@pa.gov> -

Subject: Re: [External] Re: Friedman v. PA Public Utility Commission: AP 2019-0502

Ms, Isenberg,

The deficiency in my appeal was that | inadvertently omitted to 'attach a copy of the PUC’s denial of my request for
records. This is a document the PUC obviously had all along, since it generated it.






Isenberg, Kellz ‘ _ )

From: Whitney Snyder <WESnyder@hmslegal.com>

Sent: Thursday, April 11, 2019 4:01 PM

To: : Isenberg, Kelly

Cc: ; eric.Jaw.friedman@gmail.com; Bainbridge, Steven

Subject: [External] Energy Transfer Request to Participate; OOR Docket No. 2019-0502
Attachments: SPLP ET Position Stmnt.pdf; Affidavit.pdf; ET Request to Participate.pdf
Follow Up Flag: Flag for follow up

Flag Status: Flagged

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.

Ms. Isenberg,

Attached please find Energy Transfer’s Request to Participate, Position Statement, and a supporting Affidavit in this
matter. :

4

Best, -

Whitney E. Snyder

Hawke McKeon & Sniscak LLP

www.imslegal.com

100 N. Tenth, Street

Harrisburg, PA 17101 { -
717-236-1300

wesnyder@hmslegal.com

THIS E-MAIL MAY CONTAIN PRIVILEGED, CONFIDENTIAL, COPYRIGHTED, OR OTHER LEGALLY PROTECTED INFORMATION. IF YOU ARE NOT THE
INTENDED RECIPIENT (EVEN IF THE E-MAIL ADDRESS ABOVE IS YOURS), YOU MAY NOT USE, COPY, OR RETRANSMIT IT. IF YOU HAVE RECEIVED THIS
BY MISTAKE PLEASE NOTIFY US BY RETURN E-MAIL, THEN DELETE. THANK YOQU,

NEW IRS RULES RESTRICT WRITTEN FEDERAL TAX ADVICE FROM LAWYERS AND ACCOUNTANTS. THIS STATEMENT IS INCLUDED IN QUTBOUND
EMAILS BECAUSE EVEN INADVERTENT VIOLATIONS MAY BE PENALIZED. NOTHING IN THIS MESSAGE IS INTENDED TQ BE USED, OR MAY BE USED, TO
AVOID ANY PENALTY UNDER FEDERAL TAX LAWS. THIS MESSAGE WAS NOT WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF ANY

TRANSACTION, —



REQUEST TO PARTICIPATE BEFORE THE OOR

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. I understand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsifications to authorities.

. NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT
required to complete this form. .

OOR Docket No: 2019-0502 Today’s date: 04/11/2018

Nzame: Energy Transfer Partners

FUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE
ALTERNATE CONTACT INFORMATION IN ORDER:TO RECEIVE FUTURE CORRESPONDENCE
RELATED TO THIS APPEAL.

Address/City/State/Zip Hawke McKeon & Srilscak, 100 N. 10th Sirest, Harrisburg, PA 17101

E-mail wesnyder@hmslegal.cam

Fax Number; 717-236-4841

'Name of Requester: Eric Friedman
Addéesslciry,istmcfZip 2 Fellbrook Lang, Glen Mills, PA 19342

Telephone/Fax Number: _N/A _

E-mail erc.law.lriedman@gmail.com

Name of Agency: Pennsylvar;ia Public Utility Commission

Address/City/State/Zip 400 N. Stresl, 2nd Floor, Harrisburg, PA 17105

Telephone/Fax Number:_717-772-7177 /
E-mail RA-PUCRightToKnow@pa.gov

Record at issue: Records in possession of PUC BIE pertaining to HVL pipelines
I have a direct interest in the record(s) at issue as ('chcck all that apply):
O An emplayee of the agency
[] The owner of a record containing confidential or proprictary information or trademarked records
D A contractor or vendor.

[ Other: (artach additional pages if necessary)

1 have attached a copy of all eyidence gnd a umentsll wish to submit in support of mv position.
Respectfully submitted, : Zr /4'/ : Z : (must be signed) :

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
correspondence. The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appesl.

Rev, 6-20-2017



BEFORE THE
PENNSYLVANIA OFFICE OF OPEN RECORDS

IN THE MATTER. OF:
ERIC FRIEDMAN,
Requester,
Docket No. 2019-0502

VS,

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent.

POSITION STATEMENT OF DIRECT-INTEREST PARTY
ENERGY TRANSFER

Energy Transfer (ET) submits this statément in support of the Pennsylvania Public
Utility Commission’s (PUC) denial of Mr. Eric Friedman (Requester)’s Right to Know
Law (RTKL) request for confidential information concerning confidential information

pertaining to ET’s HVL pipelines.

I. - ET’s Direct Interest in the Records at Issue

On February 4, 2019, Requester submitted a request to the PUC seeking: B

...all records in the possession of Paul Metro, his superiors or subordinates,
that relate to the calculation or estimation of the range at which thermal or
overpressure events related to accidents on hazardous, highly volatile
liquids (HVL) pipelines may be experienced. This request does not seek
information provided by Sunoco if that information has been designated as
confidential security information. Rather, it seeks records containing or
related to calculations or estimates of blast radius (Sunoco's term) or "buffer
zone" (PUC's term) regarding accidents or releases from HVL pipelines in
the possession of the PUC, including (but not limited to) information that

1



was produced for PUC by an external source or that was developed
internally. :

(PUC RTK 2019-0007)

ET owns Sunoco Pipeline L.P. (SPLP), which operates HVL pipelines implicated
by this request.! On April 2, 2019, the PUC notified ET that this request may implicate
records provided by ET containing confidential security information rélated to the
operation of ET’s MEI pipeline (hereinafter referred to as Requested Records). As the
request concerns records provided by aﬁd concerning ET, it has a direct and substantial
interestﬂ in the outcome of this appeal and is entitled to advance any and all exemptions
implicated by the request “as a matter of fundamental due process and notice.” Allegheny

Cty. Dep't of Admin. Servs. v. Parsons, 61 A.3d 336, 347 (Pa. Cmwlth. 2013).

II. The Requested records are exempt from disclosure pursuant to The
Public Utility Confidential Security Information Disclosure Protection
Act and Right to Know Law

+  A. ET Requested Records are exempt from Disclosure pursuant to Section
708(b)(17) of the RTKL as records relating to a noncriminal investigation

As indicated in PUC’s denial letter to Requester, to the extent records sought by
the request are in the possession of the I;UC, they are exempt from disclosure pursuant to
Section 708(b)(17) of the RTKL as agency records possessed pursuant to its noncriminal

investigatory authority.

In sum, this request seeks those records provided to and/or prepared by I&E
pursuant to its investigatory authority over HVL pipelines. See, e.g., Pa. Pub. Utility

Comm’'n v. Gilbert, 40 A.3d 755, 760 (Pa. Cmwlth. 2012) (recognized the PUC’s broad

' 1t is unclear whether Mr, Friedman’s request implicates other HVL pipelines not owned by ET,

2



authority to conduct noncriminal investigations “to determine ... if utilities are in
compliance with the Public Utility Code, ... the [United States Department of
Transportation Pipeline and Hazardous Materials Safety Administration] and other

applicable state and federal regulations.”).

Commonwealth Court has consistently held that such records provided in
accordance with and/or resulting from the agency’s investigatory authority, which would
reveal the institution, progresslor result of an investigation, are exempt from public
disclosure. See, e.g., Dep't of Envtl. Prot. v. Delaware Riverkeeper Network, 113 A.3d 869
(Pa. Cmwlth. 2015) (RTKL noncriminal investigation exemption exempts sampling data
in DEP possession by way of its authority “monitor, control and regulate radiation sources
on an ongoing basis” pursuant to the Radiation Protection Act.); Pennsylvania Public
Utility Commission v. Gilbert, 40 A.3a 755 (Pa. Cmwlth. 2012) (finding strong public
policy considerations support PUC nondisclosure of materials related to underground

natural gas pipeline investigation.).

B. ET’s Requested Records are exempt from disclosure pursuant to The Public
Utility Confidential Security Information Disclosure Protection Act

To the extent the PUC is in possession of records responsive to the request, these
records contain conﬁdential security information pursuant to the Public Utility
Confidential Security Information Disclosure Protection Act (35 P.S. §§ 2141.1 to 2141.6)
(CSI Act) and/or the RTKL. )

‘ The CSI Act provides “[p]ublic utility records or portions thereof which contain
confidential security information, in accordance with the provisions of this act, shall not be

subject to the provisions of the act of June 21, 1957 (P.L. 390, No. 212), referred to as the

-

3



Right-to-Know Law.” Cf. 65 P.S. § 67.102 (exempting from disclosure any record "exempt
from being disclosed under any other Federal or State law or regulation or judicial order or
decree.") . As defined by the CSI Act, c<\)nﬁdential security information is “information
contained within a record maintained By an agency in any form, the disclosure of which
would compromise security against sabotage or criminal or terrorist acts and the non-
disclosure of which is necessary for the protection of life, safety, public property or public
utility facilities.” 35 P.S § 2141.2. To the extent ET has provided the Requested Records
to the PUC, these records were identified, marked and submitted as containing confidential
security information as supported by the Affidavit of ET Senior Vice President — Project
Services Engineering and Construction, Joseph Perez and confirmed by the PUC in its
March 11, 2019 denial. 52 Pa. Code § 102.3(c) (requiring identification of records as
containing confidential security inf"ormation.i. Moreover, even if the records requested
were not subject to the CSI Act, the RTKL would nonetheless prohibit disclosure of tht:
calculations “would be reasonably likely to jeopardize or threaten public safety” or “which
creates a reasonable likelihood of endang;ering the safety or the physical security of a ...
public utility, resource, infrastructure, [or] facility,” including “infrastructure records that
expose or create a vulnerability through disclosure.” 65 P.S. § 67.708(b)(2) and (3).
Therefore, the documents requested are not disclosable under the RTKL.

As established by the affidavit of ET Senior Vice President — Project Services
Engineering and Construction, Joseph Pere, the request implicatc.;s confidential security
information regarding the operation and integrity of ET’s HVL: pipeline, the release of
which would jeopardize the security of ET and its cmﬁloyees. Release of the Requested

Records would increase the possibility for security breaches of ET’s facilities through



exposure of confidential vulnerability assessments, operational data, and .quality controls
related to the operation of heavily regulated HVL pipelines. Speciﬁc:ally, providing an
individual or group of individuals with the detailed calculations sought here would give
someone with malicious intent knowledge necessary to breach, damage or destroy the

pipelines. Affidavit at 6.

C. ET Requested Records are exempt from Disclosure pursuant to Section
708(b)(16) of the RTKL as records relating to a criminal investigation

)

To the extent records sought by the request are in the possession of the PUC, they
are likewise exempt from disclosure pursuant to Section 708(b)(17) of the RTKL as “a
record of an agency relating to or resulting in a criminal investigation,” including, inter
alia:

(ii) Investigative m-aterials, notes, correspondence, videos and reports.

‘ ‘ )
[...] \
(vi) A record that, if disclosed, would do any of the following:

(A) Reveal the institution, progress or result of a criminal investigation,
except the filing of criminal charges.

(B) Deprive a person of the right to a fair trial or an impartial adjudication.
(C) Impair the ability to locate a defendant or codefendant.

(D) Hinder an agency’s ability to secure an arrest, prosecution or
conviction.

(E) Endanger the life or physical safety of an individual.

On March 11, 2019, Delaware County District Attorney’s Office and the Office of -

the Pennsylvania Attorney General, announced the commencement of a joint investigation



\.
!

of alleged misconduct by ET, Sunoco Logistics Partners, and related corporate entities. See
Delaware County District Attorney, Delaware County District Atforney and the
Pennsylvania Attorney General investigate the Mariner East Pipeline (March 11, 2019)

(https://www.delcopa.gov/publicrelaticns/releases/20 | 9/marinereastpipeline2.html). The

scope of this ongoing criminal investigation includes “pipeline construction and related
activities for Mariner East 1, 2, and 2X pipelines,” which necessarily implicates the
Requested Records. Iql Public release of such potential evidence and information
pertaining to the institution of the Attorney Generals’ joint-investigation prior to its
conclusion would violate ET’s due process rights by depriving it of the right to a fair and

impartial judicial process.

D. The Requested Records are Protected by the Deliberative Process, Attorney-
Client and/or Work Product Privileges ‘

By definition, a “public record” subject to the RTKL “is not protected by a
privilege.” 65 P.S. § 67.102. The Requested Records are not “public records” pursuant to

the RTKL based on the following applicable privileges:

The Requested Records are subject to the deliberative process privilege. In
particular, release of the Requested Records would expose confidential deliberations of law
reflecting opinions, recommendations and advice related to 1&E’s prosecutorial and

investigatory determinations.

4
|

The Requested Records are likewise subject to the attorney-client and work product
privileges. In particular, the request seeks privileged calculations prepared for and/or

provided to I&E prosecutors for the purposes of providing professional legal advice



concerning SPLP's compliance with federal and state laws ‘and regulations and to evaluate

the need for prosecution. Thus, the Requested Records are not subject to disclosure.

Heavens v. Dept. Environmental Prot., 65 A.3d 1069 (Pa. Cmwlth. 2013) (affirming

OOR’s denial of request for DEP records containing “communications made to and by

DEP counsel for the purpose of providing professional legal advice concerning legal issues

.arising out of DEP's investigation ... of the well site fire.").

III. Conclusion

To the extent the request implicates ET Requested Records, these records are

exempt from disclosure under the Right to Know Law. For the reasons stated above, as

supported by the affidavit of Joseph Perez, the decision of the PUC denying the request

for access to ET’s Requested Records should be upheld.

Dated: April 11,2019

Respectfully submitted,
/s/__Whitney E. Snyder

Thomas J. Sniscak, Esq. (PA ID No. 33891)
Kevin J. McKeon, Esq. (PA ID No. 30428)
Whitney E. Snyder, Esq. (PA ID No. 316625)

Hawke, McKeon & Sniscak LLP
100 North Tenth Street
Harrisburg, PA 17101

Tel: (717) 236-1300
tisniscak@hmslegal.com
kimckeon@hmslegal.com |
wesnyder@hmslegal.com

-~

Attorneys for Energy Transfer Partners



CERTIFICATE OF SERVICE

- [ hereby certify that I have this day served a true copy of the forgoing document upon the

parties and in the manner listed below.

VIA ELECTRONIC MAIL

Steven Bainbridge, Esq.

Assistant Counsel

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17120
sbainbridg@pa.gov

Eric Friedman

2 Fallbrook Lane

Glen Mills, PA 19342
eric.law.{riedman@gmail.com

Dated: April 11, 2019

Kelly Isenberg, Esq. )
Appeals Officer

Office of Open Records

333 Market Street, 16" Floor
Harrisburg, PA 17101
kisenberg(@pa.gov

—

/s Whitney E Snvder

Thomas J. Sniscak, Esq. (PA ID No. 33891)
Kevin J. McKeon, Esq. (PA ID No. 30428)
Whitney E. Snyder, Esq. (PA ID No. 316625)




BEFORE THE
PENNSYLVANIA OFFICE OF OPEN RECORDS

IN THE MATTER OF:
ERIC FRIEDMAN,
Requester, -

Docket No. 2019-0502
VS.

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

Respondent,

DECLARATION IN SUPPORT OF DIRECT INTEREST PARTY
ENERGY TRANSFER

- 1. I Jos;:ph Pex:ez, am the Senior Vice President — Project Services Engineering and

Construction of Energy Transfer (ET).

2. ET owns Sunoco Pipeline L.P. (SPLP), which operates Highly Volatile Liquid
HV L) pipelines in Pcnnsylvahia. |

3. Part of my job responsibilities reciuire me to ensure-the protection and safety of ET
assets, including ET and/or SPLP's récords and other documents.

4, I have knowledge of records submitted to the Pennsylvania Public Utility
Commission and possibly implicated by the February 4, 2019 request for “all records in the
possession of Paul Metro, his superiors or subordinates, that relate to the calculation or estimation

of the range at which thermal or overpressure events related to accidents on hazardous, highly



volatile liquids (HVL) pipelines may be experienced.” (hereinafter referred to as the “Reque;sted
Records"). L

¢ S To the extent the Requested Records exist, ET and SPLP treat this material as
confidential security information in accordance with the provisions and procedures specified by
the Public Utility Confidential Security Information Disclosure Protection Act (35 P.S. §§2141.1
to 2141.6) and the PUC's regulations implementing the Act at 52 Pa. Code §§102.1 -102.4.

6. While certain observations concerning the characteristics of ET’s HVL pipelines —
such as their general path or the location of the ;lbove-ground valves — cz;n be seen at the surface
level, the Requested Records seek far more detailed information than anything that could be
obtained through surface-level observation. The release of this information would create a much

more significant risk to the security and integrity of the Pipelines than anything that could be
obtained through surface-level observation. Specifically, providing an individual or group of
individuals with the detailed calculations sought here would give someone with malicious intent
knowlngc necessary to breach, damage or destroy the pipelines.

7. Based upon my review of the Requested Re'cords\in possession of ET as submitted
to I&E, I believe that the Requested Records are of ‘sufﬁcient detail that, E‘ disclosed, could be
used to facilitate damage or disruption to ET’s HVL pipelines.

8. In line with the confidential nature of the Requested Records, ET and SPLP
maintain strict access control of thc;:se documents with disclosure limited to authorized, essential

personnel and government agencies with the jurisdiction to require disclosure of such documents.



I, Joseph Perez, hereby state that the facts above set forth are true and correct (or are true
and correct to the best of my knowledge, information and behef) and that I expect to be able
to prove-the same at 4 hearing held in this matter. I understand that the statements herein are
made subject to the penalties of 18 Pa.C.S. § 4904 (relating to unsworn falsification to

authorities).

Date:u April 11,2019 Signatu:e:m C /a






.lsenberg, Kellx ' ‘ ;

From; - Eric Friedman <eric.law.friedman@gmail.com>

Sent: Friday, April 12,2019 3:30 PM

To: Isenberg, Kelly

Cc: Bainbridge, Steven

Subject: [External] Re: Energy Transfer Request to Participate; OOR Docket No. 2019-0502
Attachments: petrol_22.pdf; 2017-05-16 Protective Order Filed.pdf

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM®@pa.gov.

Good afternoon Ms. Isenberg,

| write to respectfully object to Sunoco's "request to participate” in my right-to-know request for records of the PUC. My
records request speaks for itself, but if | may quote from it: "] respectfully request all records in the possession of Paul
Metro, his superiors or subordinates, that relate to the calculation or estimation of the range at which thermal or
overpressure events related to accidents on hazardous, highly volatile liquids (HVL) pipelines may be experienced. This
request does not seek information provided by Sunoco. if that information has been designated as confidential security
information. Rather, it seeks records containing or related to calculations or estimates of blast radius (Sunoco's terin) or
"buffer zone" (PUC's term) regarding accidents or releases from HVL pipelines in the possession of the PUC, including
(but not limited to) information that was produced for PUC by an external source or that was developed internally.”

Sunoco appears to want to complicate and confuse what is really a very simple matter. Just to address one point (at the
risk of repeating something I've already put in the record): it's absurd to allege that there is any real secret to keep.

There are a variety of models of HVL. blast radii already in the public domain. I've attached one example, produced by
TRC, a Sunoco contractor, for your consideration (see slides 18 and 24 for specific details}. Others include the Citizens
Risk Assessment and the Delaware County Council risk assessment of the proposed Mariner East HVL pipeline. All of
these reports are publicly available. '

In addition, | wish to respectfully inform you that | am covered under a Protective Order issued by Commonwealth Court
for good cause. Sunoco's attorneys writing to me, as they have done here, is apparently in violation of that Protective
Order. I've attached a copy of the Order for your convenience.

For the foregoing reasons, including specifically my records request which shows Sunoco has no standing to attempt to
block the release of the records ['ve requested, | respectfully ask that Sunoco's request to participate in this simple and
straightforward matter should be denied.

Sincerely,
Eric Friedman

On Thu, Apr 11, 2019 at 4:01 PM Whitney Snyder <WESnyder@hmslegal.com> wrote:

Ms. Isenberg,

Attached please find Energy Transfer’s Request to Participate, Position Statement, and a supporting Affidavit in this
matter.



Best,

Whitney E. Snyder

Hawke McKeon & Sniscak LLP

www.hmslegal.com

100 N. Tenth Street
Harrisburg, PA 17101
717-236-1300
wesnyder@hmslegal.com

THIS E-MAIL MAY CONTAIN PRIVILEGED, CONFIDENTIAL, COPYRIGHTED, OR OTHER LEGALLY PROTECTED INFORMATION, IF YOU ARE NQT THE
INTENDED RECIPIENT-(EVEN IF THE E-MAIL ADDRESS ABOVE IS YOURS), YOU MAY NOT USE, COPY, OR RETRANSMIT IT. IF YOU HAVE RECEIVED
THIS BY MISTAKE PLEASE NOTIFY US BY RETURN E-MAIL, THEN DELETE. THANK YOU.

NEW IRS RULES RESTRICT WRITTEN FEDERAL TAX ADVICE FROM LAWYERS AND ACCOUNTANTS. THIS STATEMENT IS INCLUDED IN OUTBOUND
EMAILS BECAUSE EVEN INADVERTENT VIOLATIONS MAY BE PENALIZED. NOTHING BN THIS MESSAGE IS INTENDED TO BE USED, OR MAY BE USED,
TO AVOID ANY PENALTY UNDER FEDERAL TAX LAWS. THIS MESSAGE WAS NOT WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF ANY
TRANSACTION.



IN THE COMMONWEALTH COURT QF PENNSYLVANIA
[N

In Re: Condemnation by Sunoco

Pipeline L.P. of Permanent and

Temporary Rights of Way and

Easements for the Transpottation

Of Ethane, Propane, Liquid Petroleum

Gas, and other Petroleum Productsin ~ : No. 1780 C.D. 2016
Thornbury Township, Delaware :

County, Pennsylvania, Over the Lands

of Traymore Investment Partners, L.P.

Appeal of: Andover Homeowners'
Association Inc.

— ' PROTECTIVE ORDER

AND NOW, this 16 day of May, 2017, in response to Andover
| Homeowners” Association, Inc.’s Application for Relief, a Protective Order is
hereby entered:

It is ordered that Sunoco Pipeline L.P., its agents, servants, workmen,
and or employees, including but not limited to the following: Bart L. Mitchell,
Percheron Field Services, and Wood Group Mustang, Inc. may not contact, in
writing, telephonicallﬂ;, or in person ény member of .Andover Homeowners’
Association, Inc., without the prior written consent of Andover Homeowners’
Association, In¢.’s counsel of record. - .

’ This Order is meant to be prospective only and not retrospective,
Further, no sanctions shall be imposed for any conduct of the parties prior to the
date of this Order. _

et et v boR@hert Byer, Esquire, attomney for Sunoco Pipeline L.P. shall notify

Curtis- M. Stambaugh, Esquire, Assistant General Counsel for Sunoco Pipeline

—

o Y L U
+ i |.“;'_‘l£- G




L.P., Wood Group Mustang, Iric., and Bart L. Mitchell; as an .employ.ee'-of Wood
Group Mustang, Inc., of this Order.

 JAMIES GARDNER COLINS, Senior Judge

Certified from the Racord
MAY 16 2017
And Order Exit
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8 OTRC B

‘ Introductlon .

Pipeline operators are required by code (49 CFR Part 195. 452)
to have a process in place for identifying pipeline segments that
could affect a high consequence area (HCA). n <

In addition to having the HCAs identified, pipeline operéto‘rs must
take special measures to protect these areas and mitigate the
assoc:Iated risks.

Dependlng on the type of product being transported a product
release could result in liquid plumes, vapor dispersion, or a
combination of both; which the operators need to account for i m
thelr processes. -

—

!

-~

( rpsgroupicom’ http:/lwww.trcsolutions.com/



[ Overview I

CTRC

Results you can rely on

e e, = —w —me— o e

_ = Whatis a High Consequence Area? -
m What are Highly Volatile Liquids (HVLs)?

m Modeling of Releases of HVLs
m HCA Analysis for HVL Pipelines

e m & e A b ¢ e B e ke

Mitigating Risk through Emergency Flow Restrlc’uon Device

(EFRD) Analysis

~2

‘l .

}
4

P

( rpsgroup.com

ﬁttp:llwww.trcsolutions.coml



§ CIRC

What IS a ngh Consequence Area’?

N ngh Consequence Areas (HCAS) mclude

B |

o s
High . | Commercially
Population " Navigable

, Areas - Waterways

Other Unusually
Populated | Sensitive
Areas Areas

m Two types of High Consequence Areas (HCAs)
— Direct
— Indirect

( rpsgroup.com http://www.trcsolutions.com/



( HCA Could Affect Criteria

m Factors that contribute to creating indirect HCA segments on a
pipeline

Potential Pathways
Release of released
Volume

Operating \ . o Response |
Conditions 59 Capability

HCA Could
Affect
Determination

Product
=* Characteristics

Terrain  § >

e — s _:'—V'/

‘ rpsgroup.com " http:/iwww.trcsolutions.com/



8 OTRC

rV—Vhat are nghly Volatlle L|qU|ds (HVLS)

m Liquids when stored at a certain temperature or pressure
m Can quickly vaporize when released to atmospheric conditions

m Common HVLS transported in pipelines include:

- .Natural Gas Liquids
- Ethane, propane, butane, Isobutane Pentanes

— Ethylene
— Propylene
— Anhydrous ammonia

( rpsgn;up.cu‘m http:/fwww.trcsolutions.com/
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HVL Releases_

=vaporation

rpsgroup.com http://www.trcsolutions.com/ 7



(—VL Impllcatlons for HCA AnaIyS|S

?

e ————— - "
——— - - ———— e e s i ———— S O A U S,

m Requires determlnlng |mpacted HCAs by conS|der|ng
— +Vapor cloud d_lsperS|on and concentrations B
. — Liquid pooling and potential plume pathway
— Evaporation from liquid plume
m How is this determined?
— Atmospheric dispersion modeling |
— Liquid spill plume modeling

(rpsg’roupi,c—om http:/fwww.trcsolutions.com/ : ‘ ) '8



(I\_/Iodellng of Releases of HVLs

J

Step 1 ~ Analysis of HVL Composition
m Step 2 — Release Calculation
~'m Step 3 - Atmospheric dispersion modellng

m Step 4 — Liquid plume modeling
m Step 5 - Evaporation from liquid plumes

( rpsgroup.com’ http:/iwww.trcsolutions.com/ ’ 9
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AnaIyS|s of HVL Composmon

Most HVL products are composed of multiple chemicals, in

varying quantities.

- Y-Grade NGL

Butane
/\ 0 Butane
o Ethane / m Propane
m Propane \ ' ~ |sobutane
~ Butane S m Pentanes
m |[sobutane Ethane
0 Pentanes N
m Hexane o 0 Ethane
~ Methane \ i MPropane

\ ./ uMethane

( rﬁsgroup.com

http:/iwww.trcsolutions.com/

10



y OTRC o

ﬁnalySIs of HVL Composmon

— i — b o = o e = = = e e e = = s o N —

1

m Each chemical has different physic‘a'l properties and will
behave differently in the event of a release

m Most models don’t handle these mixtures -

m The conservative approach is to model each chemical
individually: |
— Perform release caiculations on each chemical individually
— Scale release calculations by overall composition
— Simulate releases of each chemical individually

( rpsgroup.conmy http://www.trcsolutions.com/

11
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(I\_/Iodeling of Releases of HVLs

m Step 1 — Analysis of HVL Composition

O Step 2 - Release Calculation

m Step 3 — Atmospheric dispersion modeling
m Step 4 — Liquid plume modeling

m Step 5 — Evaporation from liquid plumes

e s & e aar e —E—

( rpsgroup.com’ http://www.trcsolutions.com/

12
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rlielease Calculatlon

m Releases can pass through multiple stages:
— Liquid release, Boil-off, Over pressurization, Depressurization
~m At each phase the released chemical can exist in one or many |
states: | s
— Liquid, vapor, droplets/mist
m Release rates will vary over time, and through different stages
of the release | -

m Release rate tapers off to zero once pipeline reaches
atmospherrc pressure

/

( Fpsgroup.com http://www.trcsolutions.com/ - ' 13
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Results you can rely on

Release Calculation :

3,000
2,500

2,000

=
N

)]
o
o

1,000

Release Rate (kg/s)

500

Ethane Release Rate

4 [ I |
i l I [
. Boil-off I | !
1 100 % Vapor : : :
i | 1 1
_ml | )
R SE———— 1 !
i _ a ! | Overpressurization !
j F ' 339 Droplets/Mist !
g : : 67% Vapor :
i | . 1

1 b 1

0 - - I

i |
i |
- Ll '

1 Depressurization 1

. Y 100 % Vapor !
[

i 1
- 1

i |
] |
1

i - 1

100 150
Time (seconds)

300

( rpsgroup.com

http://www.trcsolutions.com/
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‘ rpsgroup.com’

Results you canrely an
£
ease Calculation '*
‘ E
Butane Release Rate
3,000
. ] | ] 1
R 1 1 [
] | | '
l I '
2,500 1 1 !
_ I 1 . '
- I 1 : [
’ \ - | Overpressurization : o
2,000 | 1 50% Dropfets/Mist 1 !
" 1 : 50% Vapor : ! :
S 1. o= = ! f
o | ' t
o Xl
S [t 1 L
g 1500 - :I| | :
8 _ ) ' I
o 1| Liquid Release .:- : :
§ 1,000 4  25% Vapor N \| Depressurization |'——
E A 50% Dropfets/Mist l{ : 100 % Vapor :
i 25% Liquid j\ I - I
_ | e it |
500 || ! ‘ !
- I 1 o
= = 1 1 |
i 1 | I
_ | . | |
0 T T T T T '.- T T T T LA e S B S 4 I. T T ey i 1| T 1
0 50 100 150 200 250 300
Time (seconds)
‘http:/fwww.trcsolutions.com/ 15
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Results you can rely on

ﬁ/lodeling of Releases of HVLs

—— e e e e ————  — ——r e —— - — . ———— ——

m Step 1 — Analysis of HVL Composition
~m Step 2 — Release Calculation

Step 3 — Atmospheric dispersion modeling '_

m Step 4 — Liquid plume modeling
m Step 5 — Evaporation from liquid plumes

(rpsgmup.com‘ hl:tp:h'www.trcsolutioﬁs.com:r
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rtmospherlc Dlsper3|on I\/Iodellng f

o — b — . —— o — — ———— T e L B i ST N FPANEER RS SRR M SR

m Used to determine the spatial extent of the vapor cloud and
vapor concentrations from the ruptured pipeline

L

m Inputs to the modeling: - , . | | .

Chemical Properties Release Rate and(Duration Env1ronmenta| Condltlons

"\
i

RN
i | T
i TN W -

pe—" R

Rl
L. 4 [ J . Wind speed, air temperature,
: — | . , : land cover, humidity

m Outputs from the modeling:
— Vapor plume dimensions (width, helght)
— . Instantaneous & Time Averaged Concentrations
— Maximum distance to specific concentration threshold

( rpsgroup.com http:/iwww.trcsolutions.com/ ' . | _ : 17"



Results you can re

Py ore

| Threshb_lds of Concern

m |ower Explosive Limit (LEL)

— Concentration threshold at which the vapor could
catch fire if there were an ignition source

m Health Risk Thresholds -

— Concentrations exceeding these for a defined time
period can cause toxic effects
» Level 1 —reversible effects (discomfort, irritation, etc.)
« Level 2 —irreversible effects, long-lasting effects,
impaired ability to escape
« Level 3 — life-threatening effects or death
— Sources of thresholds

+ Acute Exposure Guideline Levels (AEGLs) - EPA
» Temporary Emergency Exposure Limit (TEEL) - DOE

Py N

o,

- 1”_.. 'u - - N

P L

<y Q-
' N T
.

-
4
|

-~

/’_ '._t_‘-‘:_)\ i r :-::}1\
el oy
SL-Progra
SN

RN
Bt
L RS

( rpsgroup.cony http://lwww.trcsolutions.com/ ) 18
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(Eoncentratlon Thresholds (ppm)

B Threshold LEL Level-1 Level-2 Level-3
Time Period Instantaneous 60 minutes
Methahe 50,000 65,000 230,000 400,000
Ethane _29,060 65,000 230,000 400,000
Propane 21,000 5,500 17,000 33,000
’ n-Butane 19,000 5,500 17,000 53,000
IsoButane 18,000 5,500 17,000 /53,000
n-Pentane - 15,000 3,000 -33,000 200,000
IsoPentane 14,000 - 3,000 33,000 200,000
Hexanes 12,000 260 2,900 8,600

https.//cameochemicals.noaa.gov

(rpsgroup‘.com

http:/iwww.trcsolutions.com/
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Resuils you can rely on

Plume Cross Section Concentration

Ground Level 5 Meters Above the Ground
1,000 - 1000
BO0H 8004
600+ 600+
w9005 ‘E 400
g g
g 200 g 2004
£ s
3 N 2 K
s s
2 -200] E -200
2 3
o, o
4004 400
600 600+
-800 -8004
-1'000‘ L] L3 1] 1 L T -1'000‘ T T I‘ L] i T
0 5007 1,000 1.500 2,000 2,500 H 500 1,000 1,500 2,000 2,500
' Downwind Distance (meters) Downwind Distance {meters) :

P

( rpsgroup.com http://www.trcsolutions.com/



Plume Centerline Concentration

100,000 ,
] i : \ e===Propane (Summer) -~ ~Propane (Winter)
90,000 : h Ethane (Summer) = _=Ethane (Winter) -
; \ \ =—=Butane (Summer) - —Butane (Winter)
80,000 - ‘ :
__ 70,000 +
£ i
o §
£ 60,000 -
c ] _
0 ]
t 50,000
5 1
: -
S 40,000 1
S ]
30,000 4 Ethane-{LEL}-.
iy Propane {LEL)
0
20,00 ] Butane (LEL)
10,000 - S
0 -_l_ } : T T- T T T 1+ T 1 i _ 1 T
0 1,000 2,000 3,000 4,000 5,000 6,000
- Downwind Distance (feet)

l rpsgroup.com
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Results you can rely on

Plume Helght of Max Concentratlon

s R D

800 -
I ==m=Propane (Summer) — —Propane (Winter)

700 A f > Ethane(Summer) = =Fthane (Winier) —
1F \\ —Butane '
4F N

600 -

[
”
g
”
N
1

500

TR S T |

400

300

Height Above Ground (feet)

200

100

-— B M mam emm IR SEe s S e GNP e Gmm ek SEm e

800 900 1,000

Distance from Source (feet)

( rpsgroupicom

http://lwww.trcsolutions.com/

22



©TRC

Results you can rely an

Applying Results for the Whole Pipeline

oo . PR T T B T 1 P AT =

Rupture Point
® q
Range of Lower Explosive Limit {LEL) L

- 19,000 ppm
0 Full Centerline LEL Range

g

'! Pipeline
[ e |

Wi %] Butane Concentration (ppm)

’ h" High ; 1,000,000

| _‘ v "
J)Feetc -,l -_’/_:

rpsgroup.com http:/fwww.trcsolutions.com/ 23



OTRC

Results you can rely on

Overall I\/Iax Dlstance by Season/ThreshoId ;

Distance (feet) Pipeline Centerli NN
ipelime Centeriine -
Threshold Of Concern : - = g
. Summer Winter | §Summer Max Vapor Dispersion Ep-
] P Threshold of Concern ;
Lower EprOSIVe Limit 3,900. 4,200 =3 Lower Explosive Limit
CLevel-1
Level-1 8,200 9,100 DLevel-2
Level-2 7,100 7,800 el — T
Level-3 2,400 2,600 TRl Seu il
10,000 -
= .
Q u
& 8,000 ]
o)) i
u —
g_ 6,000
A 7
(] ]
£ 4,000 -
% 2,000 - S "
E N ‘ o : ..LN
1 D ke T 4T ‘-1"‘?J
0 fu ;,z
LEL Levei-1 Level-2 ‘. '
® Summer O Winter ﬂg&uh ocf; eet “f

— i ,J-ﬁ

( rpsgroup.com-. http://www.trcsolutions.com/ 24



§ ©TRC

ﬂ/lodellng of Releases of HVLs |

m Step 1— Analysis of HVL Composition :

m Step 2 — Release Calculation

m Step 3 — Atmospheric dispersion modeling
Step 4 - Liguid plume modeling
m Step 5 — Evaporation from liquid plumes

(rpsgroup.com http://www.trcsolutions.com/
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o OILMAP Land™ ArcGIS
Extension

m Total liquid pool volume
simulated at interval along
pipeline

m Determines trajectory of spill
over land, in streams, and
spreading over lake surface

( rpsgroup.com http://www.trcsolutions.com/
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Overland Transport Mode

A P SO e A SRS U

K

o
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Gurface Wg{émr:“'l-'_;'énsport I\/Iod_el

=

Evaporation

Oil Retained on Shoreline

Pl

Evaporation

\ '
4
Y
(W
‘
P,

( rpsgroup.com
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CIRC

Results you canrely on

( Liquid _I;-_’mlume' Model Inputs

Elevation Surface Water Network Land Cover
XL o o ] v " . - - \__:-:L . 1 - er—ﬁ" \
Rd e Y f |

m Environmental Data — air temperature, win'd speed
m Oil Characteristics — physical, chemical properties

( rpsgroup.com http://www.trcsolutions.com/ " 29
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Results you can rely on

L|qU|d Plume IVIodeI Outputs

- T i S N
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(I\_/Iodellng of Releases of HVLs

m Step 1 — Analysis of HVL Composmon

m Step 2 — Release Calculation

m Step 3 - Atmospherlc dlsper5|on modeling
m Stép 4 — quUId plume modeling

= Step § — Evaporation from liquid piumes

N

——

(l:psgruup.com‘ http://www.trcsolutions.com/
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8 OTRC

7

(Evaporatlon from L|qU|d Plumes |

———— it e LTt R P . ————

m Repeat the atmospheric dispersion modellng based on an
evaporatlng pool -

|| Updated inputs:
— Volume of pooled liquid
- Surface'area of the liquid pool (from liquid pool modeling)
— Seasonal variability (temperature and wind) |
— Duration of the liquid pool

( rpsgroup.com' http://www.trcsolutions.com/
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Results you can rely on

Evaporatlon from L|qU|d Plumes

Rate of vaporization

much lower then initial

vapor release.

Vapor concentrations
drop below thresholds

after a short distance and

might not ever exceed
thresholds

(2l " .
H

Liquid Spill Plume

Time-Averaged
Maximum Vapor Concentration (ppm)

<100

100- 250

250 - 500
[T 1500-7%0
750- 1,000
MR 1.co0-2500
I 2.500-5.000
N s.000 - 10000
M 10000 - t5,000
B 15000 - 25,000

(rps‘group.com

http://www.trcsolutions.com/
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OTRC

Results you canrely on

Overall Results

= Pipeline Centerline

Overall Maximum Area of Impact

- i.iquid Plumes

! | Max Vapor Dispersion from Pooled Liquid

Max Vapor Dispersion from Vapor Releases

i S

rpsgroup:cafm:

http://www.trcsolutions.com/
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Resulits you can rely

(E rom Modeling Results to HCA Segments |

( rpsgroupicom http://www.trcsolutions.com/
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Resvlits you can rely on

CIRC

ﬂ:-rom HCA Seg;nents to the EFRD Study

What is an EFRD?
m Remote Operated Valve (ROV) or a Check Valve
m Protect high consequence areas (HCAs)

Why is an EFRD so important to a pipeline?
m Topography or elevation profile
m Swifthess of shutdown —— —
m Reduce drain down volumes mmvr:nm

(rpsgruupf.com http://www.trcsolutions.com/ 36
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Resuﬂs you can refy on

From HCA Segments to the EFRD Study
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| Summary .

'm Releases from HVL plpellnes can result in dangerous vapor
- clouds and possibly liquid Spl|| plumes.

m |dentifying HCA “could affect” segments may require both

atmospheric dispersion modeling and liquid plume modeling.

m Risk from HVL releases can-be reduced through strategic
placement of EFRDs |

( rpsgroup;com ) http://www.trcsolutions.com/
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265

-

PENNSYLVANRIA

——
PUFLIL NTELTY CRRRLION

April 15,2019
OOR Docket# AP 2019-0502

Kelly Isenberg, Esquire

Appeals.Officer

Commonwealth of Pennsylvania :
Office of Open Records -
333 Market St., 16" Floor
Harrisburg PA 17101-2234

Via Email (kisenberg(@pa.gov)
Re:  Pa PUC Response — OOR Appeal Docket #AP 2019-0502

To the Honorable Appeals Officer Isenberg:

L Procedural History

On Monday, February 4, 2019, Mr. Friedman (Requestor) submitted the following Right-
to-Know Law (RTKL) (65 P.S. §§ 67.101 ef seq.) request (Request) to the Pennsylvania Public
Utility Commission (PUC or Commission): ‘

Background .

On January 31, 2019, representatives of the Public Utility Commission
appeared at a public meeting in East Goshen Township, Chester County.
Event sponsor Rep. Carolyn Comitta provided an opportunity for the
public to ask questions and receive PUC responses. During my
opportunity at the microphone, I had the following exchange with PUC
representative Paul Metro:

Q: You have an estimate of the blast radius that's associated with an
accident on an HVL pipeline, yes?

A: We have reviewed the "buffer zone" calculation that's required by
federal regulations.

Q: Do YOU have an estimate of what that distance looks like?

A: Pardon me, I couldn't hear the... .

Q: Do you have an estimate of what that distance is?

A: Yes.

A video recording of this exchange is at https://youtu.be/bpbj10JXQOk

{
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Request

Under Pennsylvania's Right-to-Know law, I respectfully request all
records in the possession of Paul Metro, his superiors or subordinates, that
relate to the calculation or estimation of the range at which thermal or
overpressure events related to accidents on hazardous, highly volatile
liquids (HVL) pipelines may be experienced. This request does not seek
information provided by Sunoco if that information has been designated as
confidential security information. Rather, it seeks records containing or
related to calculations or estimates of blast radius (Sunoco's term) or
"buffer zone" (PUC's term) regarding accidents or releases from HVL
pipelines in the possession of the PUC, including (but not limited to)
information that was produced for PUC by an external source or that was
developed internally. .

Records responsive to this request are requested in electronic format, if
they exist in that format (e.g. PDF).”

On Monday, March 11, 2019, the Commission denied Mr. Friedman’s RTKL Request
(PUC RTKL 2019-0007).

On Monday, April 1, 2019, the Requestor filed this Appeal (Appeal) to the Office of
Open Records (OOR). The Appeal was defective because it did not include a copy of the
Commission’s Final Response. Requestor cured the defect on April 2, 2019.

On Tuesday, April 2, 2019, OOR notified the PUC of the Appeal, providing the PUC
with seven business days to file a response to the Appeal, or until Thursday, April 11, 2019.

Due to the defective Appeal, the PUC requested an extension to file its response, and on
Friday, April 5, 2019, OOR granted the PUC’s request for three additional days to respond, or
until Monday, April 15, 2019.

IL. Argument '
A. The Responsive Records

The PUC conducted a thorough search for all responsive records. Chiavetta Affidavit § 2.
The responsive records consist of three Reports: Hazard Assessment for ME]; Hazard
Assessment for ME2 Pipeline; and Hazard Assessment for Re-route of ME2 near Chester &
Delaware County, as well as Commission Inspection Reports of these pipelines in which there are
references and reviews of these Hazard Assessments. Metro Affidavit 4 4, 5. The three Reports
were all submitted by Sunoco marked as confidential. Metro Affidavit § 4. These responsive
records are part of active and ongoing Commission investigation of these pipelines. Metro
Affidavit 9 2, 3." The Commission does not have any requested records other than records that
are part of these Commission’s investigations. Metro Affidavit ¥ 6; Chiavetta Affidavit Y 4.
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B. RTKL Exemptions for Safety of the Public and Public Utility Facilities

The RTKL prohibits diselosure of records that “would be reasonably likely to jeopardize
or threaten public safety” or “which creates a reasonable likelihood of endangering the safety or
the physical security of a ... public utility, resource, infrastructure, [or] facility,” including
“Infrastructure records that expose or create a vulnerability through disclosure.” 65 P.S. §
67.708(b)(2) and (3). (Underlining added for emphasis.)

Mr. Metro, the Manager of the Office of the Safety Division, Pipeline Safety Section of the
Commission, states that in his professional opinion, disclosure of the Report, designated as CS],
would compromise security against sabotage or criminal or terrorist acts, and non-disclosure is
necessary for the protection of life, safety, public property or public utility facilities. Metro
Affidavit 1 7, 8.

Specifically, Mr. Metro, in his professional opinion, reasonably believes that release of the
Reports, designated as CSI, would compromise security against sabotage or criminal or terroristic
acts regarding pipeline facilities by illustrating the extent of the impact zone, including casualty
and damage assessments at various ranges, regarding an accident (or sabotage event) on a pipeline.
The reports explicitly provides how such an assessment can be made (as well as the assessment for
these particular pipelines); information which could clearly be used by a terrorist to plan an attack
a pipeline (and particularly on the Sunoco pipelines, as it contains the specific operating
parameters of the pipeline) to.cause the greatest possible harm and mass destruction to the public
living near such facilities. Metro Affidavit 9. In addition, Mr. Metro believes that release of the
Reports would allow for awareness of the potential effectiveness of a sabotage act on a pipeline to
harm the public and create mass destruction, thereby potentially inciting such acts and creating a
great risk to public safety. Metro Affidavit § 10. Finally, Mr. Metro notes that he arrived at his
professional opinion in consultation with numerous other technical gas safety staff at the
Commission, all of which agree with his professional assessment. Metro Affidavit g 11.-

. Based on the foregoing, the requested records are exempt from disclosure as CSI pursuant
to these exemptions of the RTKL. The Commission notes that the Requestor specifically limited
his request: “This request does not seek information provided by Sunoco if that information has
been designated as confidential security information.” Request.

C. Public Utility Confidential Security Information Disclosure Protection Act

The Public Utility Confidential Security Information Disclosure Protection Act
(PUCSIDPA) (Also referred to as Act 156 of 2006) (35 P.S. §§ 2141.1 —2141.8) prohibits
disclosure of “Confidential Security Information” (CSI). 35P.S. § 2141.5(a). CSlis
“information contained within a record maintained by an agency in any form, the disclosure of
which would compromise security against sabotage or criminal or terrorist acts and the non-
disclosure of which is necessary for the protection of life, safety, public property or public utlhty
facilities.,” 35 P.S § 2141.2, (Underhmng added for emphasis.}
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i

The public utility is responsible for determining whether a record or portion thereof
contains confidential security information. When a public utility identifies a record as containing
confidential security information, it must clearly state in its transmittal letter, upon submission to
an agency, that the record contains confidential security information ... 35 P.S. § 2141.3(a).

Section 214f.3(c)(4) of PUCSIDPA provides:

(4) Agency review of the public utility's designation or request to
examine records containing confidential security information shall be
based on consistency with the definition of confidential security
information contained in this act or when there are reasonable grounds to
believe disclosure may result in a safety risk, including the risk of harm to
any person, or mass destruction.

4

35P.S. § 2141.3(c)(4). (Underlining and italics added for emphasis.)
PUCSIDPA defines a number of key terms in these sections.

“Terrorist act.” Any act or acts constituting a violent offense intended to:
(1) intimidate or coerce a civilian population;
(2) influence the policy of a government by intimidation or coercion; or
(3) affect the conduct of a government.

“Violent offense.” An offense under 18 Pa.C.S. Pt. II (relating to
definition of specific offenses), including an attempt, conspiracy or
solicitation to commit any such offense, which is punishable by
imprisonment of more than one year and involves an act dangerous to
human life or property.

“Dangerous to human life or property.” A violent act or an act which is
intended to or likely to cause death, serious bodily injury or mass
destruction.

“Mass destruction.” An act which is intended to or likely to destroy or
cause serious damage to facilities, public or private buildings, places of
public accommodation or public works under circumstances evincing
depraved indifference to human life or property.

35 P.S. § 2141.2. (Definitions.) (Underlining added for emphasis.)
The PUC has issued regulations to effectuate PUCSIDPA at 52 Pa. Code §§ 102.1 —
102.4. Section 102.4(b) of the 52 Pa. Code provides:

4
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§ 102.4. Challenge procedures to confidentiality designation. ...

(b) Relevant factors to be considered for requests to review.

... If the Commission determines that there are reasonable grounds to
believe disclosure may result in a safety risk, including the risk of harm to
any person, or mass destruction, the Commission will deny the request.

52 Pa. Code § 102.4. (Underlining added for emphasis.)

The PUC conducted a thorough search for all responsive records. Chiavetta affidavit ] 2.
The responsive records consist of three Reports: Hazard Assessment for ME1; Hazard
Assessment for ME2 Pipeline; and Hazard Assessment for Re-route of ME2 near Chester &
Delaware County, as well as Commission Inspection Reports of these pipelines in which there
are references and reviews of these Hazard Assessments. Metro Affidavit {4, 5. The three
Reports were all submitted by Sunoco marked as confidential. Metro Affidavit §4. These
responsive records are part of active and ongoing Commission investigation of these pipelines.
Metro Affidavit § 2, 3. The Commission does not have any requested records other than
records that are part of these Commission’s investigations. Metro Affidavit | 6; Chiavetta
Affidavit § 4.

Based on the standards for nondisclosure set forth in PUCSIDPA, the Reports and
Inspection Reports are exempt from disclosure. The Report and Inspection Reports are
“Confidential Security Information™ within the meaning of The Public Utility Confidential
Security Information Disclosure Protection Act (PUCSIDPA) (35 P.S. §§ 2141.1 —2141.8). Mr.
Metro, the Manager of the Office of the Safety Division, Pipeline Safety Section of the
Commission, states that in his professional opinion, disclosure of the Reports and the Inspection
Reports would compromise security against sabotage or criminal or terrorist acts, and non-
disclosure is necessary for the protection of life, safety, public property or public utility facilities.
Metro Affidavit § 7. He based his opinion on consistency with the definition of Confidential
Security Information contained in PUCSIDPA and on that there are reasonable grounds to
believe disclosure may result in a safety risk, including the risk of harm to any person, or mass
destruction, Metro Affidayit § 8.

Specifically, Mr, Metro, in his professional opinion, reasonably believes that release of
the Reports and Inspection Reports would compromise security against sabotage or criminal or
terroristic acts regarding pipeline facilities by illustrating the extent of the impact zone, including
casualty and damage assessments at various ranges, regarding an accident (or sabotage event) on
a pipeline, The Reports and Inspection Reports explicitly provide how such an assessment can
be made (as well as the assessment for this particular pipeline); information which could clearly
be used by a terrorist to plan an attack a pipeline (and particularly on the Sunoco pipelines, as it
contains the specific operating parameters of the pipelines) to cause the greatest possible harm
and mass destruction to the public living near such facilities. Metro Affidavit §9. In addition,
Mr. Metro believes that release of the Reports and Inspection Reports would allow for awareness
of the potential effectivéness of a sabotage act on a pipeline to harm the public and create mass
destruction, thereby potentially inciting such acts and creating a great risk to public safety.

Metro Affidavit § 10. Finally, Mr. Metro notes that he arrived at my professional opinion that
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the Report is Confidential Security Information in consultation with numerous other technical

gas safety staff at the Commission, all of which agree with his professional assessment. Metro
Affidavit 11, '

Based on the foregoing, the requested records are exempt from disclosure as CSI
pursuant to PUCSIDPA. Additionally, the RTKL only requires disclosure of “public records.”
Since PUCSIDPA prohibits disclosure, the Reports, by definition are not a public records and
cannot be disclosed. 65 P.S. § 67.102 and 301(a). The Commission notes that the Requestor
specifically limited his request: “This request does not seek information provided by Sunoco if
that information has been designated as confidential security information.” Request.

Note that “A public official or public employee who acquires a public utility record or
portions thereof which contain confidential security information or any reproduction of a public
utility record or portion thereof which contains confidential security information and who
knowingly or recklessly releases, publishes or otherwise discloses a public utility record or
portion thereof which contains confidential security information or any reproduction of a public
utility record or portion thereof which contains confidential security information commits a
misdemeanor of the second degree subiect to prosecution by the Attorney General and shall,
upon conviction, be sentenced to pay a fine of not more than $5,000 plus costs of prosecution or
to a term of imprisonment not to exceed one year, or both, and shall be removed from office or
agency employment.” 35 P.S. § 2141.6. (Underlining added.)

D. Noncriminal Investigation Exemption

The noncriminal investigation exemption of the RTKL (65 P.S. § 67.708(b)(17)) exempts
from disclosure “a record of an agency relating to a noncriminal investigation,” including
“investigative materials, notes, correspondence and reports,” and records that would, if disclosed,
“reveal the institution, progress or result of an agency investigation.” 65 P.S. § 67.708(b)(17)
and (b)(17)(iv)(A). This exemption is quite broad by the language of the exemption, as it covers
records relating to a noncriminal investigation, or that would reveal “the institution, progress, or
result of” an agency investigation. Webster’s Third New International Dictionary (Unabridged)
(1971) defines “relating” as “present participle of relate — to show or establish a logical or causal
connection between,” and “reveal” as “to make (something secret or hidden) publicly known: to
open up to view.” Use of these broad terms indicates the breadth of this exemption, as it
exempts from disclosure records logically or casually connected with the investigation, or
records that would make publicly known the institution of the investigation, the progress of the
investigation, or the result of the investigation.'

To successfully assert the noncriminal investigative records exemption, the agency must
demonstrate that “a systematic or séarching inquiry, a detailed examination, or an
official probe” was conducted regarding a noncriminal matter. Pa. Dep’t of Health v. Office of
Open Records, 4 A.3d 803, 810-11 (Pa.Cwlth. 2010). Further, the inquiry, examination or

! The noncriminal investigation exemption does have an exception to the exemption regarding disclosability of some
possible outcomes of the investigation; however, the investigation is active and ongoing and thercfore these
exceptions are not applicable. Metro Affidavit ¥ 2, 3.
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probe must be “conducted as part of an agency’s official duties.” Id. at 814.

The Commission’s statutory authority to investigate pipeline matters as part of the PUC’s
official duties is provided by the Public Utility Code (66 Pa.C.S. §§ 101 et. seg). The Public
Utility Code provides: “Public Ultility: (1) Any person or corporations now or hereafter owning
or operating in the Commonwealth equipment or facilities for: (v) Transporting or conveying
natural or artificial gas, crude oil, gasoline, or petroleum products, materials for refrigeration, or
oxygen or nitrogen, or other fluid substances, by pipeline or conduit, for the public for
compensation.” 66 Pa.C.S. § 102. “The commission shall have general administrative power
and authority to supervise and regulate all public utilities doing business within this
Commonwealth.” 66 Pa.C.S. § 501(b). “Every public utility . . . affected by or subject to any
regulations or orders of the commission . . . shall observe, obey, and comply with such
regulations or orders, and the terms and conditions thereof.” 66 Pa.C.S. § 501(c). Finally,
“[w]henever the commission shall be of opinion that any person or corporation . . . is violating,

or is about to violate, any provisions of this part . . . then in every such case the commission may
" institute injunction, mandamus or other appropriate legal proceedings, to restrain such violations
of the provisions of this part, or of the regulations, or orders of the commission, and to enforce
obedience thereto.” 66 Pa.C.S § 502. \

To effectuate this authority, the Commission created the Bureau of Investigation and
Enforcement (BIE) in 2011 to perform the prosecutory functions of the Commission.
Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-
2071852 (Commission Order entered August 11, 2011). BIE is charged with, inter alia,
representing the public interest “in enforcing compliance with the state and federal . . . gas safety
laws and regulations.” Id. at 5; See also 66 Pa.C.S. § 308.2(a)(11) (Statutory section explicitly
creating BIE). As shown by this broad statutory grant of powers, it is part of the Commission’s
official duties to investigate pipeline matters such as Sunoco’s ME1, ME2, and ME2-Bypass
pipelines. ‘

The Commonwealth Court has recognized the PUC’s broad authority to conduct
noneriminal investigations “to-determine ... if utilities are in compliance with the Public Utility
Code, ... the [United States Department of Transportation Pipeline and Hazardous Materials
Safety Administration] and other applicable state and federal regulations.” Pa. Pub. Utility
Comm’n v. Gilbert, 40 A.3d 755, 760 (Pa.Cmwilth. 2012).

The Commission condueted (and is still conducting) “a systematic or searching inquiry,
a detailed examination, or an official probe” of Sunoco’s ME1, ME2, and ME2-Bypass
pipelines. Metro Affidavit §92,3. (Please take Judicial Notice that Sunoco Pipeline, L.P.isa
jurisdictional “public utility,” having received a Certificate of Public Convenience at A-140111,
that is engaged in, inter alia, the intrastate transportation of hazardous liquids.) Paul Metro,
Manager of the Office of the Safety Division, Pipeline Safety Section of the Commission,
oversees the investigation of these matters. Metro Affidavit ] 1, 2, 3. These investigations
began on or about April 1, 2017, and has been active and ongoing since that time. Metro
Affidavit 472, 3. On December 13,2018, Mr. Metro directed the Commission’s Bureau of
Investigation and Enforcement (BIE) to file a Formal Complaint at C-2018-3006534 against
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Sunoco Pipeline L.P. a/k/a Energy Transfer Partners regarding MEI. Thié; proceeding is active
and ongoing. Metro Affidavit q 2.

As shown above, thc Commission is earrying out official investigations conducted as part

of its official duties. The Commission does not have any requested records other than records
that are part of these Commission’s investigations. Chiavetta Affidavit § 4; Metro Affidavit § 6.
Consequently, the noncriminal investigation exemption of the RTKL exempts from disclosure all
of the Commission’s records within the scope of the Request.

E. Additional Reason Why the Requested Records are Exempt from Disclosure

For the reasons stated above, the Commission asserts that PUCSIDPA and the CSI and
noncriminal investigation exemption of the RTKL exempts from disclosure all of the
Commission’s records that are responsive the Request. However, in order to preserve the
Commission’s rights, the Commission will assert all applicable reasons why the requested
records cannot be disclosed.

1. Deliberative Process Privilege

In Commonwealth Acting ex rel. Unified Judicial Sys. v. Vartan, 733 A.2d 1258 (Pa.
1999), the Pennsylvania Supreme Court held that the deliberative process privilege “covers

*documents reflecting advisory opinions, recommendations and deliberations comprising part of
a process by which governmental decisions and policies are formulated.”” The RTKL defines
privilege to include “[t]he attorney-work product doctrine, the attorney-client privilege, the
doctor-patient privilege, the speech and’debate privilege or other privilege recognized by a court
interpreting the laws of this Commonwealth.” 65 P.S. § 67.102. (Underlining added.)

Similarly, “[t]he internal, predecisional deliberations of an agency, its members,
employees or officials . . . including predecisional deliberations relating to a . . . contemplated or
proposcd policy or course of action or any research, memos or other documents used in the
predecisional deliberations™ are exempt from disclosure under the RTKL. 65 P.S. §
67.708(b)(10)(i)(A). Some of the requested records reflect deliberations by BIE staff regarding
the contemplated strategies for the investigations as well as the decision to file a formal
complaint, and therefore are not disclosable pursuant to this common law legal privilege and this
exemption of the RTKL, Also, pursuant to Section 102 of the RTKL, such records subject to a
legal privilege are not “public records” and are therefore not subject to the RTKL’s requirement
to provide public records. 65 P.S. § 67.102 and 301(a).

I11. Concl{lsion

The Commission timely answered the Request, and properly denied the Request because
all requested records are exempt from disclosure pursuant to PUCSIDPA, and the CSI and
noncriminal investigation exemptions of the Right-to-Know Law. The Commission respectfully
requests that the Office of Open Records find that the Commission complied with the Right-to-
Know Law and properly denied the Request, and mark the matter closed. :
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If the Supporting Affidavits are deemed insufficient, the PUC demands, consistent with
minimum due process standards given the extremely limited seven-day response time, in camera
review of all the responsive records. In addition, the PUC reserves the right to supplement this
. response to support the assertion of the additional reasons for nondisclosure if the OQOR rejects
application of PUCSIDPA and the Right-to-Know Law’s CSI and noncriminal investigation
exemptions.

Respectfully submitted,

AL

Steven K. Bainbridge
Assistant Counsel
Pa. Atty. LD, 91018

Enclosures
Chiavetta Affidavit with attachments
Metro Affidavit

Service (Via Email Only)
Mr. Eric Friedman
2 Fallbrook Ln

Glen Mills PA 19342
Eric.law.friedman@gmail.com
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF OPEN RECORDS
Eric Friedman :

v, . OOR AP 2019-0502
Pennsylvania Public Utility Commission :

AFFIDAVIT OF
ROSEMARY CHIAVETTA, SECRETARY
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Before me, the undersigned notary public, this day, April 15, 2019, personally appeared
Rosemary Chiavetta, Secretary of the Pennsylvania Public Utility Commission, to me known,
who being duly sworn according to law, deposes the following:

I, Rosemary Chiavetta, say that | am authorized to make this affidavit on behalf of the
Pennsylvania Public Utility Commission (Commission or PUC), being an employee of the
Commission as Secretary, and having the duty as records custodian for the Commission of
maintaining all records for the Commission, and having knowledge of the facts relevant to the
present matter, the facts set forth are true and correct to the best of my knowledge, information
and belief, and I expect to be able to prove the same at any hearing hereof, attest as follows:

1) In my capacity as Open Records Officer (ORO) of the Commission, on Monday, February 4,
2019, I received Mr. Friedman’s Right-to-Know Law (RTKL) request by email, which was
docketed as PUC RTK 2019-0007. The Request is attached hereto.

2) Following a thorough search for all responsive records, on March 11, 2019, I sent the
Commission’s Response to the Requestor. The Commission’s Response is attached hereto.

3) The Commission’s Bureau of Investigation and Enforcement (BIE) has initiated various
investigations against Sunoco Pipeline L.P. a/k/a Energy Transfer Partners. These investigations
are active and ongoing, '

4) The Commission does not have any responsive records other than those that are part of these
Commission investigations. '

. S
5) The attached documents are true and correct copies of the documents referred jeabove.

semary Chiavettaﬁ\_/v
Secretary
Pennsylvania Public Utility Commission
Subscribed and swom to before me this
April 15,2019, “A) ) i e
Notagy Pblic /
MMONWEALTH OF PENNSYLVANIA
NOTARIAL SEAL

Joanna McEiroy, Notary Public
City of Harrisburg, Dauphin County
My Commission Expires May 12, 2020
MEMBER; FENNSYLVANIA ASSGCIATION Of NOTARIES
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From: . Eric Friedman <eric.law.friedman@gmail.com>

Sent: Monday, February 04, 2019 1:57 PM

Ta: Chiavetta, Rosemary

Subject: [External] Request for records under Pennsylvania's Right-to-Know statute

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.

Backeround

On January 31, 2019, representatives of the Public Utility Commission appeared at a public meeting in East Goshen
Township, Chester County. Event sponsor Rep, Carolyn Comitta provided an opportunity for the public to ask questions
and receive PUC responses. During my opportunity at the microphone, [ had the following exchange with PUC '
representative Paul Metro:

- Q: You have an estimate of the blast radius that's associated with an accident on an HVL pipeline, yes?
A: We have reviewed the "buffer zone" calculation that's required by federal regulations.

Q: Do YQU have an estimate of what that distance lcoks like?

A: Pardon me, | couldn't hear the...

Q: Do you have an estimate of what that distance is?

A: Yes.

A video recdrding of this exchange is at https://youtu.be/bpbj101X00k

Reguest

Under Pennsylvania's Right-to-Know law, [ respectfully request all records in the possession of Paul Metro, his superiors
or subordinates, that relate to the calculation or estimation of the range at which thermal or overpressure events
related to accidents on hazardous, highly volatile liquids (HVL) pipelines may be experienced. This request does not seek
information provided by Sunoco if that information has been designated as confidential security information. Rather, it
seeks records containing or related to calculations or estimates of blast radius {Sunoco’s term) or "buffer zone" {PUC's
term) regarding accidents or releases from HVL pipelines in the possession of the PUC, including {but not limited to)
information that was produced for PUC by an external source or that was developed'internally.

Records responsive to this request are requested in electronic format, if they exist in that format (e.g. PDF).
Thank you,
Eric Friedman

2 Fallbrook Lane
Glen Mills PA 19342



PENNSYLVANIA

—— et
NIUCUTANT WHRmTATY

Eric Friedman

2 Fallbrook Lane

COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

400 NORTH STREET, HARRISBURG, PENNSYLVANIA 17120

March 11, 2019

Glen Mills, PA 19342

IN REPLY PLEASE
REFER TO QUR FILE

PUC RTK 2019-0007

Final response sent via Email only:
Eric.law.friedman(@gmail.com

Dear Mr. Friedman:

By this letter, the Pennsylvania Public Utility Commission (Commission or PUC) responds to your
Right to Know request filed pursuant to the provisions of Pennsylvania’s Right to Know Law (RTKL), 65
P.S. §§ 67.101 et seq., as amended. In your request received Monday, February 4, 2019, you stated:

!
3

‘Background

On January 31, 2019, representatives of the Public Utility Commission
appeared at a public meeting in East Goshen Township, Chester County.
Event sponsor Rep. Carolyn Comitta provided an gpportunity for the
public to ask questions and receive PUC responses. During my
opportunity at the microphone, | had the following exchange with PUC
representative Paul Metro:

Q: You have an estimate of the blast radius that's associated with an
accident on an HVL pipeline, yes?

A: We have reviewed the "buffer zone" calculation that's required by
federal regulations.

Q: Do YOU have an estimate of what that distance looks like?

A: Pardon me, I couldn't hear the...

Q: Do you have an estimate of what that distance is?

A: Yes. )

A video recording of this exchange is at httgs:/fxoutu.be/bp_bj 10JXOQ0k

Request

Under Pennsylvania's Right-to-Know law, I respectfully request all
records in the possession of Paul Metro, his superiors or subordinates, that
relate to the calculation or estimation of the range at which thermal or
overpressure -events related to accidents on hazardous, highly volatile
liquids (HVL) pipelines may be experienced. This request does not seck
information provided by Sunoco if that information has been designated
as confidential security information. Rather, it seeks records containing or
related to calculations or estimates of blast radius (Sunoco's term) or



"buffer zone" (PUC's term) regarding accidents or releases from HVL
pipelines in the possession of the PUC, including (but not limited to)
information that was produced for PUC by an external source or that was
developed internally.

Records responsive to this‘request are requested in electronic format, if
they exist in that format (e.g. PDF).”

Your request is denied.

The documents responsive to your request have been designated as confidential security
information (CSI), and therefore, as your request indicated, you are not seeking such documents. To
the extent that your request does seek such documents, the Commission must deny your request, since
the documents are designated CSI. Additionally, the documents are part of a noncriminal
investigation and therefore are exempt from disclosure under the RTKL.

The Public Utility' Confidential Security Information Disclosure Protection Act (PUCSIDPA)
(35P.S. §§ 2141.1 — 2141.8) prohibits disclosure of “Confidential Security Information” (CSI). 35
P.S. § 2141.2 (Definitions). CSI is “information contained within a record majntained by an agency
in any form, the disclosure of which would compromise security against sabotage or criminal or
terrorist acts and the non-disclosure of which is necessary for the protection of life, safety, public
property or public utility facilities.” 35 P.S § 2141.2. The documents requested were designated as
CSI and are not disclosable.

In addition, the RTKL provides for exemptions for CSI. The RTKL prohibits disclosure of
records that “would be reasonably likely to jeopardize or threaten public safety” or “which creates a
reasonable likelihood of endangering the safety or the physical security of a ... public utility,
resource, infrastructure, [or] facility,” including “infrastructure records that expose or create a
vulnerability through disclosure.,” 65 P.S. § 67.708(b)(2) and (3). Therefore, the documents
requested are not disclosable under the RTKL.

Finally, the documents are exempt from disclosure pursuant to the noncriminal investigation
provision of the RTKL (65 P.S. § 67.708(b)(17)), which exempts from disclosure “records of an
agency relating to a noncriminal investigation,” including “investigative materials, notes,
correspondence and reports,” and records that would “reveal the institution, progress or result of an
agency investigation.” 65 P.S. § 67.708(b)(17). .

For all of the reasons stated, the records requested are exempt from disclosure.
This response constitutes the final response of the Commission to your RTK Law Request.
NOTICE OF RIGHT TO APPEAL

If you believe the PUC has wrongfully denied any part of your request, you may appeal within 15
business days from the date of this letter to:

Office of Open Records

16™ Floor

333 Market Street
Harrisburg, PA 17126-0333
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. )

If you choose to file an appeal, you must do so within 15 business days of the mailing date of the
agency’s response. 65 P.S. § 67.1101. Please note that a copy of your original Right-to-Know request and
this denial letter must be included when filing an appeal. The law-also requires that you state the reasons
why the record is a public record and address the reasons the Agency denied your request. Visit the Office
of Open Records website at http://openrecords.pa.gov for further information on filing an appeal.

Please be advised that this correspondence will serve to close this record with our office as
permitted by law.

Sincerely,

- Rosemary Chiavetta
Secretary and Right to Know Officer
Pa Public Utility Commission

cc: Steven Bainbridge, PUC Assistant Counsel
- Right to Know File PUC RTK 2019-0007



OOR AP 2019-0502

\
COMMONWEALTH OF PENNSYLVANIA
OFFICE OF OPEN RECORDS
Eric Friedman e “ '
V. : OOR AP 2019-0502
Pennsylvania Public Utility Commission :

AFFIDAVIT OF SN
PAUL J. METRO, MANAGER :
~ OFFICE OF THE SAFETY DIVISION, PIPELINE SAFETY SECTION
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Before me, the undersigned notary public, this day, April 15, 2019, personally appeared
Paul J. Metro, Manager of the Safety Division, Pipeline Safety Section of the Pennsylvania
Public Utility Commission, to me known, who being duly sworn accordmg to law, deposes the
following:

I, Paul J. Metro, say that I am authorized to make this affidavit on behalf of the
Pennsylvania Public Utility Commission (Commission or PUC), being an employee of the
Commission as Manager of the Safety Division, Pipeline Safety Section, and having the
responsibility for investigating, analyzing, and responding to pipeliné safety issues in
Pennsylvania, and having knowledge of the facts relevant to the present matter, the facts set forth -
are true and correct to the best of my knowledge, information and belief, and I expect to be able
to prove the same at any hearing hereof, attest as follows:

1) In my capacity as Manager of the Safety Division, Pipeline Safety Section of the Commission,
I oversee Commission investigations of gas and hazardous volatile liquid pipelines.

2) On or about April 1, 2017, the Commission commenced an official investigation of the
“Mariner East 1” (ME1) pipeline under my oversite. The investigation is active and has been
ongoing since that time. On December 13, 2018, the Commission’s Bureau of Investigation and
Enforcement (BIE) filed a Formal Complaint C-2018-3006534 against Sunoco Pipeline L.P.
a’k/a Energy Transfer Partners (Sunoco) to contmuc this investigation. This proceeding is active
and ongoing,

3) The Commission also has these additional investigations of Sunoco pipelines: March 2018

Investigation of ME1 (“Lisa Drive” Investigation of ME]); Investigation of “Mariner East 2”

(ME2); and July 2018 Invesngatron of “Marmer East 2 — Bypass) (ME2-bypass). All of these
investigations are active and ongoing.

4) The Commission records that “relate to the calculation or estimation of the range at which
thermal or overpressure events related to accidents on hazardous, highly volatile liquids (HVL)
pipelines may be experienced,” (also described as “containing or related to calculations or
estimates of blast radius (Sunoco's term) or "buffer zone" (PUC's term) regarding accidents or
releases from' HVL pipelines in the possession of the PUC, including (but not limited to)
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OOR AP 2019-0502

information that was produced for PUC by an external source or that was developed internally”)
(that is, the requested records), consist of the following, all filed with the Commission by Sunoco
Pipeline L.P. a/k/a Energy Transfer Partners (and marked as Confidential by Sunoco). These
records are part of the active and ongoing investigations of these pipelines. These records were
produced to the Commission by Sunoco and are marked as confidential,

Hazard Assessment for MEl.
Date: 12-17-2013
Pages: 56

Hazard Assessment for proposed ME2 Pipeline
Date 3-27-2017
Pages: 67

Hazard Assessment for Re-route of ME2 near Chester & Delaware County
Date: 10-5-2018
Pages: 33

5) In addition to the three reports indicated in paragraph four, the Commission has requested
records in the form of Inspection Reports created by Commission Safety Staff in which there are
references and reviews of these Hazard Assessments. These Inspection Reports are part of the
active and ongoing investigations indicated above.

6) The Commission does not have any requested records other than records that are part of these
Commission’s investigations.

7) The requested records are “Confidential Security Information” within the meaning of The
Public Utility Confidential Security Information Disclosure Protection Act (PUCSIDPA) (35
P.S. §§ 2141.1 — 2141.8). In my professional opinion, disclosure of the requested records would
compromise security against sabotage or criminal or terrorist acts, and non-disclosure is
necessary for the protection of life, safety, public property or public utility facilities.

8) I based my opinion on the definition of “confidential security informétion” contained in
PUCSIDPA and on that there are reasonable grounds to believe disclosure may result in a safety
risk, including the risk of harm to any person, or mass destruction.

9) In my professional opinion, release of the requested records would compromise security
against sabotage or criminal or terroristic acts regarding pipeline facilities by illustrating the
extent of the impact zone, including casualty and damage assessments at various ranges,
regarding an accident (or sabotage event) on a pipeline. These Reports and Inspection Reports
explicitly provides how such an assessment can be made (as well as the assessment for this
particular pipeline); information which could clearly be used by a terrorist to plan an attack a
pipeline (and particularly on these Sunoco pipelines, as they contains the specific operating
- parameters of the pipelines) to cause the greatest possible harm and mass destruction to the
public living near such facilities,

) .
10) In my professional opinion, release of the requested records would allow for awareness of
the potential effectiveness of a sabotage act on a pipeline (and in particular on these pipelines) to

Page 2 of 3



OOR AP 2019-0502

harm the public and create mass destruction, thereby potentially inciting such acts and creatmg a
great risk to public safety.

11) I arrived at my professional opinion that the requested records are Confidential Security
Information in consultation with numerous other technical gas safety staff at the Comrmssmn all'
of which agree with my professional assessment.

/w/%///’

Paul J

Manager of the Safety Division

Pipeline Safety Section

Pennsylvania Public Utility Commission

" Subscribed and sworn to before me this
April 15, 2019.

PN //éﬁ/@ﬂ{ |

otary Public

_COMMONWEALTH OF PENNSYLVANIA
NOTARIAL SEAL
Joanna McElray, Notary Public
City of Harrisburg, Dauphin County
My Commission Expires May 12, 2020
MEMBER, PERNSYLVANIA ASSOCIATION OF NOTARIES
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Isenberg, Kelly

From:
Sent:
To:
Cc;

Subject:
Attachments:

Good afternoon,

Trout, Doreen

Monday, April 15, 2019 3:30 PM

Isenberg, Kelly '

Chiavetta, Rosemary; Bainbridge, Steven; Herzog, John; Pankiw, Bohdan;
Eric.law.friedman@gmail.com

Commission response to Friedman Appeal AP 2019-0502

Commission response to Friedman OOR Appeal AP 2019-0502.pdf

. Attached is the Commission’s response 'to the Friedman Appeal AP 2019-0502, along with attachments.

Doreen

Doreen Trout

Office Administrator

Pa PUC
Secretary’s Burean






Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please retum to the sender.

From: Eric Friedman <eric.law.friedma n@gmail.com>
Sent: Monday, April 15,2019 11:29 PM

To: Isenberg, Kelly <kisenberg@pa.gov>

Cc: Chiavetta, Rosemary <rchiavetta @pa.gov>

* Subject: [External] Friedman Appeal AP 2019-0502

e

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources.
To report suspicious email, forward the message as an attachment to CWOPA SPAM@pa.qov.”

!
Good evening Ms. Isenberg,

The PUC's Response dated April 15, 2019 is riddled with inaccurate assertions, including in the affidavits sworn by
Secretary Chiavetta and Fixed Utilty Manager Metro, | will address some of these below, but do not admit any of the
assertions in the PUC's Response or its affidavits. As documented in the record of this matter, the PUC's agency open .
records officer appears to have an aversion to the Pennsylvania Right-to-Know statute. Nevertheless, that statute turns
on a principal of openness and public access. The PUC has identified three specific records in its possession that are
responsive to my request, along with apparently innumerable other records which it does not identify specifically.
{These are "Commission Inspection Reports of these pipelines in which there are references and reviews of these
Hazard Assessments." Response page 2. PUC does not further identify or provide a count of how many records exist in
this category). - :

| respectuly request a determination that PUC should release all records responsive to my request. If you cannot
immediately direct this, | respectfully continue to request OOR in camera review of all responsive records in possession
of the PUC.in order that there can be an independent review of the PUC's claims that these records are exempt from
release, bearing in mind that it is the burden of the PUC to prove its case.

From its Response, it is abundantly clear that PUC acknowledges that the hazardous, highly volatile liquids proposed to
be transported in Mariner East have the capability, if released for any reason, to cause mass destruction and loss of life.
(The phrase "mass destruction" appears no fewer than twelve times in PUC's Response}. This mass destruction
potential is a function of the-infrastructure that PUC has permitted to be constructed in areas of concentrated,
vulnerable populations and valuable property, despite the fact that the proposed project is unsupported by any
credible plan to protect the public from continued releases of these materials, as required by federal regulation which



PUC has both responsibility arid authority to enforce. {See Title 49 of the Code of Federal Regulations section 195.440).
This_hazard is caused by the infrastructure itself, not knowledge of any particular aspect of it.

Moreover, as noted previously in the record of this matter, there are no secrets to keep. In the case of accidents
involving hazardous, highly volatile liquids {HVL}), the potential for mass destruction is indeed enormous. There are-in
the public domain many HVL accident reports that illustrate that potential. (For example: the 1992 Brenham, TX
accident, which killed three people in a sparsely populated area and damaged or destroyed every structure within
three square miles; the 2014 accident in Kaohsiung, Taiwan, which killed 32 people and injured an additional 321
others; or the January 2015 ATEX ethane pipeline explosion in Follansbee, WV, which damaged buildings 2,000 feet
from the rupture location). There are also numerous estimates in the public domain of what can.happen in HVL
accidents. | have already submitted to the record of this matter the TRC model of an HVL pipeline accident. {"Life-
threatening effects or death” to about 2,500 feet, without ignition; "lower explosive limit" extending to about 4, 000
feet). '

~

There are other publicly available models of HVL accidents. For example, in November 2018, Delaware County Council
publicly released its study of the Mariner East HVL overpressure and thermal impact radius. Its'report concluded that in
a rupture of Mariner East 2, with |gn|t|on the fatal thermal  impact zone could extend to about 6,800 feet.
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This diagram from the Delaware County risk assessment titled "Late Flammable Cloud Footprint” illustrates the thermal
impact resulting from a rupture of a 20-inch highly volatile liquids pipeline with ignition delayed for several minutes.
The two loops show the area where the gas concentration wouid be in the flammable range. The inner one shows the
area affected under turbulent atmospheric conditions, and the outer one shows the area affected under stable, low-
wind conditions, such as often occur at night. The outer area extends 2,075 meters from the leak (about 6,800 feet,
more than a mile and a quarter). According to the risk assessment, people outdoors and within this area will be fatally
burned.

Moreover, that Chester and Delaware Counties are densely populated is hardly classified information. Population data -
are readily available from the US Census to any person with an internet connection. In fact, Chester County's
Department of Emergency Services has provided to the public an estimate of the numbers of people within one-half
mile of the proposed ME2 across Chester County, broken down by municipality:
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~ MuniName | Sum POPULATION EST
East Mantmeal ) 146} ’
West Nantmeal 413}
Wallace ' - 789|
Elverson | 1032
Upper Uwchlan t 7 2153] .
West Goshen 2410
Westtown ] 3157}
Uwchian } 8139]
East Goshen 89551
West Whitelana | . _ ... 11282]

These numbers are readily available to anyone with malicious intent, just as they are to anyone who simply wants to
understand the degree of risk being imposed upon her community. Again, the hazard (of "mass destruction," in PUC's
terminology) is because of the infrastructure itself, not the availability of any records of the PUC. Finally, there is no
mystery about where the infrastructure is located. Lightly secured, above ground HVL valve sites are readily visible
across Chester and Delaware Counties from heavily trafficked roadways, schools, and residential subdivisions. As one
example, in Delaware County, patrons of a sports bar along SR 352 can view a-Sunoco HVL valve site at close range
from the uncurtained picture window in the bar area. If these patrons step outside and into the bar's smoking area,
they canlook down from above into the valve site approximately ten feet away while enjoying their smoke.
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| noted above that there were numerous inaccuracies in PUC's assertions, including in its sworn affidavits. As one
example, in paragraph 4 of her affidavit, Ms. Chiavetta states "The Commission does not have any responsive records
other than those that are part of these Commission investigations. " This sworn statement directly contradicts t| the PUC's

statement at page 2 of its Requrﬂr;e__"g'l’ he r responswe records. consist of three Reports - Hazard Assessment for A MEI ;
iI-Iazard Assessment for ME2 Pipeline; and Hazard Assessment for Re-route of ME2 near Chester & Delaware County,ﬁ_gs
well as Commission Inspection Reports of these pipelines in which there are references and reviews of these Hazard

Assessments:"

-

1 respectfully request that OOR direct the release of all of the records identified in highlight above. To the extent that
PUC claims that any record was designated by Sunoco as confidential, | respectfully request in camera review to -
specifically determine the means and method of that de5|gnat|on (if it exists} and what part of the record is covered by
it. Any part of the record not covered by the designation should be released. If the designation is vague, nonspecific, or
does not apply to the requested record, then all of it can be released. Likewise with any record the PUC claims is
exempt from release because it is part of an investigation; | request in camera review to determine the accuracy of the
assertion, and the release of all nonexempt portions of records under the RTKL's "openness” doctrine.

\

Respectfully submitted,

Eric Friedman

On Mon, Apr 15, 2019 at 3:29 PM Trout, Doreen <DOTROUT@pa.gov> wrote: -

Good afternoon,

Attached is the Commission’s response to the Friedman Appeal AP 2019-0502, along with attachments.
Doreen

Doreen Trouwt

Office Administrator

Pa PLC

Secretary’s Bureau






Isenberg, Kellz- ‘

From: * Isenberg, Kelly
_ Sent: Thursday, April 18, 2019 8:44 AM

To: Eric Friedman

Ce Chiavetta, Rosemary; Bainbridge, Steven; WESnyder@hmslegal.com

Subject: RE: [External] Friedman Appeal AP 2019-0502

Tracking: Recipient Delivery
Eric Friedman
Chiavetta, Rosernary Delivered: 4/18/2019 8:45 AM
Bainbridge, Steven . Delivered: 4/18/201§ 8:45 AM

WESnyder@hmslegal.com

Mr. Friedman,
: }
“Thank you for your prompt response and agreement to extend the Final Determination deadline.

This email will confirm that the Requester has granted the OOR an extension to issue the Final Determination in this
matter until May 15, 2019. ' :

Sincerely,
Kelly Isenberg

Kelly C. Isenberg
\ ' Appeals Officer .
L/fj Office of Open Records

333 Market Street, 16™ Floor
Harrisburg, PA 17101-2234.
Phone: (717) 346-5903

Fax; (717) 425-5343
https://www.openrecords.pa.gov
‘@OpenRecordsPA

Confi dennallty Notice: This electronic communication is privileged and conﬁdentlal and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.

From: Eric Friedman <eric.law.friedman@gmail.com>
Sent: Wednesday, April 17, 2019 10:09 PM

To: Isenberg, Kelly <kisenberg@pa.gov>

Cc: Chiavetta, Rosemary <rchiavetta@pa.gov>
‘Subject: Re: [External] Friedman Appeal AP 2019-0502

Good evening Ms. Isenberg,

| do not object to an extension of time until May 15, 2019 for OOR to issue a Final Determination in this matter. Should
you require a further extension in order to perform an in camera review of responsive records by OOR, please let me
know.



With respect to Sunoco/Energy Transfer's request to participate in my RTKL appeal: | respectfully reiterate my view that
it is without standing to do so, and that PUC's invitation to it was inappropriate and, possibly, a bad-faith attempt to
complicate what is really a very simple records request. | also reiterate thatlam covered‘by a Commonwealth Court
Protective Order, issued for good cause, which it appears Sunoco/Energy Transfer has already wolated once in this
proceeding.

Sincerely,
Eric Friedman

On Wed, Apr 17, 2019 at 11:36 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:

Dear Mr. Friedman,

1 am writing to seek a two-week extension of time to issue a Final Determination in the above-referenced matter. We
are seeking the extension to ensure sufficient time to fully consider Energy Transfer’s Request to Participate, the
submissions made by the PUC and yourself, your request that the OOR conduct in camera review, and to conduct the
necessary research and analysis to adjudicate this appeal, while also complying with internal drafting and editing
deadlines.

If we do not receive an objection to the request for an extension by the cIose of business tomorrow, April 18, 2019
(11:59:59 p.m.), the new deadline for the issuance of a Final Determination will be May 15, 2019. In addition, should
the OOR determine that it is necessary to perform an /n camera review of records, additional time will be needed.

Thank you in advance for your anticipated cooperation in this regard.

Sincerely,

Kelly Isenberg

* Kelly C. Isenberg
\ I Appeals Officer
I\

| Office of Open Records
333 Market Street, 16" Floor

Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.gov

@OpenRecordsPA






Isenberg, Kellz )

From: Isenberg, Kelly

Sent: Monday, April 22, 2019 8:03 AM

To: ‘ Eric Friedman

Cc: Chiavetta, Rosemary; Metro, Paul; Bainbridge, Steven
Subject: RE: [External] Mariner East vulnerability models

Mr. Friédman,

Mr. Bainbridge is the attorney representing the PUC in this matter. Please be mindful of including him on
communications with the OOR. | am copying him on this email.

Thank you for your attention to this matter.
' T~

Sincerely,

Kelly Isenberg

Kelly C. Isenberg

Appeals Officer

Office of Open Records

333 Market Street, 16th Floor
‘Harrisburg, PA 17101-2234
Phone: {717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.gov
@0OpenRecordsPA

Confidentiality Notice: This electronic commumcatlon is privileged and confi dentlal and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.

From: Eric Friedman <eric.law.friedman@gmail.com>

Sent: Sunday, April 21, 2019 9:31 PM

To: Isenberg, Kelly <kisenberg@pa.gov>

Cc: Chiavetta, Rosemary <rchiavetta@pa.gov>; Metro, Paul <PM ETRO@pa gov>
Subject: [External] Mariner East vulnerability models

)
ATTENTION: This email message is from an-external sender, Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.

At the bottom of the following post there is a list of nine (9) locations with dense, vulnerable populations that have been
modeled using publicly available information:

https: //gccOl safelinks.protection.outlook. com/7url https%3A%2F%ZFdragonplpedlary com%2F2018%2F12%2F07%2Fh
ow-i-model-a-local-pipeline-
accrdent%zF&amp,data-02%7C01%7Ck|senberg%40pa gov%7C98befe8520dc43f1736008d6c6c22640%7C41892841012

1



84dd59b6c47fc53931bde%7C1%7C0%7C636914934501059272&amp,sdata oquldO.BstZIOwchUGVMKPoTb%ZFJy%ZB
XW20AKXs5xpBk%3D&amp;reserved=0

The locations are:

¢  Glenwood Elementary School (Delaware County). Rupture of 12-inch “bypass” pipeline.

¢ Wellington at Hershey's Mill (Senior care, Chester County). Rupture of 20-inch pipeline.

*  Shamona Creek Elementary Schoo! (Chester County). Rupture of 12-inch “bypass” pipeline.

*  Pennell Elementary School (Delaware County). Rupture of 8-inch ME1 pipeline.

* Glenwood Elementary and the Granite Run Mall area (Delaware County). Rupture of 20-inch pipeline.

¢«  Twin Valley High School and Middle School. Rupture of 20-inch pipeline.

¢ Middletown-area (Dauphin County) High School and Middle School and Reid Elementary. Rupture of 20-inch
pipeline. -

*  East Goshen Elementary (and other schools in the West Chester Area School District). Rupture of 20-inch pipeline.
. Mechanicsburg, mcludmg schoois. Rupture of 20-inch plpehne

In addition, the following post demonstrates how the proposed Mariner East route goes through the center of the most
densely populated parts of southeast Pennsylvania:
https://gcc01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdragonpipediary.com%2F2018%2F06%2F29%2Fp
opulation-density-maps-lessons-on-where-not-to-put-a-

pipeline%2F&amp;data=02%7C01%7Ckisenberg%40pa. gov%7C98befe8520dc43f1736008d6c6c22640%7c418e2841012
84dd59b6c47fc53931bde%'lCl%7CO%7C636914934501059272&amp,sdata"Kra13gI0hRQTU1UaSan3A9pst50NE3tNI9
SMGOGO%3D&amp,reserved 0 . \






Isenberg, Kell! ' |

From: Isenberg, Kelly
Sent: Tuesday, April 23, 2019 8:17 AM
To: Bainbridge, Steven; 'Eric Friedman’ )
- Subject: RE: OOR Appeal 2019-0502 -- PUC request for clarification
Follow Up Fiag: Follow up '
Flag Status: ' Flagged
Tracking: . Recipient - Delivery
' Bainbridge, Steven - Delivered: 4/23/2019 8:17 AM

'Eric Friedman'

Mr. Bainbridge,

The record in this matter closed on April 15, 2018. At this juncture, I have not received have not made a determiﬁation
on whether to accept Mr. Friedman’s April 21, 2019 submission into the record. .

As you are aware, the determination of whether the submission is relevant, probative and non-cumulative and should
be admitted to the record for consideration is left to the Appeals Officer's discretion. See 65 P.S. §1102(b)(3) (stating
that “the appeals officer shall rule on procedural matters on the basis of justice, fairness, and the expeditious resolution
of the dispute”). However, since we have not determined if any submissions made beyond the record closing date are
relevant, probative and non-cumulative and warrant admission into the record, if the Commission wishes to submit a
reply, the OOR will grant 2 business days to do so until April 25, 2019.

Any additional submissions'will require a request to reopen the record and additional time granted to make
supplemental submissions would be contingent upon a corresponding deadline extension for the OOR to issue a final
determination.

| believe that | have respended to your inquiry. Should you have additional questions, please advise.

Sincerely, . .
Kelly Isenberg \

Kelly C. Isenberg
\ N Appeals Officer
|~ Office of Open Records

1 g

d:-ﬂ 333 Market Street, 16" Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903
Fax; (717) 425-5343
https.//www.openrecords.pa.gov
{00OpenRecordsPA

rd
Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.



From: Bainbridge, Steven

Sent: Monday, April 22, 2019 4:01 PM :

To: Isenberg, Kelly <kisenberg@pa.gov>; 'Eric Friedman' <eric.law. friedman@gmail.com>
Subject: OOR Appeal 2019-0502 -- PUC request for clarification

Dear Appeals Officer Isenberg,

Pursuant to your Official Notice Letter dated April 2, 2019 in OOR Appeal 2019-0502, you notified the parties, inter alia,
that r

“Both parties may submit information and legal argument to support their positions by 11:59:59 p.m. on April 11, 2019.
The record closing date is seven (7) business days from the date of this letter . . .” The submission deadline was then
extended to April 15, 2019 by OOR decision.

The Pennsylvania Public Utility Commlssmn requests guidance regarding this OOR directive. Specifically, is the record
closed as this point or is the OOR. allowmg continuing submissions? To the extent the OOR is not enforcing its directive,

are both parties permitted to file additional submissions?

Thanic you for your anticipated response.

Sincerely,

Steve Bainbridge
“Assistant Counsel
Pennsylvania Public Utility Commission






Isenberg, Kelly ' '

*From: Whitney Snyder <WESnyder@hmslegal.com>

Sent: Tuesday, April 23, 2019 5:17 PM

To: Isenberg, Kelly; Eric Friedman

Cc: Chiavetta, Rosemary; Bainbridge, Steven

Subject: RE: [External] Friedman Appeal AP 2019-0502
Attachments: 19-04-23 ET Response Opposing In Camera Review.pdf
"Follow Up Flag: Flag for follow up

Flag Status: Flagged

Ms. Isenberg,
Attached please find Energy Transfer's Response to Requester’s April 15, 2019 request for in camera review,
Best,

Whitney E. Snyder'

Hawke McKeon & Sniscak LLP
www.hmslegal.com

100 N. Tenth Street
Harrisburg, PA 17101
717-236-1300
wesnyder@hmslegal.com

THIS E-MAIL MAY CONTAIN PRIVILEGED, CONFIDENTIAL, COPYRIGHTED, OR OTHER LEGALLY PROTECTED INFORMATION. IF YOU ARE NOT THE
INTENDED RECIPIENT (EVEN IF THE E-MAIL ADDRESS ABOVE IS YOURS), YOUMAY NOT USE, COPY, OR RETRANSMIT IT. IF YOU HAVE R.E.CEWED THIS
BY MISTAKE PLEASE NOTIFY US BY RETURN E-MAIL, THEN DELETE THANK YOU.

NEW IRS RULES RESTRICT WRITTEN FEDERAL TAX ADVICE FROM LAWYERS AND ACCOUNTANTS. THIS STATEMENT IS INCLUDED IN OUTBOUND
EMAILS BECAUSE EVEN INADVERTENT VIOLATIONS MAY BE PENALIZED, NOT! HING IN THIS MESSAGE 1S INTENDED TO BE USED, OR MAY BE USED, TO
AVOID ANY PENALTY UNDER FEDERAL TAX LAWS. THIS MESSAGE WAS NOT WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF ANY
"TRANSACTION. . -

From- Isenberg, Kelly <ktsenberg@pa gov>

Sent: Thursday, April 18, 2019 8:44 AM

To: Eric Friedman <eric.law.friedman@gmail.com>
Cc: Chiavetta, Rosemary <rchiavetta@pa.gov>; Bainbridge, Steven <sbainbridg@pa.gov>; Whitney Snyder
<WESnyder@hmslégal.com>

Subject: RE: [External] Friedman Appeal AP 2019-0502 .

Mr. Friedman,
Thank you for your prompt response and agreement to extend the Final Determination deadline.

This email will confirm that the Requester has granted the OOR an extens:on to issue the Final Determination in this
matter until May 15, 2019.

Sincerely,
Kelly Isenberg



Hawke

McKeon&

Sniscak LLP

ATTORNEYS AT LAW |

100 North 10 Street, Harrisburg, Pennsylvania 17101 | (717)236-1300 | www.hmslegal.com
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April 23,2019

VIA ELECTRONIC MAIL

Kelly Isenberg, Esq.

Appeals Officer :

Office of Open Records | TN

333 Market Street, 16" Floor '

Harrisburg, PA 17101-2234 ,

kisenberg@pa.gov Y

Re: Energy Transfer’s Response in Opposition to In Camera Review
OOR Appeal Docket #AP 2019-0502

Energy Transfer (ET) submits this response in opposition to in camera review in the
above-captioned matter for two reasons. First, as the PUC’s affidavits and position statement
clearly show, these records are exempt from disclosure under the non-criminal investigatory
exemption and in camera review serves no purpose to establish that fact. Second, ET and the
PUC’s position statements and affidavits sufficiently establish that these records have been
designated and are Confidential Security Information not subject to disclosure under the Right-
To-Know law and that determination lies exclusively with the PUC.

First, there is nothing inconsistent about the PUC’s statements that these records were
obtained as part of a non-criminal investigation and are thus exempt from disclosure.
Requester’s April 15, 2019 email attempts to cherry pick and mischaracterize the PUC’s position
statement, which lists three reports and then mentions “Commission Inspection Reports.” Those
statements are not inconsistent with the PUC’s statements that these records were obtained or
created during a non-criminal investigation. ET submitted these documents to PUC as part of an
investigation. In camera review to determine why the documents were obtained by PUC ‘would
serve no purpose especially where, as here, that fact is sufficiently established through
supporting affidavits. :

Second, the records implicated by this request contain Confidential Security Information

identified and submitted pursuant .to The Public Utility Confidential Security Information
Disclosure Protection Act (35 P.S. §§ 2141.1 — 2141.8). Contrary to the unsubstantiated and

il



Kelly Isenbérg, Esq.
April 23,2019
Page 2

unsupported speculation advanced in Requester’s April 15, 2019 e-mail submission, the
affidavits submitted by PUC and ET are sufficient to establish that the records are confidential
within the meaning the CSI Act. See PUC Position Statement at 3-6 and supporting affidavits;
see also, ET Position Statement at 3-5 with supporting affidavit. Such records are not subject to
the provisions of the RTKL. 35 P.S. § 2141.4 (“Public utility records or portions thereof which
contain confidential security information, in accordance with the provisions of this act, shall not
be subject to the provisions of ... the Right-to-Know Law.”).

Moreover, a challenge to the confidential status of records submitted pursuant to the CSI
Act rests exclusively with the Pennsylvania PUC, not the Office of Open Records. 35 P.S. §
2141.3(c) (providing agency to which information was submitted with exclusive authority to
review and consider challenges of confidential designation); 52 Pa. Code § 102.4 (setting forth
PUC’s procedures for challenges to confidential information). In sum, in camera review by OOR
of the records at issue is not only unnecessary, it is statutorily prohibited. Therefore, Requester’s
request for in camera review must be denied.

S

Respectfully submitted,

/s/_Whitney E. Snyder :
Thomas J. Sniscak, Esq. (PA ID No. 33891)
Kevin J. McKeon, Esq. (PA ID No. 30428)
Whitney E. Snyder, Esq. (PA ID No. 316625)
~ ‘ Hawke, McKeon & Sniscak LLP ~
' 100 North Tenth Street
. Harrisburg, PA 17101
Tel: (717) 236-1300
p tisniscak@hmslegal.com
kimckeon@hmslegal.com
wesnyder@hmslegal.com
Attorneys for Energy Transfer
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‘Isenberg, Kellz . ' —————————

From: ' | Bainbridge, Steven

Sent: Wednesday, April 24, 2019 11:38 AM y
To: g Isenberg, Kelly; 'Eric Friedman' .
Cc: ,Chiavetta, Rosemary; Trout, Doreen

Subject: , OOR Appeal 2019-0502 -- PUC Response to Requestor Mr. Friedman email responses to
' _ the Commission’s Appeal Response

OOR Appeal 2019-0502
Dear Appeals Officer Isenberg,

The Commission supports Energy Transfer’s April 23, 2019 Response in Opposition to In-camera review.

i
The Commission also responds to three issues raised by Requestor Mr. Friedman in hIS Iate-flled email responses to the
Commission’s Appeal Response.

First, the Office of Open Records {(OOR) should not accept Mr. Friedman'’s late-filed factual materials. Beyond being late-
filed, these allegations are not supported by affidavit in direct violation of OOR’s April 2, 2019 directive. {“Note to
Parties: Statements of fact must be supported by an affidavit or attestation made under penalty of perjury by a person
with actual knowledge. Any factual statements or allegations submitted without an affidavit will not be considered.”)
(emphasis in original). =

Second, the Commission has filed supporting affidavits regarding the designation of the requested records as
Confidential Security Information (CSI). Under the RTKL, a sworn affidavit or statement made under the penalty of
perjury may serve as sufficient evidentiary support. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa.
Commw. Ct. 2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010). In the absence of any
evidence that the Agency has acted in bad faith, “the averments in [the affidavits] should be accepted as true.” '

" McGowan v. Pa. Dep't of Envtl. Prot., 103 A.3d 374, 382-83 (Pa. Commw. Ct. 2014) (citing Office of the Governor v.
Scolforo, 65 A.3d 1095, 1103 {Pa. Commw. Ct. 2013)). There is no evidence that the PUC has acted in bad faith.

. Therefore the affidavits should be accepted as true and the records should be accepted as CSl. In camera review is not

appropriate since the records are properly designated CSl.

7

Third, Mr. Friedman asserts that.he is covered by a Protective Order which would allow him access to the requested
documents, The Commission is not aware of any such Order nor is the Commission convinced that such an order, if it
exists, would allow access to protected CSI. :

”~

¢

Respectfully submitted, _

Steve Bainbridge
Assistant Counsel
Pennsylvania Public Utility Commission






Isenberg, Kellx :

)

From: Isenberg, Keily

Sent; Monday, May 6, 2019 8:42 AM

To: ‘Eric Friedman'

Cc: Bainbridge, Steven; Chiavetta, Rosemary; WESnyder@hmslegal.com

Subject: Friedman v. PUC - OOR Dkt. AP 2019-0502 ‘

Importance: High

Tracking: Recipient Delivery

' Eric Friedman' )

Bainbridge, Steven Delivered: 5/6/2019 8:42 AM
Chiavetta, Rosemary Delivered:; 5/6/2019 8:4_2 AM

WESnyder@hmslegal.com

Dear Mr. Friedman:

I am writing to seek an additional two-week extension of time to issue a Final Determination in the above-referenced
matter. While | have made considerable progress in the analysis and drafting of the Final Determination, further
research and consideration of certain legal issues presented by the appeal is necessary to complete the adjudication.

If we do not receive an objection to the request for an extension by the close of business tomorrow, May 7, 2019
(11:59:59 p.m.}, the new deadline for the issuance of a Final Determination will be May 29, 2019.

Thank you in advance for your anticipated cooperation in this regard.

Respectfully,
Kelly Isenberg

Kelly C. Isenberg
/\‘r'_‘g Appeals Officer
gl ﬁ Office of Open Records
333 Market Street, 16™ Floor

Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.rov
(OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.






Isenberg, Kellx

From; {senberg, Kelly

Sent: Wednesday, May 22, 2019 10:24 AM .

To: -- ‘ Eric Friedman

Cc: Bainbridge, Steven; Chiavetta, Rosemary; WESnyder@hmslegal.com
Subject: RE: [External] Re: Friedman v. Pa. Public Util. Commission - AP 2019-0502

Mr. Friedman,

Thank you for your prompt response and your agreement to a two-extension of time to issue a final determination until
June 12, 20189.

Regarding what additional information and clarification the OOR will be seeking, that will be sent under separate cover.
The briefing schedule for all parties will also be included in the email to follow.

Your position regarding contact with the attorheys for Energy Transfer Partners has been noted for the record.

Sincerely,
Kelly Isenberg

Kelly C. Isenberg
\ "N Appeals Officer
|~ j Office of Open Records

333 Market Street, 16" Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903 |
Fax: (717) 425-5343

https://www.openrecords.pa.gov
{@OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.

g

From: Eric Friedman <eric.law.friedman@gmail.com>

Sent: Wednesday, May 22, 2019 10:16 AM

To: Isenberg, Kelly <kisenberg@pa.gov>

Cc: Bainbridge, Steven <sbainbridg@pa.gov>; Chiavetta, Rosemary <rchiavetta@pa.gov>
Subject: [External] Re: Friedman v. Pa. Public Util. Commission - AP 2019-0502

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA SPAM@pa.qov.

Good morning Ms. Isenberg,
| do not object to the further two-week extension of time requested by OOR.
I understand from your message that you are requesting something additional from PUC,l though it's not entirely clear to

)

1



me what you're asking them for. Regardless, if PUC submits something further for the record, | would appreciate the
chance (and reasonable time} to respond to it.

I'm not replying to counsel for Sunoco as it has not been admitted as a party to this matter (and | have submitted
detailed reasons why it should not be). In addition, as I've pointed out previously, [ am covered by a Commonwealth
Court-issued protective order with respect to unwanted contact from Sunoco and its agents (copy attached).

Regards, , ’
Eric

On Wed, May 22, 2019 at 9:47 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:

r

Dear Mr. Frigdman:

Upon further review o& the submissions in this matter, we have determined that it is necessary to further develop the
record. To this end, we are requesting an additional two-week extension of time to issue a Final Determination for the
purpose of seeking clarification on certain issues from the PUC in the form of a supplemental submission. In addition to
more fully developing the record, the additional submission would aid in the determination of whether in camera
‘review of the records is necessary to adjudicate this appeal. If you wish, the OOR would provide you the opportunity to
submit a reply limited tothe issues as framed by the OOR.

> )
Kindly provide a reply to this request as soon as practicable, or by noon tomorrow, May 23, 2019.

[y

Thank you in advance for your anticipated cooperation in this regard.

Respectfully, S

|
Kelly Isenberg -

~

Kelly C. Isenberg
P\ Xt Appeals Officer
J/‘J;‘i’

T
ﬁ:—j Office of Open Records _
. 333 Market Street, 16" Floor - -
Harrisburg, PA 17101-2234

Phone: (717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.gov




(@0penRecordsPA

Confidentiality Notice! This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please retumn to the sender.
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lsenberg, Kellx K o '

.From: Isenberg, Kelly ‘
Sent: . ‘Wednesday, May 22, 2019 4:22 PM
To: Eric Friedman _
Ce: : Bainbridge, Steven; Chiavetta, Rosemary: WESnyder@hmsiegal.com
Subject: RE: [External] Re: Friedman v, Pa. Public Util. Commission - AP 2019-0502
Tracking: Recipient ’ Delivery

Eric Friedman

Bainbridge, Steven o Delivered: 5/22/2019 4:22 PM

Chiavetta, Rosemary Delivered: 5/22/2019 4:22 PM
' WESnyder@hmslegal.com .

Mr. Bainbridge: ) : ‘ '

The OOR writes seeking clarification in the above-referenced appeal. The Commission asserts, among other things, that
the responsive records are exempt from disclosure under 65 P.S. § 67.708(b}{17) because they relate to a noncriminal
investigation being conducted by the Commission’s Bureau of Investigation and Enforcement (BIE). Mr. Metro attests
that four investigations were commenced by the Commission and are active and ongoing. Mr. Metro also attests that
the investigations include the investigation of the “Mariner East 1” (ME1) pipeline that was commenced on or about
April 1, 2017. Mr. Metro further attests that with respect to the ME1 investigation, on December 13, 2018, “the
Commission’s [BIE] filed a Formal Complaint C-2018-3006534 against Sunoco Pipeline L.P. a/k/a Energy Transfer
Partners...to continue this investigation.” With regard to the records that relate to the investigation of ME1, please
address the application of 66 Pa.C.S. § 335, especially in light of the Commission’s citation to Pa. Pub. Utility Comm’n v.
Gilbert, 40 A.3d 755 (Pa.-Commw. 2012) in its posmon statement in support of the Commission’s argument pursuant to
Sec. 708({b}{17) of the RTKL.

Please keep in mind that all statement of facts must be supported by a sworn affidavit, signed under the penalty of
perjury or signed subject to the penalties of 18 Pa.C.S. §4904, to:be accepted as evidence before the OOR.

A response to this request for clarification is due by the close of business (11:59:59 pm) on Tuesday May 28, 2019. In
addition, should Mr. Friedman wish to submit a reply, limited to the issues addressed by the Commission’s supplemental
submission, it must be made by the close of business on Friday May 31, 2019.

Thank you for your attention to this matter-

Sincerely - / (
Kelly Isenberg '

Kelly C. Isenberg ‘ . -
\ Y Appeals Officer
Véf Office of Open Records ' _

333 Market Street; 16" Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9503-

Fax: (717) 425-5343

https://www.openrecords.pa.pov
_ @OpenRecordsP A







Isenberg, Kellz

From: Bainbridge, Steven
Sent: Tuesday, May 28, 2019 11:28 AM
To: Isenberg, Kelly
Cc 'Eric Friedman'; Chiavetta, Rosemary; Herzog, John; Trout, Doreen;
. wesnyder@hmslegal.com
Subject: PUC Response to OOR Request for Clarification --- Friedman v. Pa. Public Util.

Commission - OOR AP 2019-0502-

Dear Appeal Officer Isenberg:

In your email, you request:

Backgrbund:

The OOR writes seeking clarification in the above-referenced appeal. The Commission asserts, among other
things, that the responsive records are exempt from disclosure under 65 P.S. § 67.708(b)(17) because they relate
to a noncriminal investigation being conducted by the Commission’s Bureau of Investigation and Enforcement
(BIE). Mr. Metro attests that four investigations were commenced by the Commission and are active and
ongoing. Mr. Metro also attests that the investigations include the investigation of the “Mariner East 1” (ME1)
pipeline that was commenced on or about April 1, 2017. Mr. Metro further attests that with respect to the ME1
investigation, on December 13, 2018, “the Commission’s [BIE] filed a Formal Complaint C-2018-3006534 against
Sunoco Pipeline L.P. a/k/a Energy Transfer Partners...to continue this investigation.” With regard to the records
that relate to the investigation of ME1, please address the application of 66 Pa.C.S. § 335, especially in light of
the Commissicn’s citation to Pa. Pub. Utility Comm’n v. Gilbert, 40 A.3d 755 (Pa. Commw. 2012} in its position
statement in support of the Commission’s argument pursuant to Sec. 708(b}{17} of the RTKL.

The RTK Request at issue:

Under Pennsylvania's Right-to-Know law, | respectfully request all records in the
possession of Paul Metro, his superiors or subordinates, that relate to the calculation or
estimation of the range at which thermal or overpressure events related to accidents on
hazardous, highly volatile liquids (HVL) pipelinesimay be experienced. This request does
not seek information provided by Sunoco if that information has been designated as
confidential security information. Rather, it seeks records containing or related to
calculations or estimates of blast radius (Sunoco's term) or "buffer zone" (PUC's term)
regarding accidents or releases from HVL pipelines in the possession of the PUC,
including (but not limited to) information that was produced for PUC by an external
source or that was developed internally. (Emphasis added)

The Commission’s Response to the Requestor

The Commission Denied the Request. The Cbmmission stated, in part:

The documents responsive to your request have been designated as confidential security
information (CSl), and therefore, as your request indicated, you are not seeking such
~ documents. To the extent that your request does seek such documents, the Commission
' 1



O ’ i 4
must deny your request, since the documents are designated CSI. Additionally,-the
documents are part of a noncriminal investigation and therefore are exempt from
disclosure under the RTKL.

-
[

The Commission explained the legal foundations for the CSI exemptions, as well as the
noncriminal investigation exemption, in its response. It cannot be overly stressed that:
1) There were no responsive.records since all documents were designated as CSI; and
2) To the extent that the request asked for CSI documents, those documents cannot be
provided under the Public Utility Confidential Security Information Disclosure Protection
Act (PUCSIDPA) (35 P.S. §§ 2141.1—2141.8) as well as the RTKL 65 P.S. §
67.708(b)(2)and (3). It is only after these two primary reasons for denial that the
noncriminal in vestigation exemption was profferred.

Argument: ‘ : N

First, Mr. Friedman specifically indicated in his Request: “This request does not seek information provlded by
Sunoco if that information has been designated as confidential secunty information.” As indicated in the
Commission’s Response to the Request, there are no responswe documents, as the responsive documents are
designated confidential security information (C5I). T‘herefore, this matter should be.resolved on this basis alone.

Second, CSl is prohibited from disclosure pursuant to the Public Utility Confidential Security Information
Disclosure Protection Act (PUCSIDPA) {Also referred to as Act 156 of 2006) (35 R.S. §§ 2141.1=2141.8). Evenif
the Requestor had not specifically excluded €SI documents from his Request, dlsclosure would be prohibited

' from disclosure under PUCSIDPA. Additionally, the Right-to-Know Law also recognizes exemptlons for CSL. See
65 P.S. 67.708({b}{2) and (3), prohibiting disclosure of these documents. Therefore, this matter should.be
resolved on this basis. '

Third, the noncriminal investigation exemption of the RTKL (65 P.S. § 67.708(b)(17)} exempts from disclosure “a
record of an agency relating to a noncriminal investigation,” including “investigative materials, notes,
correspondence and reports,” and records that would, if disclosed, “reveal the institution, progress or result of
an agency investigation.” 65 P.S. § 67.708(b){17} and {(b)(17)(iv)(A). The requested documents are part of
multip'le Commission investigations and as such are exempt from disclosure,

The Public Utili Code 66 Pa.CS. §335/d >

To address your specific point, the Public Utility Code, 66 Pa.C.S. § 335(d), provndes in pertinent part:
o
In addition to any other requirements imposed by law, ... whenever the commission conducts an
investigation of an act or practice of a public utility and makes a decision, enters into a settlement
with a public utility or takes any other official action, as defined in the Sunshine Act, with respect to
its investigation, it shall make part of the public record and release publicly any documents relied
upon by the commission in reachingits determination, ... other than documents protected by
legal privilege; provided, however, that if a document contains ... information which, if disclosed
- to the public, could be used for criminal or terroristic purposes, the identifying information may be
expurgated from the copy of the document made part of the public record. ..

T—

66 Pa.C.S. Section 335(d).



The Commissicn’s position is that the investigations of ME1 are open investigations and no decision, settlement,
or other official action has been made so far in regard to these investigations. Therefore the disclosure
requirements of Section 335(d) of the Public Utility Code {66 Pa.C.5 Section 335(d)) are not yet applicable to
_materials related to these investigations, including the materials requested by Mr. Friedman in his Right-to-
Know Law Request.

With regard to the Commonwealth Court’s Gifbert decision, the Commonwealth Court held in Gilbert that the
noncriminal investigation exemption of the Right-to-Know Law exempts from disclosure the Commission’s
pipeline investigation materials. To specifically address the Gifbert Court’s discussion of 335(d), the Court
determined that Section 335(d) of the Public Utility Code was not appliicable to the facts raised in the Gifbert
case. Gilbert at 760. The Court reasoned that Section 335(d) would not even be considered for possible
application “until after the PUC’s investigative materials are presented as part of a formal complaint, presented
at a formal hearing, or presented as part of a settlement agreement ...” |d. Since the Court reasoned that
335(d) was not applicable because the Right-to-Know Law Request in Gilbert was not for materials that were
presented as part of a formal complaint, presented at a formal hearing, or presented as part of a settlement
agreement, the Court never addressed the further question of when dlsclosure under 335(d) would be triggered
for materials that would be subject to 335(d).

Regardless of the mention in Gifbert of the lack of a “formal complaint” in that matter, the statute is clear that
Section 335(d) is triggered, if at all, only after the Commission “makes a decision, enters into a settlement with a
public utility or takes any other official action, as defined in the Sunshine Act ... .” There has been no decision
or settlement by the Commission regarding these pending investigations and neither the initiation of an
investigation nor the filing of a formal complaint before the Commission qualifies as “official action” under the
Sunshine Act (SEE BELOW).

Finally, Section 335(d) contains an explicit.CSl disclosure exemption (terroristic purposes), which would be
applicable here if 335(d} were properly before OOR, which it is NOT. As noted earlier, this case should be
resolved on the “no responsive documents” basis, obviating the need to go any further. It is questionable if OOR
even has the authority to sua sponte engage in an unnecessary 335(d) analysis.

!

Sunshine Act
"Official action.”
(1) Recommendations made by an agency pursuant to statute ordinance or executive order.
{2) The establishment of policy by an agency.
(3) The decisions on agency business made by an agency. .
{4) The vote taken by any agency on any motion, proposal, resolution, rule, regulation, ordlnance, report or order.

“Agency business.” “The framing, preparation, making or enactment.of laws, policy or regulations, the creation of liability
by contract or otherwise or the adjudication of rights, duties and responsibilities, but not including administrative action.”

[y

65 Pa.C.S. Section 703 (Sunshine Act Definitions.)

Respectfully submitted,

Steven K. Bainbridge
Assistant Counsel
Pennsylvania Public Utility Commission



From: Isenberg, Kelly <kisenberg@pa.gov>

Sent: Wednesday, May 22, 2019 4:22 PM

To: Eric Friedman <eric Jaw.friedman@gmail.com>

Cc: Bainbridge, Steven <sbainbridg@pa.gov>; Chiavetta, Rosemary <rchiavetta@pa.gov>; WESnyder@hmslegal.com
Subject: RE: [External] Re: Friedman v. Pa. Public Util. Commission - AP 2019-0502

Mr. Bainbridge:

The OOR writes seeking clarification in the above-referenced appeal. The Commission asserts, among other things, that
the responsive records are exempt from disclosure under 65 P.S. § 67.708(b){17) because they relate to a'noncriminal
investigation being conducted by the Commission’s Bureau of Investigation and Enforcement (BIE). Mr. Metro attests
that four investigations were commenced by the Commission and are active and ongoing. Mr. Metro also attests that
the investigations include the investigation of the “Mariner East 1” (ME1) pipeline that was commenced on or about
April 1, 2017. Mr. Metro further attests that with respect to the ME1 investigation, on December 13, 2018, “the
Commission’s [BIE] filed a Formal Complaint C-2018-3006534 against Sunoco Pipeline L.P. a/k/a Energy Transfer
Partners...to continue this investigation.” With regard to the records that relate to the investigation of ME1, please
address the application of 66 Pa.C.S. § 335, especially in light of the Commission’s citation to Pa. Pub. Utility Comm’n v.
Gilbert, 40 A.3d 755 (Pa. Commw. 2012) in its position statement in support of the Commission’s argument pursuant to
Sec. 708(b)(17) of the RTKL. )

Please keep in mind that all statement of facts must be sﬁpported by a sworn affidavit, sighed under the penalty of
perjury or signed subject to the penalties of 18 Pa.C.S. §4904, to be accepted as evidence before the OOR.

A response to this request for clarification is due by the close of business (11:59:59 pm) on Tuesday May 28, 2019. In
addition, should Mr. Friedman wish to submit a reply, limited to the issues addressed by the Commission’s supplemental
submission, it must be made by the close of business on Friday May 31, 2019.

Thank you for your attention to this matter.

Sincerely
Kelly Jsenberg

Kelly C. Isenberg
"\ ! Appeals Officer
Y, Office of Open Records
Ci] 333 Market Street, 16" Floor

Harrisburg, PA 17101-2234
Phone: (717) 346-9503

Fax: (717)425-5343
https://www.openrecords.pa.gov

OpenRecordsPA

Confidentiality Netice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.

From: Eric Friedman <eric.law.friedman@gmail.com>

Sent: Wednesday, May 22, 2019 10:16 AM

To: Isenberg, Kelly <kisenberg@pa.gov> :

Cc: Bainbridge, Steven <gbainbridg@pa.gov>; Chiavetta, Rosemary <rchiavetta@pa.gov>
Subject: [External] Re: Friedman v. Pa. Public Util. Commission - AP 2019-0502

4



ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown scurces. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.qov.

)
Good morning Ms. Isenberg,

| do not object to the further two-week extension of time requested by OOR.

| understand from your message that you are requesting something additional from PUC, though it's not entirely clear to
me what you're asking them for. Regardless, if PUC submits something further for the record, | would appreciate the
chance {and reasonable time)} to respond to it. '

I'm not replying to counsel for Sunoco as it has not been admitted as a party to this matter (and | have submitted
detailed reasons why it should not be). In addition, as I've pointed out previously, | am covered by a Commonwealth
Court-issued protective order with respect to unwanted contact from Sunoco and its agents (copy attached).

Regards,
Eric

On Wed, May 22, 2019 at 9:47 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:
Dear Mr. Friedman:

Upon further review of the submissions in this matter, we have determined that it is necessary to further develop the
record. To this end, we are requesting an additional two-week extension of time to issue a Final Determination for the

* purpose of seeking clarification on certain issues from the PUC in the form of a supplemental submission. In addition to
more fully developing the record, the additional submission would aid in the determination of whether in camera review
of the records is necessary to adjudicate this appeal. If you wish, the OOR would provide you the opportunity to submit
a reply limited to the issues as framed by the OOR. |

Kindly provide a reply to this request as soon as practicable, or by noon tomorrow, May 23, 2019.

Thank you in advance for your anticipated cooperation in this regard.

Respectfully,

Kelly Isenberg .

Kelly C. Isenberg
I/L’_\) Appeals Officer

Office of Open Records
333 Market Street, 16™ Floor '
Harrisburg, PA 17101-2234 y i



Phone: (717) 346-9903

‘Fax: (717) 425-5343
https://www.openrecords.pa.ecov

@OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
. whom it is addressed. If received in error, please return to the sender.
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Isenberg, Kelly . : : _ '

From: Eric Friedman <eric.law friedman@gmail.com>

Sent: Friday, May 31, 2019 1:19 PM

To: Isenberg, Kelly

Ce: ‘ Chiavetta, Rosemary; Herzog, John; Trout, Doreen; Bainbridge, Steven

Subject: - : [External] Re: PUC Response to OOR Request for Clarification --- Friedman v. Pa. Public

Util. Commission - OOR AP 2019-0502

ATTENTION: This emaif message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM®@pa.gov.
L

Ms. Isenberg,
The PUC continues to both contradict itself and to mischaracterize my reguest.

Notwithstanding its most recent response ("There were no responsive records..."), PUC has already acknowledged
possessing records that are responsive to my request. During a recorded public meeting, and with PUC counsel sitting
next toe him, Fixed Utility Manager Metro acknowledged having his own estimate of the range at which lethal effects of
continued accidents on.Sunoco pipelines may be experienced. In fact, Mr. Metro's admission that the PUC had such
records formed the basis for my request. See www.youtube.com/watch?v=bpbj10JXQ0k

In fact, in an affidavit dated April 15, 2019, Mr. Metro lists a number of respansive records, along with his "opinion that
the requested records are Confidential Security information.” The means and method of marking of the records is critical
to this determination. For example, Mr. Metro acknowledges having records provided by Sunoco "marked as
Confidential." But simply marking something "Confidential" isn't enough. If the records were not designated as
Confidential Security Information in accordance with the statutory requirements ot the time they were submitted, then |
assert the PUC cannot retroactively do so simply for the purpose of shielding them from release. As | have done
throughout this appeal, [ again respectfull\L\ask the Office of Open Records to independently determine the accuracy or
inaccuracy of Mr. Metro's "opinion" by performing-its own in camera review of the requested and responsive records.

1

~

Sincerely,
Eric Friedman

On Tue, May 28, 2019 at 11:27 AM Bainbridge, Steven <sbainbridg@pa.gov> wrote:
Dear Appeal Officer Isenberg:

In your email, you request:

The OOR writes seeking clarification in the above-referenced appeal. The Commission asserts, among other things, that
the responsive records are exempt from disclosure under 65 P.S. § 67.708(b)(17) because they relate to a noncriminal
investigation being conducted by the Commission’s Bureau of Investigation and Enforcement {BIE). Mr. Metro attests
that four investigations were commenced by the Commission and are active and ongoing. Mr. Metro also attests that
the investigations include the investigation of the “Mariner East 1” (ME1) pipeline that was commenced on or about
April 1, 2017, Mr. Metro further attests that with respect to the ME1 investigation, on December 13, 2018, “the
Commission’s [BIE] filed a Formal Complaint C-2018-3006534 against Sunoco Pipeline L.P. a/k/a Energy Transfer
Partners...to continue this investigation.” With regard to the records that relate to the investigation of ME1, please
address the application of 66 Pa.C.S. § 335, especially in light of the Commission’s citation to Pa. Pub. Utility Comm’n v.






. Isenberg, Kellx . B

From: Isenberg, Kelly

Sent: ~ Friday, May 31, 2019 2:52 PM

To: Bainbridge, Steven

Cc: Eric Friedman; Chiavetta, Rosemary; Trout, Doreen; WESnyder@hmslegal.com
Subject: Fridman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502

Mr. Bainbridge:

Based upon a review of the Commission’s May 28, 2019 submission and the Requester’s May 31, 2019 reply thereto, it is
necessary to seek additional clarification in’this matter. Please provide the transmittal letters for the records submitted
by ET/SPLP for the records that the Commission has identified as responsive to the Request -- Hazard Assessment for
ME1, Hazard Assessment for proposed ME2 and Hazard Assessment for Re-route of ME2 -- and that it asserts as being
confidential security information under the PUCSIDPA, 35 P.S. §§ 2141.1 -2141.8. As indicated in 35 P.S. § 2141.3(a), a
public utility Is required to complete such a transmittal letter under the procedures for submission of confidential
security information. In the regulations implementing the PUCSIDPA provide that the transmittal letter will be treated as
a public record. See 52 Pa. Code § 102.3(b)(1). '

Vd

Kindly provide the requested information by the close of business {11:59:59 pm) on Monday, June 3, 2019.

Thank you for your attention to this matter.

1

Sincerely,
Kelly Isenberg

; Kelly C. Isenberg ' f ’
\) Y Appeals Officer .
I/éj Office of Open Records :

333 Market Street, 16" Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9903

Fax: (717) 425-5343

https://www.openrecords.pa.gov

@OpenRecordsPA . )

Confidenfialify Notice: This electronic communication is privileged-and confidential and is intended only for the party to
whom it is addressed. If received in errer, please return to the sender.






Isenberg, KeII!

From: Bainbridge, Steven

Sent: . Monday, June 3, 2019 4:50 PM ® ‘ ,

To: . Isenberg, Kelly

Cc: - Chiavetta, Rosemary; Herzog, John; Trout, Doreen; 'Eric.law.friedman@gmail.com’;
wesnyder@hmslegal.com '

Subject: : Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 -- Transmittal Letters

Dear Appeals Officer Isenberg,

Per your request, the Commission will tomorrow morning hand deliver to your office the transmittal letters for the
records submitted by ET/SPLP for the records that the Commission  has identified as.responsive to the Request -- Hazard
Assessment for ME1, Hazard Assessment for proposed ME2 and Hazard Assessment for Re-route of ME2. The April 6,
2018 transmittal letter was for the Hazard Assessment for ME1. The November 2, 2018 transmittal letter was for Hazard
Assessment for proposed ME2 and Hazard Assessment for Re-route of ME2.

The redactions in the transmittal letters are to redact nonresponsive mqterials contained within the transmittal

letters. These redacted materials include confidential security information (PUCSIDPA, 35 P.S. Section 2141.1-2141.6)
and/or fall within the noncriminal investigation exemption of the Right-to-Know Law (65 P.S. Section 67.708(b}{17)). The
unredacted portions of the letters indicated the transmittal for the three above-referenced reports, as you requested.

With regards to the public record status of the transmittal letters in reference to 52 Pa. Code Section 102.3(b)(1}, the
Commission asserts that the noncriminal investigation exemption of the Right-to-Know Law {65 P.S. Section
67.708(b)(17)) as well as the Public Utility Confidential Security Information Disclosure Protection Act (PUCSIDPA) (35
P.S. Section 2141.1-2141.6) exempts these redacted letters from public disclosure. This is the case notwithstanding 52
Pa Code Section 102.3(b)(1) designation of the transmittal letters as ‘public records’. The Commission asserts that that
designation is not binding on any particular transmittal letter, and the Commission is authorized to waive its own
regulations. Here, these letters go beyond the single item identified and addressed at 52 Pa Code Section

102.3(b){1). Rather, these transmittal letters are also part of a noncriminal investigation and therefore 52 Pa. Code
Section 102.3(b)(1) is not controlling regarding whether the records should be disclosed.

Based on the foregoing, the transmittal letters are s‘ubﬁiitted for in camera review only.

Due to the sensitive nature of the documents, the documents will be hand delivered to your office tomorrow morning.
Respectfully submitted, .

Steven Bainbridge

Assistant Counsel

Pennsylvania Public Utility Commission N
{ r

From: Isenberg, Kelly <kisenberg@pa.gov>

Sent: Friday, May 31, 2019 2:52 PM

To: Bainbridge, Steven <shainbridg@pa.gov>

Cc: Eric Friedman <ericlaw.friedman@gmail.com>; Chiavetta, Rosemary <r chlavetta@pa gov>; Trout, Doreen
<DOTROUT@pa.gov>; WESnyder@hmslegal.com

Subject: Fridman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502

1




Mr. Bainbridge:

Based upon a review of the Commission’s May 28; 2019 submission and the Requester’s May 31, 2019 reply thereto, it is
necessary to seek additional clarification in this matter. Please provide the transmittal letters for the records submitted
by ET/SPLP for the records that the Commission has identified as responsive to the Request -- Hazard Assessment for
ME1, Hazard Assessment for proposed ME2 and Hazard Assessment for Re-route of ME2 -- and that it asserts as being
confidential security information under the PUCSIDPA, 35 P.S. §§ 2141.1 -2141.8. As indicated in 35 P.S. § 2141.3(a), a
public utility is required to complete such a transmittal letter under the procedures for submission of confidential
security information. In the regulations implementing the PUCSIDPA provide that the transmittal letter will be treated as
a public record. See 52 Pa. Code § 102.3{b)(1). N :

Kindly provide the requestéd information by the close of business {11:59:59 pm) on Monday, June 3, 2019.
Thank you for your attention to this matter.

I
Sincerely,
Kelly Isenberg

Kelly C. Tsenberg
4 N Appeals Officer
l/xdf_— Office of Open Records

333 Market Street, 16" Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9903

Fax: (717) 425-5343

hittps://www openrecords.pa.gov .
{@OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.






Isenberg, Kelly ' : L

S

From: Isenberg, Kelly

Sent: Wednesday, June 5, 2019 12:12 PM

To: Bainbridge, Steven

Cc: Chiavetta, Rosemary; Herzog, John; Trout, Doreen; 'Eric.law.friedman@gmail.com’;
wesnyder@hmslegal.com

Subject: RE: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 -- Transmittal
Letters '

Tracking: Recipient Delivery
Bainbridge, Steven ' Delivered: 6/5/2019 12:12 PM
Chiavetta, Rosemary Delivered: 6/5/2019 12:12 PM
Herzog, John Delivered; 6/5/2019 12:12 PM
Trout, Doreen . Delivered: 6/5/2019 12:12 PM

*Eric.law.friedman@gmail.com’

wesnyder@hmslegal.com

Dear Attorney Bainbridge,

We are confirming receipt of the requested transmittal letters, which the Commission indicates have been redacted. At
this juncture, the envelope has not been opened and the OOR has not ordered in camera review of any records in this
matter. We note that the Requester, Mr. Friedman, has not been provided with a copy of the documents delivered to the
OOR,; therefore, in order for your submission to be entered into the record, the Requester must also be provided with a
copy. Please see the official OOR Appeal Notice that states, in pertinent part, “...any information you provide to the OOR
must be provided to all parties involved in this appeal. Information shared with the OOR that is not also shared with all
parties will not be considered.” \

If the Commission does not wish to send a copy to the Requester and have the documents entered into the record, please
notify the OOR of its decision and the documents will be returned unopened. Kindly, prowde notice of how the
Commission intends to proceed by 5:00 p.m., tomorrow, June 6, 2019,

Thank you for your attention to this matter.

Sincerely, )
Kelly Isenberg

_ Kelly C. Isenberg
\ N Appeals Officer
@ Office of Open Records

333 Market Street, 16t Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343
hitps://www.openrecords.pa.gov
@OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and conﬁdentlal and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.
- 1






'Isenber_g, Kellz i _

From; Bainbridge, Steven
Sent: ' Thursday, June 6, 2019 4:03 FM
To: Isenberg, Kelly
Cc: Chiavetta, Rosemary; Herzog, John; Trout, Doreen; 'Eric.law.friedman@gmail.com’;
_ wesnyder@hmslegal.com |
Subject: _ RE: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 -- Transmltta[
: Letters

Dear Appeals Officer isenberg,

Inasmuch as the transmittal letters relate to the institution and progress of an agency investigation, the Commission

asserts that the letters are within the scope the noncriminal investigation exemption of the Right-to-Know Law (65 P.S.

Section 67.708(b){(17)). Therefore, the Commission will not voluntarily provide a copy of the transmittal letters to the o
. Réquestor, Mr. Friedman. The Commission provided the redacted transmittal letters to you in response to your request

for them, to aid in the Office of Open Records’ analysis in this matter.

Respectfully Submitted,

Steve Bainbridge
Assistant Counsel
Pennsylvania Public Utility Commission

From: Isenberg, Kelly <k|senberg@pa gov>

Sent: Wednesday, June 05, 2019 12:12 PM

To: Bainbridge, Steven <sbainbridg@pa.gov>

Cc: Chiavetta, Rosemary <rchiavetta@pa.gov>; Herzog, John <JHERZOG @pa.gov>; Trout, Doreen <DOTROUT@pa.gov>;
'Eric.Jaw.friedman@gmail.com’ <Eric.law.friedman@gmail.com>; wesnyder@hmslegal.com

Subject: RE: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 -- Transmittal Letters

Dear Attorney Bainbridge,

We are confirming receipt of the requested transmittal letters, which the Commission indicates have been redacted. At
this juncture, the envelope has not been opened and the OOR has not ordered in camera review of any records in this
matter. We note that the Requester, Mr. Friedman, has not been provided with a copy of the documents delivered to the
OOR; therefore, in order for your submission to be entered into the record, the Requester must also be provided with a
copy. Please see the official OOR Appeal Notice that states, in pertinent part, “...any information you provide to the OOR
must be provided to all parties involved in this appeal. Information shared with the OOR that is not also shared with all
parties will not be considered.” ' -

If the Commission does not wish to send a copy to the Requester and have the documents entered into the record, please
notify the OOR of its decision and the documents will be returned unopened. Kindly, provide notice of how the
Commission intends to proceed by 5:00 p.m., tomorrow, June 6, 2019.

Thank you for your attention to this matter.

Sincerely,



Bainbridge, Steven <sbainbridg@pa.gov>' .
Subject: Re: [External] Re: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 -- Transmitta! Letters

Ms. Isenberg,

I agree to the extension of time you've requested until June 26, 2019. However, [ observe that the records I've requested
(and which PUC has acknowledged having) bear on the PUC's assessment of the dimensions of what Sunoco calls the

* "blast radius" associated with its current and proposed hazardous, highly volatile liquids export pipelines. Detailed
information about the size of this blast radius is available from numerous publicly available sources, but the information
in the possession of the PUC is obviously also of great public interest. Not least of all to those Pennsylvanians who
through action of the PUC have had this blast radius impdsed on them while they occupy their homes, schools,
businesses, places of worship, and so on. -

While | agree to an extension of time for processing this request, | am not providing an extension at the present time for
the processing of my separate RTKL request, submitted yesterday, for the records now in the possession of the OOR.

Sincerely,
Eric Friedman

On Fri, Jun 7, 2019 at 9:00 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:

f

Mr. Friedman,

\

. /
The arguments presented by the parties in the most recent communications have raised several novel issues that
require further review, research and consideration by the OOR. To that end, we are requesting an additional two week
extension to issue the Final Determination in this matter until June 26, 2019.

Kindly reply to this request as soon as practicable, ér by the close of business today, June 7, 2019.
Thank you in advance for your anticipated cooperation in this regard.

Sincerely,

Kelly 1senherg

Kelly C. Isenberg
[/-\b"\'\ Appeals Officer

Office of Open Records
333 Market Street, 16" Floor
Harrisburg, PA 17101-2234






Isenberg, Kellz |

From:; \ Eric Friedman <eric.law.friedman@gmail.com>

Sent: Thursday, June 6, 2019 11:33 PM

To: Isenberg, Kelly

Ce: Chiavetta, Rosemary; Herzog, John; Trout, Doreen; Bainbridge, Steven

Subject: [External] Re: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 --

Transmittal Letters

ATTENTION: This email message is from an externol sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to CWOPA_SPAM@pa.gov.

Ms. Isenberg,

Transmittal letters that accompany information that an operator wishes to designate as confidential security
information are, by definition, public records. PUC counsel cannot arbitrarily and capriciously "waive [the Commission’s]
own regulations" post hoc for the express purposeof withholding these public records from release.

Moreover, PUC counsel has engaged in inappropriate ex parte communication with the Office of Open Records (OOR) by
providing the transmittal letters only to OOR. The simple and obvious cure for this ex parte communication is for OOR to
provide them to me, which | ask that you do.

Finally, because these letters are in the possession of OOR, | believe they are now records of OOR that are themselves
- subject to the Right-to-Know Law (RTKL). | hereby make a request under the RTKL to OOR for these records. I'm
informing you of this RTKL request so that you are aware of it, but will also make a formal request for these records
using the OOR RTKL request process. | respectfully request that you retain custody of the records while OOR processes
my request for them. . .

If you agree that these records in the possession of OOR should be released as a cure of the ex parfe communications or,
alternatively, that they are releasable under the RTKL statute, [ will be happy to come to OOR to pick them up at a time
that is most convenient foryou.  * .

Sincerely,

Eric Friedman

On Thu, Jun 6, 2019 at 4:03 PM Bainbridge, Steven <sbainbridg@ pa.gov> wrote:

Dear Appeals Officer Isenberg,

Inasmuch as the transmittal letters relate to the institution and progress of an agency investigation, the Commission.
asserts that the letters are within the scope the noncriminal investigation exemption of the Right-to-Know Law (65 P.S.
Section 67.708(b){17)). Therefore, the Commission will not voluntarily provide a copy of the transmittal letters to the
Requestor, Mr. Friedman. The Commission provided the redacted transmittal letters to you in response to your
request for them, to aid in the Office of Open Records’ analysis in this matter.’

Respectfully Submitted,






.lsenberg, Kelly

From: Isenberg, Kelly’

Sent: Friday, June 7, 2019 9:00 AM

To: . Eric Friedman

Cc: Chiavetta, Rosemary; Herzog, John; Trout, Doreen; Bainbridge, Steven;
wesnyder@hmslegal.com

Subject: RE: [External] Re: Friedman v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 --

: Transmittal Letters

Importance: High

Tracking: Recipient Delivery Read
Eric Friedman
Chiavetta, Rosemary Delivered: 6/7/2019 9:00 AM
Herzog, John Delivered: 6/7/2019 9:00 AM Read: 6/7/2019 12:11 PM
Trout, Doreen Delivered: 6/7/2019 9:00 AM
Bainbridge, Steven Delivered: 6/7/2019 9;00 AM Read: 6/7/2019 2:04 PM

wesnyder@hmslegal.com

Mr. Friedman,

The arguments presented by the parties in the most recent communications have raised several novel issues that
require further review, research and consideration by the OOR. To that end, we are requesting an additional two week
extension to issue the Final Determination in this matter until June 26, 2019.

Kindly reply to this request as soon as practicable, or by the close of business today, June 7, 2019,
Thank you in advance for your anticipated cooperation in this regard.

Sincerely,
Kelly Isenberg

Kelly C. Isenberg
\ " Appeals Officer
f/ij Office of Open Records

333 Market Street, 16" Floor

Harrisburg, PA 17101-2234 i
Phone: (717) 346-9903

Fax: (717) 425-5343

hitps://www.openrecords.pa.gov

OpenRecordsPA

Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.

From: Eric Friedman <eric.law.friedman@gmail.com>
Sent: Thursday, June 6, 2019 11:33 PM






Isenberg, Kell! . . ‘

From: , Isenberg, Kelly \ )

Sent: . Friday, June 7,.2019 10:58 AM

To: ' . Eric Friedman

Cc: _ Chiavetta, Rosemary; Herzog, John; Trout, Doreen; Balnbridge Steven;

’ ‘wesnyder@hmslegal.com

Subject: _ RE: [External] Re: Friedman-v. Pa. Public Util. Commission - OOR Dkt. AP 2019-0502 --
Transmittal Letters

Tracking: Recipient ’ Delivery
Eric Friedman
Chiavetta, Rosemary . Delivered: 6/7/2019 10:58 AM
Herzog, John Delivered: 6/7/2019 10:58 AM
Trout, Doreen Delivered: 6/7/2019 10:58 AM
Bainbridge, Steven Delivered: 6/7/2019 10:58 AM

, v wesnyder@hmslegal.com

Mr. Friedman,
Thank you for your prompt response and agreement to an extension. This correspondence will confirm that the Final
Determination in this matter is now due on or before lune 26, 2019.

Regarding the processing of your separate RTKL request, | will be forwarding your communication to the OOR’s Open
Records Officer, George Spiess. As an appeals officer, my role is wholly separate from the processing of RTKL requests
submitted to the OOR; therefore, all future communications relating to your new, separate request should be directed
to Mr. Spiess and | should not be included.

Sincerely,
Kelly Isenberg

Kelly C. Isenberg
\ " Appeals Officer
j/'\f—j Office of Open Records

333 Market Street, 16™ Floor
Harrisburg, PA 17101-2234
Phone; (717) 346-9903

Fax: (717) 425-5343
htips://www.openrecords.pa.gov
@O0OpenRecordsPA

.

\
Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender. P

From: Eric Friedman <eric.law.friedman@gmail.com>

Sent: Friday, June 7, 2019 10 39 AM

To: Isenberg, Kelly <klsenberg@pa gov> .
Cc: Chiavetta, Rosemary <rchiavetta@pa.gov>; Herzog, John <JHERZOG @pa.gov>; Trout, Doreen <DOTROUT@pa gov>;

1



¥

Bainbridge, Steven <sbainbridg@pa.gov> :
Subject: Re: [External] Re: Friedman v. Pa. Public Util. Commission - OOR Dkt AP 2019-0502 -- Transmittal Letters

Ms. Isenberg,

| agree to the extension of time you've requested until June 26, 2019. However, | observe that the records I've requested
(and which PUC has acknowledged having} bear on the PUC's assessment of the dimensions of what Sunoco calls the
"blast radius" associated with its current and proposed hazardous, highly volatile liquids export pipelines. Detailed
information about the size of this blast radius is available from numerous publicly available sources, but the information
in the possession of the PUC is obviously also of great public interest. Not least of all to those Pennsylvanians who
through action of the PUC have had this biast radius imposed on them while they occupy their homes, schools,
businesses, places of worship, and so on.

While | agree to an extension of time for processing this request, | am not providing an extension at the present time for
the processing of my separate RTKL request, submitted yesterday, for the records now in the possession of the OOR.

Sincerely,
Eric Friedman

On Fri, Jun 7, 2019 at 9:00 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:

Mr. Friedman,

R

The arguments presented by the parties in the most recent communications have raised severa)l novel issues that
require further review, research and consideration by the OOR. To that end, we are requestmg an additional two week
extension to issue the Final Determination in this matter until June 26, 2019.

.Kihdly reply to this request as soon as practicable, or by the close of business today, June 7, 2019,
Thank you in advance for your anticipated cooperation in this regard.

Sincerely,

Kelly Isenberg ¢

Kelly C. Isenberg
l/\r\_s Appeals Officer

Office of Open Records ‘
333 Market Street, 16" Floor ;
Harrisburg, PA 17101-2234
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pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION

!
IN THE MATTER OF
ERIC FRIEDMAN, ‘ P
Requester T
V. : ’ : Docket No: AP 2019-0502
PENNSYLVANIA PUBLIC UTILITY :
COMMISSION, ’ :
Respondent ' :
and ‘ ( : -

ENERGY TRANSFER PARTNERS,
Direct Interest Participant ‘

-

INTRODUCTION
Eric Friedman (“Requester”) submitted a request (“Request™) to the Pennsﬁlvania Public
Utility Commission (“Commission”) pursuant to the Right-to-Know Law (“RTKL” , 65 P.S. §§

67.101 et seq., seeking recl:o'rds related to the estimations or calculations madF in connection with
accidents on highly volatile liquid (“HVL”) pipelines. The Commission denied thé Request,
arguing, among other things, that the records contain confidential security infonﬁation z_md that the
disclosure of the regords would jeopardize public safety and building security. The Requester
appealed' to the Office of Ol_aen Records (“OOR”).EI For the reasons set forth in this Final

Determination, the appeal is granted in part and denied in part, and the Commission is required

to take further action as directed.

J 1



FACTUAL BACKGROUND

On February 4, 2019, the Request was filed, seeking:

. all records in the possession of Paul Metro, his superiors or subordinates, that

relate to the calculation or estimation of the range at which thermal or overpressure

events related to accidents on hazardous ... (HVL) pipelines may be experienced.

This request does not seek information provided by Sunoco if that information has

been designated as confidential security information. Rather, it seeks records

containing or related to calculations or estimates of blast radius (Sunoco’s term) or

“buffer zone” ([Commission] s term) regarding accidents or releases from HVL

pipelines in the possession of the [Commission], including (but not limited to)

information that was produced for [the Commission] by an external source or that

was developed internally.!

On February 8, 2019 the Commission invoked a thirty-day extension to respond to the Request.
65 P.S. § 67.902(b). On March 11, 2019, the Commission denied the Request, afguing that the
requested information is confidential security information (“CSI”) under the Public Utility
Confidential Security Information Disclosure Protection Act (“Act™), 35 P.S. §§ 2141.1-2141.8.
The Commission also argued that release of the records would jeopardize public safety, 65 P.S. §
67.708(b)(2), endanger the saf'ety or physical security of a public utility, 65 P.S. § 67.708(b)(3;),
" and that the records relate to a noncriminal investigation, 65 P.S. § 708(b)(17).

On April 1, 2019, the Requester appealed to the OOR, challenging the denial and stating
grounds for disclosure.> The OOR invited both parties to supplement the record and directed the
Commission to notify any third parties of their ability to participate in this appeal. 65 P.S. §
67.1101(c).

‘ )

! The Request included an introductory passage containing background information that was admitted to the record
and considered for purposes of adjudication.

2 On April 2, 2019, the OOR issued an Interim Order notifying the Requester that the appeal was deficient because it
failed to include a complete copy of the Commission’s final response, The OOR informed the Requester of the
requirement to cure the deficiency and directed him to file a complete copy of the Request pursuant to 65 P.S. §
67.1303(b). That same day, the Requester cured the deficiency by providing a complete copy of the Commission’s
response. Additionally, the Requester granted the OOR and extension of time to issue a Final Determination until June
26, 2019. See 65 P.S. § 67.1101(b)(1).



On April 2, 2019, the Commission notified Energy Transfer Partners (“ETP”) regarding
the pending appeal. On April 11, 2019, ETP, owners of the Sunoco Pipeline, L.P. (“SPLP”), the
operator of the HVL pipelines that are the subject of the Request, requested to participate in this
appeal pursuant to 65 P.S. § 67.1101(c). Also, on April 11,.2019,'ETP/SPLP submitted a position
statement arguing that the requested records are CSI, and among other things, that the _records
relate to a noncriminal investigation, 65 P.S. § 708(b)(17)(ii). ETP/SPLP’s submission included
the sworn declaration, made under the penalty of perjury, of Joseph Perez, ETP/SPLP’s Senior
Vice President for Project Engineering and Construction. ETP/SPLP’s reque.st to participate is
granted and, as a reéult, the argument and evidence submitted by ETP/SPLP has been made part
of the record.

On April 12, 2019, the Requester submitted a position statement objecting to ETP/SPLP’s .
request to participate, disputing that the requested information is confidential and asserting that
based on a Protective Order issued by the Pennsylvania Commonwealth Court, attorneys for
ETP/SPLP are r;ot permitted to contact him. The Requester attached cqpies of documents he
asserts are examples of “models of HVL blast radii” found in the public domain and a May 16,
2017 Commonwealth Court Order he believes prohibits ETP/SPLP from contacting him.

On April 15, 2019, the Commission submitted a position statement reiterating its grounds
for denial and also claiming that the records reflect intcrﬁ;l, predecisional deliberations, 65 P.S. §
708(b)(10)(1)(A). In support of its position, the Commission submitted thé affidavits, made under
penalty of perjury, of Rosemary Chiavetta, the Secretary of the Commission and Paul Metro, the

Commission’s Manager of the Safety Division, Pipeline Safety Section.

3 The OOR granted the Commission’s request to keep the record open until April 15, 2019. See 65 P.S. § 1102(b)(3)
(stating that “the appeals officer shall rule on procedural matters on the basis of justice, fairness, and the expeditious
resolution of the dispute™).



On April 15 and April 21, 2019, the Requester submitted position ‘statements disputing
the accuracy of the factual assertions in the Commission’s position statement and challenging the
credibility of Ms. Chiavetta’s and Mr. Metro’s affidavits. The Requester also disputes the
confidential nature of the records and the secure nature of the pipeline infrastructure. The
Requester requested that the OOR conduct an in camera review of the responsive records.

On April 23 and 24, 2019, ETP/SPLP and the Commissiox} objected to the Requester’s
request for in camera re;fiew.

On May 28, 2019, the Commission submitted a supplemental position statement in
response to the OOR’s request for clarification regarding the application of Section 335 of the
Public Utility Code (“Code™), 66 Pa.C.S. § 335, to the responsive records.

On May 31, 2019, the Requester submitted a reply to the Commission’s supplemental
position statement.

On June 3, 2019, in response to the OOR’s request for additional evidence, the Commission
submitted, under seal, redacted transmittal letters, which were purportedly provided By ETP/SPLP
in connection with a pipeline incident investigation pursuant to Section 2141.3 of the Act and 52
Pa. Code § 102.3(b). The Requester was not provided with a copy of the redacted transmittal
letters. While the OOR did not order the Commission- to provide the records for in camera review,
the unopéned submission was secured in the same manner used to secure records submitted for in
camera review.> As explained below, the transmittal letters were not réviewed by the OOR or

considered as evidence in this appeal.

4 The Requester’s April 21, 2019 submission was received after the record closed; however, to develop the record, the
submission was considered. See 65 P.S. § 1102(b)(3) (stating that “the appeals officer shall rule on procedural matters
on the basis of justice, faimess, and the expeditious resolution of the dispute™).

3 See Section V(E)(11) of the OOR Procedural Guidelines. Further, the records have been retained because the
Requester submitted a separate RTKL request for the records submitted by the Commission in connection with the
instant appeal. See Uniontown Newspapers, Inc. v. Pa. Dep’t of Corr., 185 A.3d 1161 (Pa. Commw, Ct. 2018) (an
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LEGAL ANALYSIS
“The objective of the Right to Know Law ... is to empower ciﬁze;ls by affording them
access to information concerning the activities of their government.” SWB Yankees L.L.C. v.‘
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this irﬁpoﬁmt open-government law is
“&esigned to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and make public officials accountable for their
actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Comﬁlw. Ct. 2010), aff'd 75
A.3d 453 (Pa. 2013).

| The OOR is authorized to hear appeals for all Commonwealth and local agencies. See 65
P.S. § 67.503(a). An appeals officer is required “to review all information filed relating to the
request” and may consider testimony, evidence and documents that are reasonably probative and
relevant to the matter at issue. 65 P.S. § 67.1102(a)(2). An appeals officer may conduct a hearing
to resolve an appeal. The law also states that an appeals officer may ;adn.lit into evidence testimony,
.evidence and documents that the aﬁpeals officer beliéves to be reasonably probative and relevant
to an issue in dispute. Id. The decision to hold a hearing is discretionary and non-appealable. Id.;
Giurintano v. Pa. Dep’t of Gen. Servs., 20 A.3d 613, 617 (Pa. Cqmmw. Ct. 2011). Here, the
Requester requested in camera review; however, the OOR has the necessary information and

evidence before it to prol;erly adjudicate the matter.
The Commission is a Commonwealth agency subject to the RTKL that is required to
‘ disclose public records. 65 P.S. § 67.3(; 1. Records in possession of a Commonwealth agency are
presumed public unless exempt under the RTKL or other law or protected by a privilege, judicial

order or decree. See 65 P.S. § 67.305. Upon receipt of a request, an agency is required to assess

1

agency has the duty to take reasonable steps to prevent the automatlc destruction of records pursuant to a retention
schedule when the agency knows the records to be responsive to a RTKL request).
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whether a record requested is within its pos.session, custody or control and respond within five
business days. 65P.S. § 67.501. An agency bears the burden of proving the applicability of any
cited exemptions. See 65 P.S. § 67.708(b).

| Section 708 of the RTKL places the burden of proof on the public body to demonstrate that
a record is exempt. In pertinent part, Section 708(a) states: “(1) The burden of proving that a
record of a Commonwealth agency or local agency is exempt from public access shall be on the
Commonwealth agency or 1'(;ca1 agency receiving a request by a ﬁreponderance of the
evidence.” 65P.S. § 67.708(a)(1). Preponderance of the evidence has been defined as “such proof |
as leads the fact-finder ... to find that the existence of a contested fact is more probable thaﬁ its
nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011)
(quoting Pa. Dep’t of Transp. v. Agric. Lands Conatemnation Approval Bd., 5 A.3d 821, 827 (Pa.

Commw. Ct. 2010)).

1. The Commission did not prove that the records are confidential security
information

The Commission and ETP/SPLP argue that because the responsive records consist of CSI
rnateﬁal in accordance with Sections 2141.3(c)(4) and 2141.5 of the Act, they are exempt from
disclosure under the RTKL. The Commission, through Mr. Metro’s affidavit, identifies the
following records as responsive to the Request:

Hazard Assessment for ME1
Date: 12-17-2013
Pages: 56

Hazard Assessment for proposed ME2 Pipeline
Date: 3-27-217 .

Pages: 67

Hazard Assessment for Re-route of ME2 near Chester & Delaware County
Date: 10-5-2018

Pages: 33.



In addition, the Commission states that the responsive records include Commission Inspection -
Reports of the subject pipelines in which the three Hazard Assessment reports were referenced and
reviewed.

The Act provides, in pertinent part, the following:

(a) GENERAL RULE.— The public utility is responsible for determining whether
a record or portion thereof contains confidential security information. When a
public utility identifies a record as contalmng confidential security information, it
must clearly state in its transmittal letter, upon submission to an agency, that the
record contains confidential security information and explain why the 1nformat1on
should be treated as such.

(b) SUBMISSION OF CONFIDENTIAL SECURITY INFORMATION.— An
agency shall develop filing protocols and procedures for public utilities to follow
when submitting records, including protocols and procedures for submitting
records containing confidential security information. Such protocols and
procedures shall instruct public utilities who submit records to an agency to
separate their information into at least two categories: (1) PUBLIC.— Records or
portions thereof subject to the provisions of the act of June 21, 1957 (P.L. 390, No.
212), referred to as the Right-to-Know Law. (2) CONFIDENTIAL.— Records or
portions thereof requested to be treated as containing confidential security
information and not subject to the Right-to-Know Law.

~

35 Pa.C.S. §§ 2141.3(a), (b).
When a public utility is directed to submit records to the Commission that contain CSI, it
is required to do the following:
(1) Clearly state in its transmittal letter to the Commission that the record contains
confidential security information and explain why the information should be treated
as confidential. The transmittal letter will be treated as a public record and may
not contain any confidential security information.

(2) Separate the information being filed into at learst two categories:

(i) Records that are public in nature and subject to the Right-to-
Know Law.

(ii) Records that are to be treated as containing confidential security
information and not subject to the Right-to-Know Law.



-

(3) Stamp or label each page of the record containing confidential security

information with the words “Confidential Security Information™ and place all pages

labeled as containing confidential security information in a separate envelope
- marked “Confidential Security Information.”

(4) Redact the portion of the record that contains confidential security information
- for purposes of including the redacted version of the record in the public file.

52 Pa. Code § 102.3(b)(emphasis added).

Mr. Metro attests that the three identified Hazard Assessment reports “were produced to
the Commission by [SPLP] and are marked as confidential,” More specifically, Mr. Metro attests
that that the records filed with the Commission were “marked as Confidential by Sunoco[]” and
that “the requested records are [CSI] within the meaning of the [Act].” On behalf of ETP/SPLP,
Mr. Perez attests that he has “knowledge of records submitted to th? ... Commission and possibly
implicated in the [Request]....” Mr. Perez further attests that “to the extent thé [rJequested
[r]ecords exist, ET and SPLP treat this material as confidential security information in accordance
with the provisions and pro"cedures of the [Act]...and the [Commission’s] regulations
implementing the Act....”

Regarding the material contained in the records, Mr. Metro attests the following:

The requested records are [CSI] within the meaning of the [Act]. In my

professional opinion, disclosure of the requested records would compromise

security against sabotage or criminal or terrorist acts, and non-disclosure is
necessary for the protection of life, safety, public property or public utility facilities.
. -

I bas? my opinion on the definition of [CSI] contained in the [Act] and on that there

are reasonable grounds to believe disclosure may result in a safety risk, including

the risk of harm to any person, or mass destruction.

Under the RTKL, a statement made under penalty of perjury is competent evidence to sustain an

agency’s burden of proof. See Sherry v. Radnor T wp. Sch. Dist.,20 A.3d 515, 520-21 (Pa. Commw.

Ct. 2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010).



: Te develop the recerd in this matter, the OOR directed the Commission to submit copies
of the transmittal lettefs\which, if ETP/SPLP had followed the mandatory procedure under the Act
and its regulations, would have been included with the recofds produced to the Commission.
Instead of submitting the transmittal lettere that are expressly deemed public records under 53 Pa.
Code § 102.3; the Commissfon hand-delivered redacted transmittal letters in a sealed envelope to
the OOR. The OOR instructed the Cemmiésion that, in 01“der to have the tra:nsmittal letters
admitted as evidence of record, the Commission must pro'vide a copy to the Requester. The
Commission asserfed that the letters had been properly redjicfed and that the OOR should review
the records in camera, and it declined to provide the Requester with a copy of the letters.

“Accordingly, the sealed, redacted transmittal letters were not admitted into evidence. See 65 P.S.
§ 67.1102(b)(2) (the RTKL authorizes appeals officer to “admit testimony, evidence and
‘documents that the appeals officer believes to be reasonebly probative and relevant to an issue in

dispute™).. |
Here, "thetCommission and ETP/SPLP argue that ihe requested records consist of Cél and

( ‘ :
that the Requester expressly exe{uded “information provided by Sunoco if that information has

been designated as [CSI]” t:rom the Reqilest; therefore, they argue the Act prohibits the disclosure
of the records and the records are not responsive to the Request. Mr. Metro and Mr. Perez attest
that the records provided to the Commission are CSI; hewever, Section 21 41 .3 of the Act requires
agencies to develop protocols for the submission and public challen,‘ge of infqnnation sou_g'hlt to be
classified as “confidential security information,” and such protocols are found in the Commis\sion’s
| regulations at 52 Pa. éode §§ 102.1 — 102.4. The only evidence provided by the éommission and

ETP/SPLP regarding the_n designation of the responsive records as CSI consists of conclusory

- statements from Mr. Metro, who states that ETP/SPLP marked the records as confidential, that the



j!

requested records are “[CSI] within the mefming of the [Act],” and that he arrived at his
professional opinion that the records are CSI “in consultation with numerous other technical gas
safety staff,” and from Mr. Perez, who states “[t]o the extent that'the [r]equested [r]ecords exist,
" ET[P] and Su’}}oco treat this material as [fJSI] in accordance with the provisions and prbcedures
speciﬁed by the [Act] and [regulations].”\ Under the RTKL a sworn attestation may serve as
sufficient evidentiary support; however, “a gefleric determination or conclusory statements are not
sufficient to justify the exemption of public records.” Office of the Governor v. Scolforo, 65 A.3d
1095, 1103 (Pa. Commw. Ct. 2013) (er banc); see also Bagwell, 155 A.3d at 1130 (“Relevant and
credible testimonial affidavits ma)} provide sufficient evidence in support of a claimed exemption;
however, conclusory affidavits, standing alone, will nof §atisfy' the burden of proof an agency must
sust’ain to show that a requester may be denied access to records under the RTKL”) (citations
omitted); Pa. Dep’t of Educ. v. Bagwell, 131 A.3d at 659 (“Affidavits that are conclusory or merely
parrof the exemption do not suffice”) (citing Scolforo); West Chester Univ. of Pa. v. Schackner et
al., 124 A.3d 382, 393 (Pa. Commw. Ct. 2015) (“The evidence must be specific enoﬁgh to permit
this Court to ascertain how disclosure of the entries would reflect that the records sought fall within
the proffered exemptions™) (citing Carey v. Pa. Dep’t of Corr., 61 A.3d 367, 375-79 (Pa. Commw.
cLao1zy. i |
While it is not incumbent upon the OOR to request additional evidence when developing
the record, Highmartk, ‘Incf v. Voltz, 163 A.3d 485, 491 (Pa. Commw. Ct. 2017), the OOR attempted
to develop the record by requesting copies of the transmittal 1;3tters. In response to the OOR’s
reduest, the Commission provided copies of the redacte‘d transmittal letters asserting that the
redacted material consists of CSI and the letters relate to a noncriminal investigation; however? 52

™ .
Pa. Code §102.3(b)(1) clearly states that a transmittal letter “may not contain any confidential

/
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security information.” The Commission further asserts that, despite tile expresé language in 52 Pa.
Code & 102.3(b)(1), “the designation is not binding on any particular transmittal letter, and the
Commission is authorized to waive its own regulations,” but fails to cite its authority to waive its
own regulations that it was required to develop in qrder to implement “filing protocols and
' procedui‘es for puplic utilities to follow when submitting records, including protocols and
procedures for submitting records containing [CSI],” under the Act. See 35 P.S. § 2141.3(b)
(emphasis added). Bec%zluse the Commission declined to provide'a copy of the transmittal letters
to the Reque;ster, no evidence has been admitted into the record to demonstrate that the ETP/SPLP
and the Commission have complied with the mandated procedures to designate the responsive
records as CS1. In addition, as the Commission has failed to prove why it is not required to comply
with tile protocols, as ETP/SPLP’s and the Commission’s compliance with “[p]rocedures for )
_submitﬁng ... and prqtectin g confidential security information™ set forth in § 2141.3 is a condition
precedent for nondisclosure. ETP/SPLP and the Commission are, therefore, not entitled to the
statutory protection of the ‘Act. See Schmitz and The Pittsburgh-Post-Gazette v. Pennsylvania
Emergency Management Agency et al.,, OOR Dlgt. AP, 2014-1055, 2014 PA O.O.R.D. LEXIS
1094, *22-23 (finding that because the evidence did not’demonstrate that PEMA developed the
compliance procedures by which records could be designated as confidential security information,
the Act did not apply) ‘("citing Schumacher v. City of Scranton, OOR Dkt. 2009-0280, 2009 PA
O0.0R.D. LEX}S 153 (holding that the City could not avail itself of the protections under the Act
when the City did not prove its compliance with the necessary requirements to designate records
as confidential security information)).

2. The Commission has demonstrated that certain records are exempt under
Section 708(b)(3) of the RTKL

i
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The Commission and ETP/SPLP also argue that the disclosure of the records would
endanger public safety and compromise the physical security of the pipelines against sabotage,
criminal or terroristic acts. - Section”7(‘)8(b)(3) of the RTKI; exempts from disclosure “[a] record,
the disclosure of which creates a reasonable likelihood of endangering the safety or the physical
security of a building, public utility, infrastructure, facility or information storage system.” 65 P.S.
§ 67.708(b)(3) (emphasis added); see Crockett v. Southeastern Pa. Transp. Auth., OOR Dkt. AP
2011-0543,2011 PA O.0.R.D. LEXIS 268 (holding that rail car inspection and repair records were
not exempt under this exemption); Moss v. Londonderry Tv;)p., OOR Dkt. AP 2009-0995, 2009 PA
0.0.R.D 724 (holding that records related to the Three Mile Island nuclear power plant were not
subject to public ac.cess). In order for this exemption to apply, “the disclosure of” the records —
rather than the records themselves — must create a reasonable likelihood of endangerment to the
safety or physical éecurity of certain structures or other entities, including inﬁastr;cture. ‘See 65
P.S. § 67.708(b)(3); see also Pa. State Police v. ACLU of Pa., 189 A.3d 37 (Pa. Commw. Ct. 2018)
(holding that wheﬁ an affidavit is legally sufficient to prove that the disclosure of a record at issué
woula likely cause the éllege‘d haﬁn under Section 708(b)(3) of the RTKL, in camera review of
the records is unnecessary). The Commonwealth Court has held that “[a]n agency must offer more
than speculation or colnj ecture to establish the security-related exemptions....” ‘Califo;‘nia I);orough .
v. Rothey, 185 A.3d 456, 468 (Pa. Commw. Ct. 201 8) (internal citations omitted); see also Mission
Pa., LLC v. McKelvey,  A3d __, 2019 Pa. Commw. LEXIS 528 (Pa. Commw. Ct. June 4,
£ 2019). : | \

Mr. Metro, who is the Commission’s Manager of the Safety Division, Pipeline Safety
Section, oversees Commission investigations of gas and HVL pipelines. In support of the

Commission’s position, Mr. Metro attests it is his opinion, based on the definition of CSI in the
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Act, that “there are reasonable grounds to believe disclosure may result in a safety risk, including
the risk of harm to any person, or mass destruction.” Mr. Metro further attests the following:

In my professional opinion, release of the requested records would compromise
security against sabotage or criminal or terroristic acts regarding pipeline facilities
by illustrating the extent of the impact zone, including casualty and damage
assessments at various ranges, regarding an accident (or sabotage event) on a
pipeline. These Reports and Inspection Reports explicitly provide[] how such an
assessment can be made (as well as the assessment for this particular pipeline);
information which could be clearly be used by a terrorist to plan an attack [on] a
pipeline (and particularly on these Sunoco pipelines, as they contain[] the specific
operating parameters of the pipelines) to cause the greatest possible harm and mass
destruction to the public living near the facilities.

In-my professional opinion, release of the requested records would allow for
awareness of the potential effectiveness of a sabotage act on a pipeline (and in
particular on these pipelines) to harm the public and create mass destruction,
thereby potentially inciting such acts and creating a great risk to public safety.

I arrived at my professional opinion that the requested records are [CSI] in
consultation with numerous other technical gas safety staff at the Commission, all
. of which agree with my professional assessment. p

Additionally, regarding the nature of the CSI that ETP/SPLP purportedly provided to the
Commission, Mr. Perez attests the following:

While certain observations concerning the characteristics of ET’s HVL pipelines —
such as their general path or the location of the above-ground valves — can be seen at
the surface level, the [r]equested [r]ecords seek far more detailed information than
anything that'could be obtained through surface-level observation. The release of this
information would create a much more significant risk to the security and integrity
of the Pipelines than anything that could be obtained" through surface-level
observation. Specifically, providing an individual or group of individuals with the

. detailed calculations sought here would give someone with malicious intent
knowledge necessary to breach, damage or destroy the pipelines.

Based upon my review of the [rlequested [r]ecords in possession of ET as submitted
to [the Commission’s Bureau of Investigation and Enforcement], I believe that the
[rlequested [r]ecords are of sufficient detail that, if disclosed, could be used to
facilitate damage or disruption of ET*s HVL pipelines.

Here, the Request expressly seeks “calculations or estimates of blast radius (Sunoco’s

term) or “buffer zone” ([Commission’s] term) regarding accidents or releases from HVL

13



Fl

pipelines;.” It is undisputed that portions of the identified responsive records, the Hazard
Assessment Reports, were produced by ETP/SPLP and submitted to the Commission’s Bureau of
Investigation and Enforcement (“BIE”) in connection with four ongoing Commission pipeline-
investigations — ME1, ME1-Lisa Drive, ME2 and ME2-Bypass — from which one may reasonably
infer the existence of safety concerns with the public utility structures. Considering these facts
along with the swomn attestations of Mr. Metro, the individual supervising the investigations, and
Mr. Perez, the corporate representative who provided the reports, leads to a determination that the
disclosure of how to calculate the extent of damage tilat may occur due to an accident at or release
from one the pipelines would facilitate the formulation of a plan by a person with malicious intent
to cause such an event. |

The Requester argues that the safety hazards alleged by the Commissic;n lie with the
| infrastructure itself, not the 'knowledge of any particular aspect of the pipelines. The Requester
further argues that blast radii modeling formulas are available in the pl;blic domain and that certain
pipeline valves are already visible on the land surface in populated areas. The Reqﬁester has also
provided electronic links to and a copy of blast radii models. to support h}; argument that the
responsive records should not be withheld because the information is already in the public domain.
However, a review of the sample models and references to blast radii models shows that they have
been conducted by various private and community entities and as attested to by Mr. Perez, they 'do
not include the detailed calculations that are specific to these particular pipelines. In the absence

-

of any evidence that the Commission has acted in bad faith, “the averments in [the swom
statemeﬁts] should be accepted as true.” McGowan v. Pa. Dep’t of Envtl. Prot., 103 A.3d 374,
382-83 (Pa. Commw. Ct. 2014) (citing Office of the Governor v. Scolforo, 65 A.3d 1095, 1103

(Pa. Commw, Ct. 2013)). Accordingly, the Commission has demonstrated that the disclosure of
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the three responsive Hazard Assessment Reports produced by ETP/SPLP :;md the securit'y related
content would‘endanger the safety and security o% the pipelines and that the Hazard Assessment
Reports were proper}y withheld under lSec'tion 708(b)(3) of the RTKL. See 65 P.S. § 708(a);
Mission Pa., LLC, 2019 f’a. Commw. LEXIS 528, *22-26 (finding the affidavit made- by an
individual who had extensive industry knowledge and experience sufficient to detail the security

related concerns in support of redactions made pursuant Section 708(b)(3) of the RTKL).

3. The Commission has demonstrated that some records 'relate to a noncriminal
investigation.™

The Commfssibn and ETP/SPLP also argue that the records are part of four noncriminal
investigations the Commission commenced, respectively, in April 2017, March 2018 and July
2018. Section 708(b)(17) of the RTKL exempts from disclosure records of an agency “relating to
a noncriminal investigation, including ... [i]nvestigative materials, notes, correspondence and
reports.” 65 P.S. §§ 67.708(b)(17)(ii). In order for this exemption to apply, an agency must
demonstrate that “a syétemaéic'or searching inquiry, a detailed examination, or an official probe”
was conducted regarding a noncriminal matter. See Pa. Dep 't of Health v. O_fﬁée of Open Records,
4 A3d 803, 810-11 (Pa. Commw. Ct. 2010). Further, the iﬁquiry, examination, or probe must be
“conducted as part of an agency’s official duties:” Id, at 814, see also Johnson v. Pa, Convention
Ctr. Auth., 49 A.3d 920 (Pa. Commw. Ct. 201 2). An official probe only applies to noncriminal'
investigations coriducted by agencies acting within their legislatively granted fact-finding and
investigative powers. Pa. Dep’t of Pub. Pi’elff v. Chawaga, 91 A.3d 257 (Pa. Commw. Ct. 2014).
To hold otherwise would “craft a gaping exemption under whicﬁ any govermnental.infonnation-
gatﬁering could be shielded from disclosure.” Id.\at 259.

The Commonwealth Court has recognized the Commission’s broad authority to conduct

noncriminal investigations “to determine ... if utilities are in compliance with the Public Utility

4
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Code, ... the [United lStates‘ Department of Transportation Pipeline and Hazardous Materials
Safety Administration] and other applicable state and federal regulations.” Pa. Pub. Utility
Comm’n v. Gilbert, 40 A.3d 755, 760 (Pa. Commw. Ct. 2012).

Mr. Metro, Managér of the Office of Pipeline Sa.fety, Gas Safety, attests that he oversees
the investigation of ME1 on April 1, 2017, of MEI on “Lisa Drive” and ME2 in M;:rch 2018, and
of MEZ-Bypéss in July 2018. He attests ihat the investigations are active and have been ongoing.
Mr. Metro further attests that, in addition to the Hazard Assessment Reports, “the Commission has
requested records in the form of Inspection Réports created by Commission Safety Staffin wﬁich
there are references and reviews of [the] Hazard Assessments. These Inspection Reports are part
of the active and ongoing [Commisfsion] investigations.” Mr. Perez c;)rroborates that ETP/SPLP
submitted the requested records to the Commission’s BIE. Ms. Chiavetta z;tteStS that fhe
investigations are active and ongoing and that the Commission does not have any:esponsive
records other than those that are part of the Commission’s investigatioﬁ of the pipeline incident.
In the absence of any evidence that the Commission has acted in bad faith, “thq averments in [the
affidavits] should be accepted as true.” McGowan, 103 A.3d at 82-83. Therefore, because the
Commissiop may conduct noncriminal investigations and is doing so in this instance, the .
Commission’s Safety Staff Inspection Reports are related to the Coﬁmmission’s ongoing
noncriminal investigation of ME1, ME2 and ME2-Bypass pipelines and are exempt from
disclosure under Section 708@)(17) of the RTKL.

| Alth(;ugh we have determined that the Hazard Assessment Reports are exempt from.
disclosure under the RTKL, as indicated above, Mr. Metro attests;that the Inspection Reports are
part of the ME1, ME2 .'.md MEZ—Bypags investigations and they reference and review the Hazard

-~

Assessment Reports.
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While not raised by the Requester, Section 3101.1 of the RTKL provides that the provisions
of the RTKL do not apply if they are in conflict with any other federal or state law. See 65 P.S. §
3101.1. Section 335(d) of the Public Utility Code, provides, in pertinent part:

whenever the commission conducts an investigation of an act or practice of a public

utility and makes a decision, enters into a settlement with a public utility or takes

any other official action, as defined in the Sunshine Act, with respect to its

investigation, it shall make part of the public record and release publicly any

documents relied upon by the commission in reaching its determination, whether

prepared by consultants or commission employees, other than documents protected
by legal privilege... -

.
66 Pa.C.S. § 335(d). Applying Section 335(d) of the Code, the Pennsylvania Supreme Court has
held that, in certain circumstances, investigatory materials may be publicly available under the
Code. See Pa.) Pub. Utility Comm’n v. Seder, 139 A.3d 165 (Pa. 2016). In Seder, the Supreme
Court held that Section 335(d) of the Code required disclosure of a tip letter and an investigative
file associated with a settlement ageemmt. There, the settlement agreement was entefed into by
a utility corporation and the Commission’s BIE after an investigation was conducted by BIE
regarding a violation of the Public Utility Code.

Here, it is undisputed that the Commission commenced four investigations related to the
pipelines e;ddressed in the records identified as responsive to‘the Reqliest.. It is also undisputed
that ETP/SPLP is a public utility as the Commission, in its position statement, requests the OOR
to take judicial notice of the fact that it received a “Certificate of Public Convenience at A-140111”
deeming it a “jurisdictional public utility” and the Commonwealth Court has concluded that
ETP/SPLP operates as a public‘utility. See In re Condemnation by Sunoco Pipeline, L.P., 143 A.

3d 1000, 1016-20 (Pa. Commw.-Ct. 2016). Further, Mr. Metro attests that the Commission’s BIE

filed a Formal Complaint in the ME1 investigation, which has been docketed to C-2018-3006534.

6 See hitp:/fwww.puc.state.pa.us//pedocs/1598230.pdf (last accessed June 20, 2019).
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Accordingly, we must determine whether the investigative records underlying the Formal
_Complaint filed in connection with ME1 should be disclosed under Section 335(d) of the Code.

In response to the OOR’s request for the Commission’s position on the application of
Section 335(d) of the Code to this matter, the Commission submitted a position statement argning
the ME1 investigation is still open and that the Commission has not made a decision, settlement
or other official action in that matter to trigger the disclosure requirements under Section 335(d).
However, in the case of Gilbert, the Commonwealth Court considered the application of Section
335(d) to records of, amE)'ng other things, gas pipeline violation and incident reports, along with
communications received by the Commission required by the Pipeline Safety Improvement Act of
2002, which the Court determined would include investigative mate;ials. gathered by safety
inspectors. In Gilbert, the Court concluded £hat noncriminal investigation exemption found at
Section 708(b)(17) of the RTKL prohibited disclosure of the requested records because “[i]t is not
until after the PUC’s investigative materials are presented as part of a formal complaint, presented
at a formal hearing, or presented as part of a settlement agreement that the materials are made
public” and that none of the triggering events of Section 335(d) of the Code had occurred. 40 A.3d
755, 760; see also Dep’t of Envtl, Prot. v. Del. Riverkeeper Network, 113 A.3d 869, 876-877 (Pa.
Commw. Ct. 2015) (quoting Gilberf).

Here, in thekinvestigatory matter involving ME1, the Commission made the “decision” to
file a Formal Complaint and, pursuant to Section 335(d) of the Code, the “the documents relied
upon by the commission in reaching its determination [to file a Formal Complaint as a result of
the investigation Iof an incident at ME1], whether prepared by consultants or commission

. employees” should be made public. 66 P.S. § 335(d). As stated by the Supreme Court in Seder:

V... the clear and unambiguous language of Subsection 335(d) demonstrates that the
General Assembly intended the PUC to make part of the public record and release
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publicly the documents sought by Appellants. This interpretation of the statute is

consistent with the overall intent of the Legislature in enacting Subsection 335(d). _

More specifically, Subsection 335(d) is a public disclosure law that evinces the

General Assembly’s desire to effectuate transparency, above and beyond that which

is required by the RTKL, in the government’s dealings with public utilities,
Seder, 139 A.3d 165 at 174. Therefore, as in Seder, the Cornmission made a “decision” and the
records related to the investigation of ME1 that formed the basis of the BIE’s decision to file a
Formal Complaint in connection with the pipeliné safety incident must be disclosed under Section
335(d) of the Code.

However, Section 335(d) further states, in pertinent part:

provided, however, that if a document contains. ..information which, if disclosed to

the public, could be used for criminal or terroristic purposes, the identifying

information may be.expurgated from the copy of the document made part of the

public record.
66 Pa.C.S. § 335(d). As we have already determined that the Hazard Assessment Reports are
exempt from disclosure under Section 708(b)(3) of the RTKL because the records are of the type
which, if they were disclosed, could endanger the safety or physical security of a public utility,
any references to or information from the ME] Hazard Assessment report may -be “expurgated
from the document made part of the publid record” pursuant to Section 335(d).” .

CONCLUSION

For the foregoing reasons, the appeal is granted in part and denied in part, and the

Commission is required to provide the redacted ME1 investigative records, as provided by this

Final Determination, to the Requester within thirty days. This Final Determination is binding on

all parties. Within thirty days of the mailing date of this Final Determination, any party may appeal

-

71n its position statement, the Commission also asserted that some of the records reflect deliberations by BIE regarding
the contemplated strategies and, therefore, are exempt pursuant to 65 P.S. § 67.708(b)(10)(i)(A); however, the
Commission has not provided any evidence to support the asserted exemption. See 65 P.S.-§ 67.708(a)(1). Inaddition,
because we have determined that the records are exempt pursuant to 65 P.S. §§ 708(b)(3) and (b)(17), we need not
address the Commission’s argument based on 65 P.S. § 708(b)(2).
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to the Commonw‘ealth Court. 65P.S. § 67.1301(a). All parties must be served with notice of the
appeal. The OOR also shall be served notice and have an opportunity to respond as per Section
1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal adjudicating this
matter, the OOR is not a proper party to any appeal and should nc;t be named as a pw.a This

Final Determination shall be placed on the OOR website at: hitp://openrecords.pa.gov.

4

FINAL DETERMINATION ISSUED AND MAILED: June 26, 2019 )

/s/ Kelly C. Isenberg

APPEALS OFFICER
KELLY C. ISENBERG, ESQ.

Sent to:  Eric Friedman (via email only);
Steven Bainbridge, Esq. (via email only);
Whitney Snyder, Esq. (via email only);
Rosemary Chiavetta, AORO (via email only):
Doreen Trout (via email only) :

8 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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Isénberg, Kell! , |

From: Isenberg, Kelly )

Sent: Wednesday, June 26, 2019 10:09 AM

To: . - _ Eric Friedman; Bainbridge, Steven; wesnyder@hmslega[com

Cc: ‘ Chiavetta, Rosemary; Trout, Doreen

Subject: ' FINAL DETERMINATION - Friedman v. Pa. Public UtI|Ity Comm'n - OOR Dkt. AP
. 2019-0502

Attachments: 2019-0502_ Fnedman _PUC_FDpdf

Dear parties,
Attached please find the final determination in the above-captioned appeal.
Thank you for your attention to this matter.

Sincerely,
- Kelly Isenberg

: Kelly C. Isenberg
: \ ¢ Appeals Officer
I/g Office of Open Records

333 Market Street, 16™ Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9903 !
Fax: (717) 425-5343

htips://www.openrecords.pa.gov

(@OpenRecordsPA

/

‘Confidentiality Notice: This electronic communication is privileged and confidential and is intended only for the party to
whom it is addressed. If received in error, please return to the sender.





