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IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

Pennsylvania Department of Corrections,
Petitioner, :
v, : No. _ MAL Alloc. Dkt. 2018
Uniontown Newspapers, d/b/a/The Herald
Standard: and Christine Haines,
Respondents
ORDER

NOW, Petitioner’s Petition for Allowance of Appeal is hereby GRANTED.
The issues on appeal are delineated as follows:

I. Where RTKL Sections 65 P.S. §67.1304 and §67.1305 premise the
award of sanctions and attorney fees on a finding of bad faith and willful and
wanton behavior, can a court impose those penalties based on a finding that the
RTKL responder failed to personally and independently assess the unive_rse of
documents sought, instead relying on the statement of Bureau functionaries that
all otherwise responsive records are part of a noncriminal inve_stigation, when any

duty to independently and personally assess is not clearly delineated in either the

statute or the case law?



II.  Can an agency’s mere misinterpretation of an RTKL request justify

an award of sanctions and penalties under the RTKL?
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Jurisdictional Statement

There is conflicting law regarding the basis for this appeal. Appellate
jurisdiction of this matter is vested in the Pennsylvania Supreme Court either
under Section 723(a) of the Judicial Code, 42 Pa. C.S. §723(a) (providing for direct
appeals from final orders of matters originally commenced in the Commonwealth
Court) or, alternatively, under Section 724 of the Judicial Code, 42 Pa. C.S.
§724(a) (providing for allowance of appeal from matters within the appellate
jurisdiction of the Commonwealth Court and Superior Court). Support for a
direct appeal is found in the opinion of the Commonwealth Court at Capinski v.
Upper Pottsgrove Township, 164 A.3d 601 (Pa. melth. Ct. 2017), in which the
court construed an enforcement proceeding regarding a decision of the Office of
Open Records (“OOR”) as being subject to an appeal as of right to this court.

For this reason Petitioner, the Department of Corrections (“Department”)
initially filed both types of appeals as to the March 23, 2018 opinion and order at
Uniontown Newspapers, Inc. v. Dep’t of Corr., 185 A.3d 1161 (Pa. Cmwlth. 2018)
(Exhibit B). This Court originally accepted the notice of appeal; however, on
September 4, 2018 the Court issued an order at No. 20 MAP 2018 indicating that
the matter would be treated as a petition for allowance of appeal and transferred
it to the allocator docket. It was assigned Docket No. 561 MAL Allocatur Dkt.
2018. The Order permitted the Department to file a conforming petition for
allowance ﬁf appeal within thirty days, and the Department complied with this

Order.



To the extent that the Department has a pending petition for allowance of
appeal at Docket No. 561 MAL Allocatur Dkt. 2018 and to the extent that the
Department is now seeking to appeal the October 29, 2018 opinion and order of
the Commonwealth Court as discussed below, this petition for allowance of appeal .
incorporates those issues raised at Docket No. 561 MAL Allocatur Dkt. 2018 to
ensure that all issues are preserved for review.

Reference to Opinions

This is an appeal from an October 29, 2018 final order of the
Commonwealth Court (Exhibit A) that granted a portion of the fees as sought by
Uniontown Newspapers, Inc., d/b/a The Herald Standard and Christine Haines
(“Respondents”) in their fee petition relative to the enforcement action filed by
Respondents concerning a decision of the OOR. The Respondents filed the fee
petition pursuant to the findings and conclusion that the Department committed
bad faith under the Right to Know Law (“‘R'.I‘KL”) in the single judge opinion of
March 23, 2018. Uniontown Newspapers, Inc. v. Dep’t of Corr., 185 A.jd 1161
(Pa. Cmwilth. 2018). In Uniontown Newspapers, Inc. v. Dep’t of Corr., 185 A.3d
1161 (Pa. Cmwlth. 2018), the March 23, 2018 Order required the Department to
produce certain records that the Commonwealth Court deemed responsive to the
Respondents’ RTKL request, with-penalties of up to five hundred dollars a day for
any delay beyond twenty (20) days; granted a request for civil penalties; and
established a deadline for Respondents to notify the Commonwealth Court of its

intent to pursue attorneys’ fees and submit any documentation upon which



Respondents would rely.

Accordingly, Respondents filed a petition for attorney fees (“Fee Petition”)
Judge Simpson held a hearing on the reasonableness of the attorney fees, and he
awarded Petitioners a portion of the fees that they requested, $118,458.37, on
October 29, 2018,

In addition to appealing the findings and conclusion that the Department
acted in bad faith, thus constituting the basis for the Fee Petition, this appeal also
incorporates issues decided in the Commonwealth Court’s December 19, 2016
opinion and order (Exhibit C), as well as issues decided in the Commonwealth’s -
March 23, 2018 opinion and order (Exhibit B). Copies of all opinions and orders
are attached hereto as Exhibits A-E.

Text of Order
The Orders are lengthy and are attached hereto, along with the supporting
opinions, as Exhibits A through C.
Questions Presented for Review
I. Where RTKI Sections 65 P.S. §67.1304 and §67.1305
premise the award of sanctions and attorney fees on a
finding of bad faith and willful and wanton behavior, can a
court impose those penalties based on a finding that the
RTK responder failed to personally and independently
assess the universe of documents sought, instead relying
on the statement of Bureau functionaries that all otherwise
responsive records are part of a noncriminal investigation,
when any duty to independently and personally assess is

not clearly delineated in either the statute or the case law?

Suggested Answer: No. |



Answered below in the affirmative.
II. Can an agency’s mere misinterpretation of an RTK request
justify an award of sanctions and penalties under the
RTKL?
Suggested Answer: No.
Answered below in the affirmative.
Statement of Case
This matter has its genesis in an article titled “No Escape: Exposure to Toxic
Coal Waste at SCI-Fayette” and published in September 2014 by the Abolitionist
Law Center. The report correlated ill health for SCT Fayette inmates to nearby
toxic coal waste. In response, the Department undertook an investigation (“No
Escape Investigation”), as did the Pennsylvania Department of Health. On
September 25, 2014, apparently in response to this article, Respondents sent the
following RTKL request, Exhibit F, to the Department through Ms. Haines:
I am seeking documentation of illnesses contracted by inmates and/or
staff member at SCI-Fayette. I am not seeking identifying 7
information, only the types of reported contracted illnesses and the
number of inmate or staff members with those illnesses. I am
particularly interested in various types of cancer reported at SCI-
Fayette since its opening, as well as respiratory ailments reported. If
there is also information comparing the health of SCI-Fayette with the
health at other state correctional facilities, that would also be helpful.
The Department’s Agency Open Records Officer responded (See Exhibit G),
denying the request and citing various statutory exemptions, notably, for

purposes here, the one concerning non-criminal investigations. See 65 P.S.

67.708(b)(17). Respondents appealed that response to the OOR. The OOR



disagreed that any statutory exemptions applied and directed the Department to
provide “all responsive records...within 30 days.” See Exhibit H. In support of its
Final Determination, the OOR stated that the Department “has not asserted that
records are being withheld pursuant to this noncriminal investigation.exemption,
and has not provided any evidence on appeal to explain why these records fall-
under this exemptien.” The Department did not appeal this Final Determination.
Thereafter, the Department provided the following records to the
Requester: 1) “statistics of inmates diagnosed with pulmonary and
gastrointestinal ailments from 2010-2014, including a comparison across
institutions;” 2) “comparisons of natural death and cancer deaths;” and 3) a
spreadsheet of SCI-Fayette cancer deaths, by type of cancer, from 2003-2013,
including comparison by institution from 2010-2013. See Commonwealth Court
opinion of 12/19/16/ at p. 4. After receiving additional clarification from the
Requester, the Department provided copies of a press release; an analysis of SCI-
Fayette drinking water; an investigative summary produced by the Department’s
Medical Director, Dr. Noel; a redacted copy of a medical record review conducted
by Assistant Medical Director Dr. Ginchereau; a list of cancer patients at SCI-
Fayette (with names redacted); statistics regarding oncology treatment of SCI-
Fayette inmates from November 2014; and the Department of Health’s
investigative results. See Commonwealth Court opinion of 12/19/16/ at p. 5.
Respondents, apparently believing that Petitioner had not disclosed all

responsive records, filed a Petition for Enforcement with the Commonwealth



Court. The Department filed prelimina;‘y objections, which Judge Brobson
overruled. See Exhibit D. Following the Department’s Answer and New Matter,
Respondents filed a motion for judgment on the pleadings, which Judge Oler
denied. See Exhibit E. The parties then engaged in discovery and filed cross-
motions for summary relief.

Judge Simpson denied Respondents’ motion for summary relief without
prejudice to allow the enforcement action tc; proceed for further fact fihding as to
whether all responsive records had been disclosed. The judge granted in part and
denied in part the Department’s cross-motion. The Judge granted the
bepartment’s motion in support of its position that it had no duty to provide
redacted individual inmate medical records and no duty- to create new records
after the request was filed. ‘The Judge denied the Department’s cross-motion to
the extent it asserted that the Department had complied with the OOR Final
Determination. The court withheld ruling on whether statutory sanctions should
be imposed and directed the parties to submit stipulated facts on various points it
identified in the order.

The parties submitted stipulations as directed. In August 2017, Judge
Simpson conducted a hearing. In addition to the testimony of the Editor for the
Respondeht Newspaper, the court heard testimbny from the Deparfment’s then-
Director of its Bureau of Health Care Services (“Bureau”), Mr. Oppman; its RTKL
Officer, Mr., Filkosky; and Department Counsel assigned to the OOR appeal of this

case, Mr. Defelice.



Critical to this appeal are the Judge’s findings with regard to the
Department’s initial response to the request for records. The Judge held that Mr.
Filkosky received the request and forwarded it to Bureau representative, Ms.
Montag, and that Ms. Montag advised Mr. Filkosky that the Department, along
with the Department of Health, were involved in the No Escape Investigation and
that “all responsive records related to the No Escape Investigation.” The Judge
then went on to find that Mr. Filkosky determined, based solely upon Ms.
Montag’s representation, that all responsive records would be related to the No
Escape Investigation, and thus exempt under the non-criminal investigation
exemption in the statute. See Commonwealth Court opinion of 3/23/18 at p. 9. .‘

The court then went on to conclude that because Mr, Filkosky relied on Ms.
Montag’s statement and did not, himself, obtain and then independently assess
the records, he acted in bad faith. See Commonwealth Court opinion 12/23/18 at
p- 9. It is this conclusion, which is based on a duty the court found that is not
expressly stated in the RTKL, relevant portions of which are attached hereto as
Exhibit H, or any court decision and which, the Department contends was not
reasonably apparent, that underlies this Petition. Further, Mr. Defelice, in
arguing the applicable exemption before the OOR, also did not obtain and review
the records, relying on the position of then-Director Oppman. Therefore, this

challenge also incorporates that action.



Statement of Reasons for Allowance
of Appeal under Pa. R.A.P, 1114

A. This is a question of first impression,

The Commonwealth Court’s indication that Agency Open Records Officers
hold a specific duty to independently assess potentially responsive | records
presents a question of first impression. The Commonwealth Court’s underlying
decision imposes a significant independent analytical duty on a RTKL responder,
‘at least in cases involving internal agency investigations. Such an overarching
obligation neither appears in the text of the RTKL, nor has it been previously. set
forth in jurisprudence. As such, the decision has a major impact on the way RTKL
requests are handled, especially in larger agencies, such as thé Department, which
has 15,000 employees and 27 separate Institutions. In addition, the appiicability
of penalties and sanctions for failure to assess, at least in the first instance, is of
major import not only to the Department, but also to all government entities that
answer RTKL requests. As concerns the Department, it receives more RTKL
requests than any other state agency and, because it houses inmates,
investigations are routine. Therefore, the jurisprudence of this Commonwealth
would be well served if this Court were to address the parameters of the Agency
Open Records Officer’s duty to investigate in conjunction with the applicability of
sanctions. |

To be clear, the Department acknowledges that this Court has recognized, in

Bowling v. Office of Open Records, 621 Pa. 133, 75 A.3d 453 (2013), that sanctions



and attorney fees can be awarded in RTKL cases. However, such an award is
premised on willful or wanton disregard, anr unreasonable interpretation of law, or
a frivolous appeal (the last of which does not apply here since the Department did
not appeal the ORR decision). As set forth in 65 P.S § 67.1304:

Court costs and-attorney fees

(a) Reversal of agency determination.--If a court reverses the final
determination of the appeals officer or grants access to a record after
a request for access was deemed denied, the court may award
reasonable attorney fees and costs of htlgatlon or an appropriate
portion thereof to a requester if the court finds either of the
following:

(1) the agency receiving the original request willfully or with
wanton disregard deprived the requester of access to a public
record subject to access or otherwise acted in bad faith under the
provisions of this act; or

(2) the exemptions, exclusions or defenses asserted by the agency in
its final determination were not based on a reasonable
interpretation of law.

(b) Sanctions for frivolous requests or appeals.--The court may award
reasonable attorney fees and costs of litigation or an appropriate
portion thereof to an agency or the requester if the court finds that the
legal challenge under this chapter was frivolous.

(¢) Other sanctions.--Nothing in this act shall prohibit a court from
imposing penalties and costs in accordance with applicable rules of
court. '

65 P.S § 67.1304 (emphasis added).

1 It should be noted that, in general, successful attorney fee petitions involve bad
conduct, see generally, 42 Pa, C.S. §2503, which Petitioner asserts does not exist
here for the reasons explained above.



Judge Simpson, finding that Section 1304(a) is ambiguous, reasoned that
the term “final determination” can be construed as constituting the “final
determination of the appeals officer,” issued pursuént to Chapter 11 of the RTKL,
or the “receiving agency’s final determination denying access.” See
Commonwealth Court opinion of 10/29/18 at p. 6. Judge Simpson stated, “The
issue before a Chapter 13 Court in analyzing Section 1304(a) is whether attorney
fees are reserved for when the Court reverses an appeals officer’s determination,
or as opposed to when a receiving agency’s determination is reversed.”
Id. at p. 8. Enlisting principles of statutory interpretation, Judge Simpson
articulated “several reasons Section 1304(a) of the RTKL should not be construed
és requiring the reversal of an appeals officer’s determination by a court.
Foremost, such an interpretation is unreasonable and would yield an absﬁrd
result.” Id.

However, Judge Oler, in ruling upon the Respondents’ motion for judgment
on the pleadings, noted that it was not clear that Respondents were entitled to
court costs and attorney fees under the RTKL “Section 1304 states Vthat arequester
may be entitled to attorneys’ fees and costs in those instances where a court
reverses the detéermination of the OOR appeals officer, or when the court grants
access to records after a deemed denial by the agency. Neither situation is present
here. This matter appears in the Court’s original jurisdiction and not as an appeal
from an OOR determination. In addition, our research failed to discover any case

law addressing the imposition of court costs and attorneys’ fees in original

10



jurisdiction proceedings seeking compliance with an OOR determination.”
Commonwealth Court opinion of 12/7/15 at p. 11. Accordingly, this is a case of first
impression.

The Department submits that, where the basis for the finding of bad faith is
premised upon failure to perform a dﬁty not readily discernible from either the
statute or the case law, there cannot be, as a matter of law, wanton or willful
disregard or an unreasonable interpretation of the law such as to support
sanctions.

In addition, to the extent the bad faith finding and attendant sanction is
premised on Mr. Filkosky’s and/or Mr. Defelice’s misinterpretation of or reliance
upon the limitations in the request itself, this is also an improper basis. It cannot
be gainsaid that the request was far from clear. The Judge spent several pages
setting forth what each party believed the request entailed and then interpreted it
to include only some of the records. See Commonwealth Court opinion of 12/19/16
at pp. 9-11, 13-15. Further, because the Judge acknowledged that the parties could
not a_gree. on what was even requested, much less whether various exemptions
applied, and then was required to interpret the request himself in the context of
construing his disclosure order, it is indisputable that the request itself was
unclear. Given that it was, the mere fact that the J ﬁdge in the final instance did
not agree with the Department’s interpretation is not a basis upon which to

premise a finding of bad faith.

11



B. This is a matter of great public importance.

Imposing sanctions i.n a case such as this, where the law is not clear with
respect to what governmeﬁt functionaries must do in responding to a RTKL
requesf, does not serve the public interest. Despite the absence of any bad conduct
by governmental officials, the taxpayers bear the ultimate burden of the fines and
attorney fees that Judge Simpson ordered to be paid to Respondents, There

should be no such burden when the law was not cIerar.

C. There is a conflict with another intermediate appellate court on
- what is “wanton and willful” for purposes of sanctions.

In‘Newspaper Holdings, Inc. v. New Castle Area Sch. Dist., 911 A.2d 644,
650 (Pa. Cmwlth. 2006), the Commonwealth Court upheld an award of sanctions
under the RTKL, concluding that the conduct in issue was wanton and willful. It
wrote:

The [School] District was well aware that the Settlement Agreement

was a ‘public record’ under the RTKL and that the [Requestor] was

interested in learning the terms of the Settlement Agreement,

Nevertheless, upon receiving the [Requestor’s] request for disclosure,

the District attempted to prevent such disclosure by requiring

Plaintiff-students, as a condition of settlement, to petition the District

Court to seal the Settlement Agreement, The District then claimed

that the Settlement Agreement was not a ‘public record’ because it was

sealed by order of court. '

Newspaper Holdings clearly described conduct that is manipulative and
devious. By analogy, Section 2503 of the Judicial Code, 42 Pa. C.S. §2503,

empowers a court to award counsel fees against a party whose conduct is dilatory,

obdurate, vexatious, arbitrary or in bad faith. As stated in Appeal of Affected and

12



Aggrieved Residents, 325 Pa. Super. 8, 16, 472 A.2d 619, 623 (1984), “arbitrary”
has been defined as “based on random or convenient selection or chance rather

» &0

than on reason or nature. ...” “Vexatious” has been defined as “instituted without
sufficient grounds and serving only to cause annoyance, . ..” “Bad faith,” as that
term has been defined, is “fraud, dishdnesty, or corruption.” (Citations omitted)
The conduct at issue here was not of the same sort. Yet, an unknown duty
to independently examine records haé been treated as though it were a deceptively
evil action that merits the same type of sanction. As such, there is conflict not only
between Newspaper Holdings and this case, but also between general appellate
Jjurisprudence applying sanctions and the Commonwealth Court’s ruling here.
Conclusion

WHEREFORE, Petitioner hereby requests that this Court grant this

Petition for Allowance of Appeal and permit the appeal.

Respectfully submitted,

Office of General Counsel

By: (NMALY N0
Maria G. Macus, Assistant Counsel
Attorney 1.D. No. 90947
Pennsylvania Department of Corrections
1920 Technology Parkway
Mechanicsburg, PA 17050

(717) 728-7755
mmacus@na,gov

Dated: November 28, 2018
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IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

Pennsylvania Department of Corrections,

Petitioner, :
V. : No. __ MAL Alloc. Dkt. 2018
Uniontown Newspapers, d/b/a/The Herald
Standard: and Christine Haines,

Respondents

CERTIFICATE OF COMPLIANCE WITH PUBLIC ACCESS POLICY

I certify that this filing complies with the provisions of the “Public Access Policy of
the Unified Judicial System of Pennsylvania Case Records of the Appellate and
Trial Courts” that require filing confidential information and documents
differently that non-confidential information and documents.

Mbwe YMdpus

Maria G. Macus

Dated: November 28, 2018



EXHIBIT A



IN THE COMMONWEALTH COURT OF PENNSYLVANIA
Uniontown Newspapers, Inc., d/b/a
The Herald Standard; and Christine
Haines, :
Petitioners . No. 66 M.D, 2015
v. . Heard: July 31, 2018
Pennsylvania Department of :

Corrections,
Respondent

BEFORE: HONORABLE ROBERT SIMPSON, Judge

OPINION NOT REPORTED

MEMORANDUM OPINION
'BY JUDGE SIMPSON FILED: October 29, 2018

Before me is Uniontown Newspapers, Inc., d/b/a The Herald Standard’s
(Requester) petition for attorney fees as part of its enforcement action against the
Department of Corrections (DOC) for violating the Right-to-Know Law (RTKL)!
(Fec Petition). Requester’s Fee Petition relied on my findings and conclusion that
DOC commitied bad faith under the RTKL. See Uniontown Newspapers, Inc. v.
Dep’t of Corr., 185 A.3d 1161 (Pa. Cmwlth. 2018) (single j. op.) (Bad Faith Opin.ion).2
Pursuant to Scction 1304(a) of the RTKL, 65 I'.S. §67.1304(a), following a trial as

to reasonable attorney fees, and based on the record and the challenges DOC raised,
I award Requester $118,458.37, a portion of the fees claimed. This award is limited

to fees supported by the record and corfesponds to Requester’s successful advocacy.

I Act of February 14, 2008, P.L. 6, 65 P.S. §§67.101-67.3104,

2 Asit was ancillary to our appellate jurisdiction under Chapter 13 ofthe RTKL, the Supreme
Court dismissed the Department of Corrections’ (DOC) direct appeal. See Order, 9/4/18 (Pa., No.
20 MAP 2018). DOC then petitioned for allowance of appeal, which is pending at 561 MAL 2018,

P —
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L. Background
Because the background is adequately set forth in the published Bad

Faith Opinion, I incorporate it by reference and adopt the short forms used therein,

Pursuant to the Bad Faith Opinion, Requester submitted notice of its
intent to seek attorney fees under the RTKL and the Costs Act, 42 Pa. C.S. §2503.
It appended summaries of legal invoices to.its Fee Petition. 1 then scheduled a
hearing limited to the attorney fee issue, requesting evidence as to what constitutes

“reasonable attorney fees” under the RTKL. See Pa. Cmwlth, Order, 6/28/18,

At the hearing, Requester presented testimony by one fact witnes_s
(Publisher) regarding its payment of legal invoices for services performed. Publisher
testified Requester engaged Saul Ewing Arnstein & Lehr LLP (Saul Ewing) as its
counsel for the purpose of enforcing OOR’s Disclosure Order. Publisher testified as
to his review and payment of fees and costs set forth in legal invoices corresponding
to 2015, 2016, 2017 and 2018, through June 30, 2018 (collectively, Legal Invoices).
The Legal Invoices were admifted into evidence in redacted form, as well as under
seal in unredacted form. The Legal Invoices document the time spent and work
performed by Charles Kelly, Esquire, (Attorney Kelly), a partner at Saul Ewing, and

Michael Joyce, Esquire (Attorney Joyce), an associate at the same firm,

Attorney Kelly and Attorney Joyce represented Requester throughout
this litigation, With its post-trial brief, Requester submitted affidavits executed by
Attorney Kelly and Attorney Joyce as to their experience, hourly rates, and opinions

as to the reasonableness of their fees (collectively, Counsel Affidavits),

- afde  aemmemd e =
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In his affidavit, Attorney Kelly attested he represented newspapers and
media companies for nearly 30 years on several issues, including open records. See
Kelly Affidavit at §6. Attorney Kelly served as counsel for Requester since 2000.
As lead counsel, Attorney Kelly supervised Attorney Joyce’s work. Also, as the
responsible attorney, he reviewed the Legal Invoicés. Attorney Kelly did not bill
Requester his regular }iourly billable rate, which ranged from $565.00 in 2015 to
$635.00in2018. Rather, Requester paid a discounted hourly rate of $450.00 in 2015
and 2016, and $500.00 in 2017 and 2018. As to the reasonableness of these rates,
he stated: “{iJn my experience, my hourly rates are on-par with, or oftentimes lower

than, the hourly billing rates of my peers with similar experience.” Id, at 21,

Attorney Joyce attested he practiced at Saul Ewing for five years, with
a primary focus on commercial litigation. See Joyce Affidavit at 94, He also has a
niche practice counseling “newspapers and média companies on a variety of topics,
including First Amendment and defamation issues.” Id. at 5. This enforcement
litigation constitutes his first experience with respect to the RTKL. Notably,
Attorney Joyce does not indicate when he graduated law school or when he became

licensed as an attorney, Id.

Aitorney Joyce’s hourly billable rate was $295.00 in 2015, $320.00 in
2016, $350.00 in 2017, and $375.00 in 2018. He attests that these arc his standard,
as opposed to discounted rates, and that Requesi:e‘r paid the invoices for his services
billed at these rates. The only evidence as to the reasonableness of his rates is his
statement: “In my experience, my hourly rates are on-par with, or oftentimes lower

than, the hourly billing rates of my peers with similar experience.” 1d. at §12.




Requester submitted no evidence as to the reasonableness of the fees
claimed, other than the Counsel Affidavits. Requester also submitted no evidence of

its fees in July or August 2018 when it submitted its post-trial brief.?

DOC submitted its post-trial brief challenging the fees claimed to the

extent the fees related to matters on which Requester did not prevail,

IT. Legal Basis for Award of Attorney Fees
The legal basis for awarding attorney fees in a RTKL enforcement

action filed against a Commonwealth agency presents an issue of first impression.

Before considering the statutory sources Requester cited as grounds for
recoveting attorney fees, 1 confirm this Court’s jurisdiction to award attorney fees

for bad faith incident to our appellate jurisdiction in Chapter 13 of the RTXL, 65 P.S.

§§67.1301-67.1305. See Uniontown Newspapers, Inc. v, Dep’t of Corr., 151 A.3d
1196, 1202 (Pa. Cmwlth. 2016) (Summary Relief Opinion) (citing Dep’t of Envtl. Prot,

v. Cromwell T'wp., Huntingdon Cty., 32 A.3d 639 (Pa. 2011) (“enforcement proceedings

lie in ... appellate jurisdiction ...”); Pa. Human Relations Comm’n v. Scranton Sch.
Dist. 507 A.2d 369 (Pa. 1986)). The statutory scheme presumes an appeal of an
agency’s denial of access pursuant to Chapter 11 of the RTKL, 65 P.S. §67.1101.

Here, Requester was successful in its Chapter 11 appeal. Premised on
that success, Requester enlisted this Court’s ancillary appellate jurisdiction to

enforce OOR’s final determination in its favor, Id,

3 In its post-trial brief Requester attempts to invoke the common law remedy of contempt.
As Requester gave no notice that it sought such relief prior to trial, 1 do not consider it.
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First, I carefully analyze the statutory basis for reasonable attorney fees

contained in Section 1304(a) of the RTKI.,, 65 P.S. §67.1304(a).

A, Section 1304(a) of the RTKL _
Section 1304(a) of the RTKL, 65 P.S.§67.1304(a) “allows a court {o
award attorney fees if the court reverses a final determination or grants access when

either: (1) an agency acted with willful or wanton disregard of the right to access in

bad faith; or, (2) an-agency’s denial was not based on a reasonable interpretation of
law.” Dep’t of Bdue. v. Bagwell, 131 A.3d 638, 660-61 (Pa. Cmwlth. 2015)
(emphasis added). Section 1304(a) of the RTKL provides in full;

(2) Reversal of agency determination— If a court reverses the
final determination of the appeals officer or grants access after a
request for access was deemed denied,[*] the court may award
teasonable attorney fees and costs of litigation or an appropriate
portion thereof to a requester if the court finds either of the following:

(Dthe agency receiving the_original request willfully or with

wanton disregard deprived the requester of access to a public

record subject to access or otherwise acted in bad faith under
the provisions of this act; or

(2)the exemptions, exclusions or defenses asserted by the agency
in jts final determination were not based on a reasonable
interpretation of law,

Id. (underscore added). The heading of Section 1304(a), “Reversal of agency

determination,” and phrasing in subsection (a)(2) indicates reversal of the receiving

agency’s determination denying access. 65P.S. §67.130‘4(a)(2) (emphasis added).

* Attorney fees are recoverable when an acoess request is deemed denied. Under the RTKL,
“deemed denied” means a failure to respond within a statutory deadline. McClintock v. Coatesville
Area Sch. Dist., 74 A.3d 378 (Pa. Crawlth. 2013),

5
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Significantly, the term “final determination” is useéd as to the final
determination of the appeals officer, and of the receiving agency in the same section.
Using the term “final determination” two different ways renders the meaning of
“final determination” in Section 1304(a) ambiguous. Although it may be construed
as the final determination an appeals officer issues under Chapter 11 of the RTKL,
it may also fairly be construed as referring to the receiving agency’s determination
denying access. Because the meaning of this tetm is crucial to the provision, and it
is capable of two possible constructions, Section 1304(a) is ambiguous. See QOffice

of Governor v. Donahue, 59 A.3d 1165 (Pa. Cmwlth, 2013), aff’d, 98 A.3d 1223

(Pa. 2014). Accordingly, I enlist principles of statutory interpretation to aid my
construction. See Statutory Construction Act of 1972, 1 Pa. C.S. §§1501-1991,

“The object of all interpretation and construction of statutes is to
ascertain and effectuate the intention of the General Assembly.” Pa, Gaming Control
Bd. v. Office of Open Records, 103 A.3d 1276, 1284 (Pa. 2014) (quoting 1 Pa. C.8.
§1921(a)). In ascertaining legislative intent, the provision at issue is to be read
- “together and in conjunction” with the remaining statutory language, “and construed

with reference to the entire statute.,” Id, at 1285.

Further, “[i]t is presumed ‘[t]hat the General Assembly ddes not intend
a result that is absurd, impossible of execution or unreasonable.”” McGrath v,
Bureau of Prof’] & Occ. Affairs, 146 A.3d 310, 316 (Pa, Cmwlth, 2016) (quoting 1
Pa. C.S. §1922(1)). The Courts “presume ... that the General Assembly intends the

entire statute to be effective and certain.” Bowling v. Office of Open Records 75
A.3d 453, 466 (Pa. 2013).

i —im AR T b S T e mn

et n ies st e s P

- (T ST S



“{When the General Assembly replaced the [former RTKA] in 2009

with the current RTKL, it ‘significantly expanded public access to governmental

records ... with the goal of promoting government transparency.” Pa. State Police
v. Grove, 161 A.3d 877, 892 (Pa. 2017) (citation omitted); Bowling, 75 A.3d at 457
(the RTKL “significantly broadened access to public records.”). Courts “are obliged
to liberally construe the [RTKL] to effectuate its salutary purpose of promoting
‘access to official government information in order to prohibit secrets, scrutinize
actions of public officials, and make public officials accountable for their actions.’

Dep’t of Pub. Welfare v. Eiseman, 125 A.3d 19, 29 (Pa. 2015) (citation omitted).

Relevant here, the attorney fees provision under the current RTKL
mirrors the equivalent provision under the former RTKA® in some material respects.

The RTKA fees provision, also titled “Reversal of agency determination,” stated:

If a court reverses an agency’s final determination the court may
award reasonable attorney’s fees and costs of litigation or an
appropriate portion thereof, to a requester if the court finds either:

(1)the agency willfully or with wanton disregard deprived the
requester of access to a public record subject to access under
the provisions of this act; or

(2)the exemptions, exclusions or defenses asserted by the agency
in its final determination were not based on a reasonable
interpretation of law,
Section 6 of the Act of June 29, 2002, 65 P.S. §66.4-1(a)(repealed). Like the fees
provision in the RTKA, Section 1304(a) of the RTKL applies to the requester only.

Also, it provides this remedy when the recciving agency deprived a requester of

access “willfully or with wanton disregard.” Id.

5 Act of June 21, 1957, P.L. 390, ag amended, 65 P.S. §§66.1-66.9, repealed by, Section
3102(2)(ii) of the RTKL, 65 P.S. §67.3102(2)(ii). For clarity, I refer to the prior law as the RTKA,

7
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However, the current RTKL added “bad faith” as another basis for
recovering attorney fees. The current RTKL also changed the term “agency’s final
determination” in subsection (a)(1) to “appeals officer’s final determination.”
Compare 65 P.S. §66.4-i(a) (repealed), with 65 P.S. §65.67.1304(a)(1).6

The issue before a Chapter 13 Court in analyzing Section 1304(a) is
whether attorney fees are reserved for when the Court reverses an appeals officer’s
determination, as opposed to when a receiving agency’s determination is reversed.

There are several reasons Section 1304(a) of the RTKL should not be construed as

requiring the reversal of an appeals officer’s determination by a court. Foremost, .

such an interpretation is unreasonable and would yield an absurd result,

Construing Section 1304(a)(1) to requite reversal of an appeals officer’s

determination would penalize a requester for prevailing in its Chapter 11 appeal.
That is because when an appeals officer recognizes a requester’s access rights in the
administrative proceeding, reversing that appeals officer’s determination would be

adverse to the requester.

If a court’s teversal of an appeals officer’s final determination is a
prerequisite for requester’s recovery under Section 1304(a), the agency accused of
bad faith may preclude this remedy by electing not to appeal the final determination
to a Chapter 13 Court. Thus, the most egregious of agency conduct, and the denials

of access recognized as improper during the Chapter 11 appeal, could go unchecked.

6 Presumably this change was to account for the statutory appeal process under Chapter 11
of the RTKL, through which a requester challenges an agency’s determination.

- 8
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Consider the current case. DOC disregarded its disclosure duties during
each stage of the RTKL process and did not comply with the appeals officer’s final
determination in Requester’s favor. Because it obtained the Disclosure Order,
Requester had no interest in this Court revetsing the appeals officer’s final
determination. However, DOC elected to not appeal, yet did not discover or disclose
all responsive records until after years of litigation. Requester here advocated the
public interest in a matter of public health affecting a captive population. Tts recovery

of fees should not turn on whether a noncempliant agency appealed to this Court.

In the context of “bad faith,” if an agency denied access improperly, it
is more likely that an appeals officer would decide disclosure in a requester’s favor,

Presuming an agency committed bad faith, and distegarded the RTKL process at

each stage as DOC did here, then on appeal, a Chapter 13 Court is more likely to |

affirm an appeals officer’s determination in a requester’s favor than to reverse it.

Further, a requestet’s access to fees should not hinge on the outcome of
an appeals officer’s determination. In deﬁriing this Court’s role under Chapter 13,
our Supreine Court held: “Section 1304[a](1) and (2) establish that the determination
of thé appeals officer is to be given no deference ...” for the counsel fees and penalty
phase. Bowling, 75 A.3d at 470, ‘Thus, an appeals officer’s determination should
not constrain a Chapter 13 Court’s ability to award attorney fees to a requester

pursuant to Section 1304(a)(1) of the RTKL after making a finding of bad faith,




Taking a cue from our highest court,” I also look to cases construing
the RTKA for guidance in construing the fees provision. This Court construed the
fee provision in the RTKA to require reversal of an agency’s final determination.
See Parsons v. Pa, Higher Bduc. Assist. Agency (PHEAA), 910 A.2d 177 (Pa.
Cmwlth.) (en banc), appeal denied, 917 A.2d 316 (Pa. 2006). That construction is
equally appropriate under the RTKL.,

In light of the prior provision and the ambiguity of the current provision,
this Court construes Section 1304(a)(1) of the RTKI as permitting recovery of
attorney fees when the receiving agency determination is reversed, and it deprived a
requester of access to records in bad faith, Bagwell. This construction gives effect
to the legislative intent for the RTKL to provide more transparency than the RTKA.
It provides an impetus for an agency to comply with an appeals officer’s final
determination in a requester’s favor and provides an incentive to requesters to litigate
access and bad faith. Moreover, a fee award holds an agency accountable for its

conduct during the RTKL process, as well as for its:determination denying access.

Here, this Court found that DOC, the receiving agency, denied access
willfully and with knowing disregard of Requester’s rights to access, and otherwise

acted in bad faith.! See Bad Faith Opinion. This Court also enforced the reversal of

" Our Supreme Court relied on case law construing the RTKA when construing the current
RTKL. See, e.g., Dep’t of Pub, Welfare v, Biseman, 125 A.3d 19 (Pa. 2015) (citing Sapp Roofing
Co. v. Sheet Metal Workers® Int’l Ass’n, Local Union No. 12, 713 A.2d 627, 629 (1998)
(plurality)); see also PSEA v. DCED, 148 A.3d 142 (Pa. 2016) (relying on Sapp Roofing and PSU
v. SERB, 935 A.2d 530 (Pa. 2007) as upholding a privacy right in certain personal identifiers),

8 This is the first time a requester asked this Court to apply Section 1304(a) to a request for
counsel fees based on a Commonwealth agency’s bad faith in the context of an enforcement action.
That this Court previously quoted the part of Section 1304(a) stating, “If a court reverses the final
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DOC’s denial. Accordingly, Requester qualifies for an award of reasonable attorney
fees under Section 1304(a)(1) of the RTKL, 65 P.S. §67.1304(a)(1).

2. Costs Act
The Costs Act, 42 Pa. C.5. §2503(7), permits recovery for attorney fees
when the relevant statutory scheme does not so provide. See Newspaper Holdings.

Inc. v. New Castle Area Sch. Dist., 911 A.2d 644, 649 n.13 (Pa. Cmwlih. 2006),

Because the RTKL, through Section 1304(a), allows recovery of reasonable attorney

fees, I do not address whether Requester is entitled to fees under the Costs Act.

‘B. “Reasonable Attorney Fees”
As fact-finders, “Chapter 13 [Clourts may award attorneys’ fees to ..,
requesters or [impose] civil penalties upon agencies after the court has made relevant

factual findings supporting such awards ... or penalties.” Bowling, 75 A.3d at 458.

determination of the appeals officer” does not elevate that phrase to a prerequisite for recavery.
See, e.g., City of Phila, v, Ali (Pa. Cmwlth., No. 2385 C.D. 2014, filed November 12, 2015), 2015
WL 7200945 (unteported). Before now, this Court had not held a trial on bad faith that established
a Commonwealth agency’s bad faith. Cases where this Court recognized the receiving agency did
not perform its Chapter 9 duties, and thus disregarded a requester’s access rights, involved local
agencies, where a common pleas court served as the Chapter 13 Court. Chambersburg Area Sch,
Dist. v. Dorsey, 97 A.3d 1281 (Pa. Cmwlth, 2014) (receiving agency did not disclose responsive
records until served with discovery such that it withheld 3,500 records during each stage of RTKY.
process); Staub v, City of Wilkes-Barre & LAG Towing, Inc, (Pa. Cmwlth,, No. 2140 C.D. 2012,
filed October 3, 2013), 2013 WL 5520705 (unreported) (this Court affirmed trial court order
awarding attorney foes when receiving agency did not confirm nonexistence of records with third
patty contractor in possession of records), '

? The Costs Act permits fees when a litigant engages in bad faith, defined as vexatious,
obdurate or dilatory conduct. Berg v. Georgetown Builders, Inc., 822 A.2d 810 (Pa. Super. 2003},
Requester bore the burden to prove existence of one of these conditions. Id,

In Requester’s estimation, fees following the Summary Relief Opinion ($114,359.61) are
recovetable under the Costs Act based on DOC’s delay in withholding records after this Court
specified its duty to disclose certain categories of records, See Pet’ts’ Post-trial Br. at 14,

11




This Court made the requisite findings as to attorney fees recoverable under Chapter

13 incident to our jurisdiction over Chapter 11 appeals. Id.; see Scranton Sch. Dist,

Having concluded attorney fees are recoverable under Section 1304(a)(1)
of the RTKL, I consider the extent to which the fees claimed here, $215,190.75,
qualify as “reasonable attorney fees” thereunder. 65 P.S. §67.1304(a)(1).

In construing “reasonable attorney foes” under the RTKL, 1 am guided
by precedent construing that term generally. “To determine the reasonableness of
attorney’s fees and costs it is necessary to look at the amount of work performed, the
character of services rendered, the difficulty of the problems involved, and the
professional skill and standing of the attorney in the profession.” Twp. of S.
Whitehall v. Karoly, 891 A.2d 780, 784 (Pa. Cmwlth. 2006) (citing In re Trust Estate
of LaRocca, 246 A.2d 337 (Pa, 1968)). The amount of a fee award also depends on

the following factors: the importance of the litigation; amount of money or value of
the right involved; the degree of responsibility incurred; the results counsel obtained;
and the client’s ability to pay a reasonable fee for services rendered. LaRocca.
-Courts may also consider the nature and length of this litigation, the responsibilities
of the parfies in affecting its length, and competitiveness of the rate and the time

expended. ArchesCondo. Ass’n v, Robingon, 131 A.3d 122 (Pa. Cmwlth, 2015).

There is no requirement that a trial court do a line-by-line analysis of a
legal invoice to determine its reasonableness, Twp. of Millcreek v. Angela Cres

Trust, 142 A.3d 948 (Pa. Cmwlth. 2016). A fact-finder “[is] not required to delineate

12

A e

— e

i 2 s memmeee

i afideti tapm.iisu s

P P T SN



with specificity ... every reason for every disallowance of every aspect of the fee

request.” Inre Appeal of Silverman, 90 A.3d 771, 785 (Pa. Cmwlth. 2014),

When a statute explicitly authorizes fees, courts also consider the
purpose of the statutory scheme and whether a fee award promotes the statutory
purpose. Dep’t of Envil. Res. v. PBS Coals, Inc., 677 A.2d 868 (Pa. Cmwlth. 1996)

(analyzing intent of fee-shifting provisions). The purpose of Section 1304 fee awards

i8 to restore litigants to the position they were in prior to filing a petition for review.
Office of the Dist. Att’y of Phila. v. Bagwell, 155 A.3d 1119 (Pa. Cmwlth. 2017) (in

_ contrast to deterrent purpose of Section 1305 ¢ivil penalties).

In addition, attorney fees are recoverable under Section 1304(a) to
protect the public right to disclosure. In issuing this award, I am cognizant éf its
effect on the public fisc because agencies burdened with these fees are fanded by tax
dollars. Nonetheless, I also discern the importance of allowing recovery of attorney
fees when parties engage in litigation that benefits the public by enforcing the statute,

This public benefit is only achieved, however, when the party litigating the matter

pursues avenues that yield favorable results.
B. Findings & Fee Award

The following attorney fees are substantiated and recoverable as

“reasonable attorney fees” under Section 1304(a) of the RTKL.:

13
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Invoice

Litigation Stage/Activity

Amount Awarded

Dec. 2016 (Ex. B)

Petitions)

Jan. —July 2015 | Pleadings (incl. Enforcement Pet. | $26,797.50

(Ex. A) & Defending Prelim. Obj.) Jfull recovery

Aug. —Nov. 2015 | Dispositive Motions (Judgment $0 (JOP); $11,803.33
(Ex. A) & May - | on the Pleadings & Summ. Relief | (Summ, Relief) partial

recovery

for July trial

Dec, 2015 — May Initial Discovery Phase $8,180,33
2016 :
_ partial recovery
Jan. — June 2017 | Stipulation & Addit’] Discovery | $32,815.00
(Ex. ©) SJull recovery
July — Oect. 2017 | Pre-Trial & Trial (Liability) $36,462.21
(Ex. C) partial recovery
March — June 2018 | pre-Trial & Trial (Damages) $2,400.00
(Ex. DY; no invoice partial recovery, excl,
publish motion & appeal

Based on the evidence submitted, DOC’s challenges, and in light of the

complexity involved in the first-of-its-kind enforcement proceeding under the

RTKL, I award Requester $118,458.37 in attorney fees.

In deriving this award, 1 considered the factors discussed above,
including the nature and complexity of this litigation, the parties’ responsibilities in
affecting its duration, the rates bﬂled and the time expended. Arches Condo. Ass’n.
In addiﬁon, I considered the purpose of the statutory scheme and the public policy
ramifications of a fee award under Section 1304(a)(1) of the RTKL against an

agency funded by the public, Accordingly, I apportion the fees claimed baséd on

the results ReQuester achieved on the public’s behalf,

14




Requester bore the burden of proof and persuasion as to reasonableness
of the fees claimed. In support of its Fee Petition, Requester submitted Publisher’s

testimony, the Legal Invoices (in redacted and unredacted form), and Counsel

Affidavits. I credit Publisher’s testimony that the amount of fees and costs set forth

in the Legal Invoices were incurred and paid. Counsel Affidavits also support the

work performed and the amount of time spent and billed to Requester.

But the standard for recbvery under Section 1304(a) of the RTKL is not
all attorney foes and costs if incurred and paid; it is only “reasonable attorney fees.”
Other than the Counsel Affidavits, Requester submitted no evidence as to the
reasonableness of the time spent or of counsel’s hourly rates.'” Nonetheless, unless
there is insufficient evidence (i.e., amounts without explanation) to support the fees

claimed, I only reduce the fees based on the challenges DOC raised.!! Karoly.

1% In a foe petition submitted pursuant to the RTKA, the media requester submitted evidence
i the form of legal invoices as to the time expended and the houtly rates for the attorneys handling
the litigation. See Parsons v. PHEAA (Pa. Cmwlth., No. 1239 €.D, 2006, filed February 8, 2008)
(single j. op.) (approving fee award of $48,233.77; excluding fees related to Supreme Court appeal).
In addition, it submitted an affidavit of independent counsel, (an executive of the Pennsylvania
Newspapers Association), as to the reasonableness of the rates and the complexity of the litigation
based on her experience in the relevant legal market. Based on that record, this Court found the
discounted hourly rates of Craig Staudenmaier of $125 in 2006 and $140 thereafter, and that of his
8-year associate of $80 in 2006 and $115 thercafter, were reasonable, Id,

Requester did not submit equivalent evidence as to the reasonableness of its counsel’s rates.

' The paucity of evidence warrants further mention, The only evidence to support the
 reasonableness of Attorney Joyce’s houtly rates here is his statement in his affidavit that it is
reasonable in his opinion based on his experience level, See Joyce Affidavit at §12. However, the
Joyce Affidavit does not detail his experience level to enable this Court to assess his opinion. It
states only that he was in practice at Saul Bwing for 5 years. That means when he worked on this
case in 2015, he may have been a second-year associate billing at $295 per hour. Also, this was
his fiest RTKL case.

However, DOC did not contest the reasonableness of the houtly rates in its post-trial brief,
or with evidence like a market survey as to other Pittsburgh firms and their rates, or an affidavit of a
third party practicing in the relevant market, Had DOC objected to the reasonableness of Attorney

15

—— e

o3 et o Lk n i = e iie BBt oS




Here, DOC challenged Requester’s recovery of fees as to matters upon
which Requester did not prevail. Because DOC did not otherwise object to the
reasonableness of the fees claimed (e.g., as to time spent or hourly rates), DOC

waived any challenge to the reasonableness of counsel’s rates. Karoly,

- Mindful of the effect on the public fisc and the quality of the evidence
betore me, I decline to award fees corresponding to matters where, Requester did not
prevail. Thus, I reduce and apportion the fees accordingly. T also exclude any fees

and costs that are unsupported by the record or that relate to unnecessary filings.

1, Insufficient Evidence/Unsupported Fees
(a) Costs
In its fee petition, Requester seeks costs related to the litigation.
Although Requester bore the burden of proof, it submitted no evidence as to the
reasonableness of the costs (almost $7,500, $3,000 of which related to travel)
claimed. The Legal Invoices and Requester’s witness establish only the amount of
costs incurred and their payment, This is insufficient to permit their recovery under
Section 1304(a) of the RTKI., Because there is no evidence as io the reasonableness

of costs, Requester did not establish grounds for their recovery.,

Joyce’s hourly rate, or to the sufficiency of the evidence submitted in support of its reasonableness,
turther scrutiny would have been warranted.

The Legal Invoices reflect Attorney Joyce’s work as follows: 61 hours in 2015 billed at
$295/hour, which at partial recovery corresponds to $12,242,50 of the fee award; 141.9 hours in
2016 at $320/hour, which at partial recovery cotresponds to $15,136.00 of the fee award; 161.7
hours in 2017 at $350/hour, which at partial recovery corresponds to $15,632.33 of the fee award;
and 27.4 hours in 2018 at $375/hour, which, afier excluding work on the motion to publish and
premature appeal, corresponds to $1,087.50 of the fee award. Had the fee award been reduced by
Attorney Joyce’s billings based on the lack of evidence as to their reasonableness ($44,098.33),
the total award would have been $74,360.04.

16
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(b) Timekeeper John A, Marty
Similarly, Requester did not submit any proof to support recovery of
fees billed by timekeeper John A, Marty. The record is unclear whether he is an
attorney, and his experience level is not described. Indeed, other than the Legal
Invoices, there is no evidence supporting recovery of fees from any timekeepers
other than Attorney Kelly and Attorney Joyce. Because the record is devoid of any
evidence as to the reasonableness of timekeeper John A. Marty’s fees, billed at $250

per hour, his fees are excluded from the fee award.

2. Unnecessary Filings

I also reduce attorney fees by time that was not relevant or reasonably
expended in the scope of an enforcement action designed to access public records.
Specifically, I exclude fees corresponding to preparation and filing of the motion
to publish the Bad Faith Opinion. Filing the motion did not advance the litigation
and was not necessary to effectuate this Court’s opinion. Further, such a motion
could have been filed by another, like the Office of Open Records (OOR). I deem
the attorney fees corresponding to the motion to publish unreasonable. Because it is
unclear how much time is attributable to the motion to publish as separate from other
tasks described in the Legal Invoices, I exclude entries pertaining to the motion to
publish reflected in the March and April 2018 invoices from my fee calculation and

award.
In addition, attorney fees related to DOC’s appeal of this Court’s Bad

Faith Opinion to our Supreme Court are likewise excluded. The necessity for a

response before issnance of a final order by this Court, and when the Supreme Court
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had not noted its jurisdiction or accepted the appeal, is unclear. Accordingly,
attorney fees related to opposing DOC’s appeal set forth in the April and May 2018

invoices are excluded.

3. Apportionment based on Level of Success
Section 1304(a)(1) of the RTKL explicitly authorizes apportionment of
fees. DOC argued the award should exclude any amounts corresponding to matters
on which Requester did not prevail. Based on my review of the Legal Invoices, and
in particular, the work described therein, I apportion fees in accordance with the

level of success Requester attained.

a. Pleading Stage
The pleading stage corresponds to Requestet’s preparation of the
Enforcement Petition and its defense against DOC’s preliminary objections.
Requester’s Enforcement Petition was one of the first attempts to enforce a final
.determination issued by OOR in this Court. As such, it was a matter of first
impression, ihvolving a novel procedure and substantive matters of some
complexity. Turther, the Enforcement Petition withstood preliminary objections,

and in that manner was successful as a pleading.

I find that all fees described in the Legal Invoices encompassing
January 2015 through July 2015 relating to the preparation of the Enforcement
Petition, and defense against DOC’s preliminary objections are reasonable.

Therefore, these fees totaling $26,797.50 are fully recoverable under the RTKL.

18
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b Dispositive Motions
(i) Judgment on the Pleadings

In October 2015, Requester filed a motion for judgment on the pleadings
on which- it did not prevail. In so doing, Requester expended considerable time on
matters that did not advance the ends it sought to attain. The utility of such a motion
was questionable, as the parties disputed the construction of the Request.and the
records subject to disclosure remained undefined. As a consequence, judgment in
its favor would have been incapable of enforcement. The Legal Invoices (Bx, A)
reflect a total of 33.8 hours related to the judgment on the pleadings, corresponding
to the following fees: $90.00 (8/15); $2,740.00 (9/15); $2,473.00 (10/15); $4,350.00
(11/15); and $2,844.50 (12/15). For the foregoing reasons, none of these fees related

to the preparation of the motion for judgment on the pleadings are awarded.

(if) Summary Relief

Requester filed a summary relief petition, In response, DOC filed its

own petition for summary relief. The parties briefed and argued the summary relief

petitions, resulting in our Summary Relief Opinion.

Requester’s summary relief petition was comprised of three primary
arguments. This Court deemed unavailing its arguments that DOC was required to
allow access to inmate medical files or create a record representing DOC medical
staff’s review of those records. Moreover, additional discovery was necessary to

establish DOC’s noncompliance, and we reserved judgment as to DOC’s bad faith.
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Ultimately, Requester did not prevail on its summary relief petition;
additional facts were necessary to establish its claims, requiring additional discovery
and associated fees. For this reason, I conclude it is not entitled to the $42,895.00
(May 2016 to December 2016) in claimed fees corresponding to its preparation of
its summary relief petition and response to DOC, Because it did not prevail on its
primary arguments, I award one third of the claimed fees as follows: $3,413.33
(5/16); $1,515.67 (6/16); $1,048.33 (7/16); $2,250.67 (8/16);'2 $1,451.33 (9/16);
$53.33 (10/16); $1,964 (11/16); $106.67 (12/16). This portion totals $11,803.33.

¢. Discovery
(i) Initial Discovery

From December 2015 through May 2016, Requester engaged in
discovery following its unsuccessful motion for judgment on the pleadings.
Discovery included two depositions and written discovery, including interrogatories
and requests for production. The Legal Invoices in Exhibit B reflect 71.1 hours in
attorney time corresponding to the following fees: $1,065.00 (12/15); $154.00
(1/16); $410.00 (2/16); $3,267 (3/16); $17,095 (4/16); $2,550.00 (5/16).12

This stage of discovery, prior to the summary relief phase, is deemed

only partially successful based on the ends achieved. Accordingly, I apportion these

12 T agree that fees attributable to an amendment to comply with court rules are not
recoverable, DOC Post-trial Br. at 11 n.3. As a result, fees corresponding to Attorney Joyee’s 2.6
hours at $320/hour over two days ($832.00) are excluded from the 8/16 bill before apportioning it.

- 13 | already determined that $3,413.33 was recoverable from the May 2016 invoice as
attributable to the summary relief petitions,
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fees based on the level of success Requester attained in the summary relief phase.
These apportioned fees total $8,180.33. See Tr, Ex, A (Dec. 2015), B.

(ii) Post-Summary Relief Discovery & Stipulations
In January through June of 2017, Requester’s counsel drafted
stipulations and discovery and prepared for a status conference in response to this
Court direction. Based on the Legal Invoices, and the submission, and the ineans of
advancing the litigation, I find these fees are reasonable. Therefore, these fees
totaling $32,815.00 are awarded in full as follows: $7,270.00 (1/17); $105.00 (2/17);
$8,065.00 (3/17); $630.00 (4/17); $3,730.00 (5/17); $13,015.00 (6/17).

d. Pretrial, Trial and Post-trial (Liability Phase)
I deem the fees corresponding to pretrial preparation and additional

discovery in the amount of $8,190.00 (7/17), teasonable and fully recoverable.

Although Requester largely prevailed in the liability phase of trial, I
disagreed with one of its three main arguments that DOC committed bad faith in
misconstruing the Request. Also, I was unpersuaded that DOC should have placed
a litigation hold on the information contained in PTrax when it received the Request.
DOC’s failure to retain that information, while perhaps misguided, was not bad faith.
As a result, I apportion the fees claimed by one third as to the Request argument,
and by one ninth as to PTrax as follows: $21,458.33 (8/17); $194.44 (9/17);
$6,619.44 (10/17). Thus, I award $36,462.21 as to the liability phase.
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e. Pre-trial, Trial & Post-trial (Damages Phase)
In 2018, Requester did not incur attorney fees until March, The Legal

Invoices (Exhibit D) reflect that most of the time expended from March through June -

2018 pertained to the motion to publish and DOC’s appeal of this Court’s Bad Faith
Opinion to the Supreme Court. After excluding time entries for those matters, I

award fees in the amount of $2,400.00 corresponding to the damages phase of trial."

I11. Conclusion
For the foregoing reasons, I grant Requester’s Fee Petition in part, and
award attorney fees pursuant to Section 1304(a) of the RTKL, 65 P.S. §67.1304(a),

in the apportioned amount of $118,458.37. DOC is directed to pay the fee award
within 30 days.

14 In its post-trial brief, Requester represents the total fees as of August 1, 2018 wete
$215,190.75. It is unclear whether this figure includes fees related to the damages trial on July 31,
2018, Also, after that date, counsel prepared post-hearing briefs and Counsel Affidavits supporting
the fees claimed. Although Requester submitted the Counsel Affidavits in late Augunst, it did not
submit any invoices detailing the fees related to the damages phase of trial or post-trial briefing,
Because there is no evidence as to fees in July or August 2018, those fees are not recoverable.
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Uniontown Newspapers, Inc., d/b/a
The Herald Standard; and Christine
Haines, -

Petitioners : No. 66 M.D. 2015

V.

Pennsylvania Department of
Corrections,
Respondent

. | DECISION

AND NOW, this 29" day of October, 2018, Petitioners’ fee petition is
GRANTED as to a portion of the fees claimed, and 1 hereby AWARD $118,458.37
in fees pursuant to Section 1304(a)(1) of the Right-to-Know Law (RTKL).'S
Accordingly, the Pennsylvania Department of Corrections (DOC) is ORDERED to
pay reasonable attorney fees as set forth in the accompanying opinion to Petitioners
within 30 days. This fee award is in addition to the $1,500 civil penalty'® imposed
in this Court’s decision in Uniontown Newsnan-ers, Inc. v. Department of Corrections,
185 A.3d 1161 (Pa. Cmwlth. 2018) (single j, op.), pet. for allow. of appeal pending,
(Pa., No. 561 MAL 2018, filed September 28, 2018),

As this DECISION is entered ancillary to a statutory appeal, it is

intended to be a final order, and no post-trial pragtice js coptemplated.

ROBERT SIMPPN, Tudge

Cortifie
15 Act of February 14, 2008, P.L. 6, 65 P.S. §67.1304(a)(1). 4 from the Record

16 Section 1305(a) of the RTKL, 65 P.8. §67.1305(a). ' 0CT 2.9 201
Andl Otcler By
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
Uniontown Newspapets, Inc., d/b/a
The Herald Standard; and Christine
Haines, :
Petitioners » No. 66 M.D. 2015
V. Heard: August 28, 2017
Penhsylvania Department of :

Corrections, |
Respondent

BEFORE: HONORABLE ROBERT SIMPSON, Judge
OPINION NOT REPORTED

MEMORANDUM OPINION ,
BY JUDGE SIMPSON FILED: March 23, 2018

Before me, in the fact-finding stage, is the enforcement action filed by
Uniontown Newspapers, Inc., d/b/a The Herald Standard, through reporter Christine
Haines (Requester) seeking sanctions for the Department of Corrections’ (DOC)
violations of the Right-to-Know Law (RTKL).! On cross-motions for summary relief,
this Court held DOC did not fully comply with the Office of Open Records’ (OOR)
final détermination that ordered disclosure of all records responsive to Requester’s
RTKL request (Disclosure Order). Uniontown Newspapers, Inc. v. Dep’t of Corr.,
151 A.3d 1196 (Pa. Cmwlth, 2016) (Summary Relief Opinion). Because we could

not discern the extent of DOC’s noncompliance, and whether it amounted to bad
faith warranting sanctions, the parties developed the record, Based on the parties’
submissions, and after a hearing, I find some of DOC’s noncompliance constitutes

bad faith that merits statutory sanctions.

! Act of February 14, 2008, P,L. 6, 65 P.S. §§67.101-67.3104.
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I. Background
A, Overview
On September 25, 2014, Requester sent an email seeking diagnosis data
~of inmates at State Correctional Institution (SCI)-Fayette, based in part on its proximity
to a fly ash dump in Fayette County (Request).? Jt. Bx, 3. It also sought information

comparing illnesses of SCI-Fayette inmates with inmates at other SCls.

Weeks before DOC received the Request, the Abolitionist Law Center

published a repori, “No Escape: Exposure to Toxic Coal Waste at [SCI-] Fayette,”

correlating ill health of SCI-Fayette inmates to toxic coal waste (No Escape Report),
See Jt. Ex. 2. Inresponse, DOC coordinated with the Department of Health {DOH)
to investigate the claims in the No Escape Report (No Escape Investigation). Then-
Director of DOC’s Bureau of Health Care Services, Christopher Oppman (Oppman),
oversaw the No Escape Investigation, which was led by Dr, Paul Noel and Dr.

BEugene Gincherean,

During the No Escape Investigation, DOC and DOH consulted multiple
sources of illness information. The scurces included: causes of inmate deaths
(Mortality Lists); a database that tracked inmates treated for cancer (Oncology
Database); reports of inmate medications prepared by DOC’s pharmacy contractor
(Pharmacy Contractor Reports); and, records showing inmates enrolled in Chronic

Care Clinics, tracked via the PTrax database (collectively, inmate llness Sources),

DOC received the Request after the No Fscape Investigation was

undcrway.' DOC assumed the Request related to the No Escape Investigation.

? The Request expressly did “not see[k] identifying information,” like names. Jt, Fx. 3.
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After invoking a 30-day extension, DOC denied the Request in its
entirety, c¢iting seven exceptions under Section 708(b) of the RTKI, 65 P.S.
§67.708(b), as well as the attorney-~client privilege and deliberative process privilege.
DOC Open Records Officer Andrew Filkosky (Filkosky) issued the denial,

Requester appealed to‘ OOR. D-uring the appeal, DOC agserted only
Section 708(b)(17), 65 P.S. §67.708(b)(17) (relating to noncriminal investigations).
In support, DOC submitted Oppman’s declaration under penalty of perjury that “the
records requested ... are presently part of 2 noncriminal investigation that was started
by [DOC] and now includes [DOH].” Jt. Ex. 6 (2014 Oppman Verification at Y4).
Oppman also attested: “[DOC] has generated the records [Requester] requests.” Id.
at §6. Chase DeFelice (DeFelice), in-house counsel for DOC, handled the appeal.

OOR was unpersuaded that the records requested were investigative,
Thus, OOR ordered DOC to disclosc “all responsive records” within 30 days. Jt.
Ex. 8 (OOR Final Determination, dated December 1, 2014). DOC did not appeal.

On December 31, 2014, DeFelice timely disclosed 15 pages of records
to Réquester (2014 Disclosure). Jt, Ex. 12. The 2014 Disclosure consisted of charts
d.epicting the following: the nﬁm‘ber of patients with pulmonary conditions in all
SClIs (from Chronic Care Clinic records); the number of inmates with cancer in all
SCIs (2010-13); inmate cancer deaths by institution (2010-13); inmate cancer deaths
at SCI-Fayette (2003-13); the number of inmates treated by Pharmacy Contractor
for pulmonary ailments (2010-14); and, the number of inmates treated by Pharmacy

Contractor for gastrointestinal ailments (2010-14). Id.




In Jamuary 20135, Requester asked DOC to verify the completeness of the
2014 Disclosure. DeFelice advised additional review was needed first “to see if other
records existed that were responsive.” DOC’s New Matter at 80, After undertaking
-additional review, DOC disclosed a memo from Dr, Ginchereau to Dr, Noel and an

email from Dr., Noel about the No Eséape Investigation. Jt. Ex.21 atH & L.

- The next day, DOC disclosed cancer patient tracking charts from the
Ouncology Database for DOC as of November 2014, and for SCI-Fayette as of January
2015. 1d. at K & L (collectively with the recotds described immediately above, 2015
Disclosure).- At that time, Oppman verified that DOC had no other records of SCI-

Fayette inmate illnesses “by type and quantity[,] and comparison of illness rates at

other [SCIs].” Id. at M (2015 Oppman Veriﬂcation).

In February 2015, within six weeks of the 2014 Disclosuré, Requester
filed the instant petition for enforcement, seeking statutory sanctions for bad faith
(Petition). To obtain all responsive records, and to assess DOC’s alleged bad faith,
Requester enlisted this Court’s faci-finding function under Chapter 13 of the RTKL.

DOC filed preliminary objections to the Petition. After this Court
overruled the preliminary objections, DOC filed an answer and new matter, Requester

- then filed a motion for judgment on the pleadings, which this Court denied.

Requester deposed Oppman and Dr. Noel in April 2016 to determine
how DOC maintained potentially responsive records, and what records remained

outstanding. Thereafler, the parties submitted cross-motions for summary relief.
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In December 2016, this Court issued the Summary Relief Opinion. The
Summary Relief Opinion identified five types of records as responsive to the
Disclosure Order: No Escape Investigation-related records (created by investigators
such as Dr. Noel), plus the four Inmate Illness Sources consulted during the No
Escape Investigation (Mortality Lists, Pharmacy Contractor Reports, Oncology
- Database, and Chronic Care Clinic records, \}ia PTrax). The Summary Relief
Opinion also directed the parties to file a stipulation as to the disclosure status of these

five types of records,

In 2017, the parties engaged in discovery. In March 2017, in response
to discovety requests, DOC disclosed all Mortality Lists and additional data from
the Oncology Database (2017 Disclosure). See Jt. Ex, 21 at Q & P. The parties then
filed a stipulation (Stipulation) reflecting that Pharmacy Contractor Repotts and

Chronic Care Clinic records remained outstanding. See Jt. Ex. 21 at A-Q.

In Auvgust 2017, I held a hearing, where I admitted the parties’ joint
exhibits, During the hearing, Requester presented the testimony of Michael Paim,
Executive Editor of The Herald Standard, regarding the genesis of the Request. As
to DOC’s conduct, the parties also presented the testimony of Oppman and DeFelice.
Oppman testified about his role in the No Hscape Investigation, and his role in
responding to the Request. DeFelice tesﬁﬁed about his role in gleaning respoﬁsive
records during litigation, and DOC’s attempted compliance with the Disclosure Order,
Additionally, DOC presented the testimony of Filkosky, who testified about his role
as Open Records Officer handling the Request during the request stage.
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In October 2017, the parties submitted proposed findings of fact and

conclusions of law. The matter is now ready for disposition.

B. Findings
I credit the testimony of the witnesses based on their demeanor and their
responsiveness. To the extent their testimony is inconsistent, I consider Oppman’s
testimony most persuasive based on the quality of his recollection and his directness-.
Oppman also had the most familiarity with the records requested. In weighing his

trial testimony, I also considered his deposition testimony and his two verifications.

Based on the credited evidence and admissions, I make the following narrative findings.

1. No Escape Investigation
The purpose of the No Escape. Investigation was to evaluate the No
Escape Report’s allegations about SCI-Fayette inmates® ill health, which focused on
cancer, pulmonary, and gastrointestinal diseases. During the No Hscape Investigation,
Oppman served as the liaison to DOH. He also conferred with physicians like Dr.
Noel, who made clinical findings baséd on their review of inmate medical files and

the four Inmate Illness Sources.

Of the Inmate Hiness Sources, DOC had direct access to Mortality Lists,
the Oncology Database, and Chronic Care Clinic records, but not to medication data
maintained by Pharmacy Contractor. As part of the No Escape Investigation, DOC
asked Pharmacy Contractor to prepare reports of inmate medications corresponding
to pulmonary and gastrointestinal ailments. DOC did not request reports relating to

other illnesses.




In reviewing Chronic Care Clinic records, investigators consulted the

online database, PTrax, which tracked inmate treatment in each of DOC’s 13 clinics.?

Of significance, PTrax is a “live” database that changes daily. Notes of Testimony

(N.T.), 8/28/17, at 58. At a minimum, PTrax shows the number of inmates enrolled
in a specific clinic at a specific time. However, a clinic may encompass multiple
diagnoses, ¢.g., the pulmonary clinic treats conditions ranging from asthma to lung

disease. Id. at 33. The No Escape Investigation focused on the pulmonary clinic.

Based on the Inmate Illness Sources and DOC’s clinical review of
inmate medical files, DOH reported its findings. Jt. Ex. 21 at N (DOH Report,
12/29/14). Becausc it was created subsequent to the Request, the DOH Report was
not a responsive record subject to OOR’s Disclosure Order, Nonetheless, DOC sent

the DOH Report to Requester after it initiated enforcement proceedings.

2. Request & RTKL Process

The Request sought data of inmates® diagnoses, by type of illness and

“the number of inmates afflicted, at SCI-Fayette and other SCIs. The Request was
not limited to certain illnesses; however, Requester noted a “particular interes[t]” in
cancer or respiratory ailments. Jt. Ex. 3. Relevant hére, the Request did not reference
either the No Escape Report ot the No Escape Investigation. Nevertheless, “[DOC]
assumed ... [Requester] wlas] looking for” the results of the No Escape Investigation.
 N.T. at 50. Other than timing, DOC had no reason to believe the Request related to

the No Escape Investigation.

3 DOC’s chronic care clinics cotrespend to the following chronic conditions: HIV/AIDS;

cardiovascular, tuberculosis, endocrine; dialysis; diabetes; hypertension; pulmonary; seizure;

infectious disease; neurology; psychiatry; and, nephrology. Jt. Bx. 21, Stip. at III{A)2).
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a, Request Stage

Generally, when DOC receives a RTKL request, the open records officer
or legal liaison sends an internal email identifying custodians of potentially
responsive records, including appropriate instructions for responding, Jt. Ex, 19
(Policy). When arecord custodian receives the request, “there must be no disposal
of potentially responsive records (no deletion of partially responsive e-mails, etc.),
... notice of the RTKL request should be considered the equivalent of a litigation
hold.” Jt. Ex. 1 (RTKL Procedures,* 2/2/12) (bold in original); see N.T. at 78,

Record custodians are required to deliver responsive records to an open
records officer “as soon as possible to allow adequate_ time for review and redaction
and for the legal bases for redactions and other denials to be incorporated into the final
response leiter.” Jt. Ex. 19, Policy, Part IV(E). The open records officer must retain
all potentially responsive records obtained from the custodian “until further notice”

regardless of a record retention schedule permitting disposal. Id. at Part IV(K)(19).

At all relevant times, Filkosky served as DOC’s Open Records Officer,

and Maria Macus Bryan, Esquire, served as legal liaison.

Here, Filkosky read the Request. After identifying DOC’s Bureau of

Health Care Services (Health Care Bureau) as the custodian of potentially respongive

4 Filkosky testified he was governed by the Poli cy (Jt. Ex, 19); however, he disclaimed any
knowledge of the RTKL Procedures (Jt. Ex. 1). Notes of Testimony (N.T.), 8/28/17, at 129, DOC’s
legal liaison produced the RTKL Procedures in discovery when asked for a copy of DOC’s
“process” for responding to RTKL requests. Id, Thus, [ infer that the RTKL Procedures govern
the legal liaison and record custodians, whereas the Policy governs the open records officer.
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records, Filkosky merely forwafded the Request by email, without any instructions,
The Health Care Bureau did not respond in writing, Rather, one ofits representatives,

Cathy Montag,® advised Filkosky in person that DOC and DOH were involved in

the No Escape Investigation and that all responsive records related to the No Escape

Investigation. Based solely on her representation, Filkosky concluded that all
responsive records would be related to the No Escape “[I|nvestigation, other than

inmates’ medical files.” N.T. at 128.

Significantly, Filkosky did not receive any potentially responsive
records from DOC’s Health Care Bureau, N.T. af 128. Without understanding the
records invelved, he relied on DOC’s Health Care Bureau’s assessment that any
responsive records related to the No Escape Investigation. Filkosky also did not
discern what records were allegedly investigative either to document their content
or to assess any exemptions. N,T. at 135, Filkosky issued DOC’s denial under
Section 903 of the RTKL without reviewing any records. N.T. at 128,

Accordingly, DOC did not perform its duties during the request stage
in several material respects. In short, DOC neglected to: perform a good faith search;
obtain records from sources consulted during the No Escape Investigation; review
all potentially responsive records; and, assess the content of responsive records

before withholding access.

5 Oppman testified about his interactions with DeFelice, who became involved during the
appeal stage. N.T. at 46. Oppman did not mention Filkosky. Filkosky interacted with Cathy
Montag from the Bureau of Health Care Services that Oppman directed at the time. N.T. at 127.
Filkosky did not mention Oppman. 1 infer from the testimony that Oppman was not directly
involved in responding to the Request during the request stage. '
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b. Appeal Stage
DeFelice handled the appeal before OOR. DeFelice gave Oppman the
Request, asking him to pull information from the No Escape Investigation. N.T. at
46. Based on his familiarity with inmate health records, Oppman was the person “in

the best position to respond to [the Request].” Id. at 41.

Before the Request, Oppman responded to few RTKL requests; he
received no RTKL training. N.T. at 29. Oppman confirmed that no one at DOC’s

Health Care Bureau searched for records in response to the Request. Id. at 50. Instead,

DOC presumed the Request related to the No Escape Investigation. Id. Notably,

however, Oppman did not believe Requester was aware of the No Escape

Investigation. 1d. at 42.

During the appeal stage, DeFelice did not discern what information was
 consulted during the No Escape Investigation to assess its investigative content. Id.
at 93-94. DeFelice was also ynfamiliar with how the Health Care Bureau maintained
responsive records when he prepared a verification for Oppman’s signature (2014
Oppman Verification) to establish all responsive records related to the No Escape

Investigation.

The 2014 Oppman Verification was the only evidence DOC submitted
to OOR during the appeal stage, and it pertained only to the noncriminal
investigation exception. Therein, Oppman attested that DOC generated records as
part of the No Escape Investigation. Jt. Ex. 6. However, Oppman clarified during

the hearing that the term “generated,” in context, also referred to the four types of
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records consulted during the No Escape Investigation (Inmate Tliness Sources),
which existed independently; N.T. at 44, The Inmate Illness Sources were not

themselves investigative in nature.

Ultimately, OOR deemed the 2014 Oppman Verification insufficient,
and it determined “all responsive records” to the Request were public. Jt. Ex. 8 (Final
Determination at 9), As a result, information contained in the Inmate Iﬂnéss Sources,
and recotds DOC generated during the No Escape Investigation that included inmate

illness data, were subject to mandatory disclosure within 30 days. 1d.

c. Post-Appeal
In the 2014 Disclosure, DOC timely disclosed five charts consisting of
some information contained in the Inmate Illness Sources. However, although the
Request was not limited to specific diseases, the 2014 Disclosure was limited to two
illness types (cancer and pulmonary condl'tionsj, except that the Pharmacy
Contractor Reports also included gastrointestinal ailments. Further, the 2014
Disclosure did not include information contained in the Oncology Database, which

showed the number of inmates treated for cancer. N.T. at 94.

Requester challenged the completeness of the 2014 Disclosure, and it
asked DeFelice to cénfirm' that no other responsive records existed. In particular,
Requester emphasized the press release regarding the No Escape Investigation
results revealed DOC’s Heaith Care Bureau “maintain[ed] an extensive database of
all current cancer patients in [SCIs].” Jt. Ex. 13. However, DOC did not disclose any

data from the Oncology Database to Requester. N.T. at 94 (DOC “admitted that [the

11
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Oncology Database] was not provided on December 31% .., because [DeFelice] didn’t

have it.”),

A week after the deadline for compliance with the Disclosure Order
passed, DeFelice was uncertain whether DOC performed a thorough seatch fot all
responsive records. See DOC’s New Matter at §j80. Only then did DeFelice search
Dr. Noel’s files. At that time, he discovered records showing data from the Oneology
Database. N.T. at 94, He also discovered the memo from Dt, Ginchereau and an
email from Dr. Noel, which were also responsive to the Request, These three records

were disclosed to Requester in January 2015, and comprised the 2015 Disclosure,

After this additional search, DOC confirmed there were no additional
responsive records in the 2015 Oppman Verification,. However, this verification was
inaccurate in that it did not account for responsive records related to a// illnesses,
Because DOC ohly disclosed records related to cancer and pulmonary disease, the

2015 Disclosure was incomplete.

d. Enforcement Stage
Believing more responsive records existed, Requester filed its Petition,
As further explained in the Summary Relief Opinion, “all responsive records”
includes the four Inmate Illness Sources that pre-existed the No Escape
Investigation. The Inmate Iliness Sources are not limited to cancer, pulmonary, and
gastrointestinal ﬁilments. The Request, both on its face and as construed by OOR,

was not so limited. Therefore, DOC did not comply with the Disclosure Order.
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Prior to the enforcement stage, DOC recognized that Mortality Lists, the
Oncology Database, Chronic Care Clinic records, and Pharmacy Contractor Reports |
woere responsive to the Request. When this Court confirmed in the Summary Relicf
- Opinion that such. records were responsive without limitation on illness type, DOC

still withheld responsive records.

DOC did not disclose the entire Oncology Database until the parties
engaged in discovery in March 2017. It also withheld all Mortality Lists until it
provided the 2017 Disclosure. DOC did not explain this delay.

As of June 2017, DOC did not determine whether Phatmacy Contractor
could generate inmate medication reports corresponding to diseases other than
pulmonary and gastrointestinal. DOC did not ask Pharmacy Contractor for such

inmate medication reports,

Also, DOC did not obtain or disclose Chronic Care Clinic records,
through PTrax or otherwise, that corresponded to diseases other than pulmonary.
There are 12 other clinics, the data from which would show the number of inmates

treated for certain conditions at a given time, N.T. at 34.
To date, DOC did not disclose “all responsive tecords.”

II. Bad Faith under the RTKL
The core purpose of the RTKL is ensuring access to agency records.
The RTKL “is remedial legislation designed to promote access to official

government information in order fo prohibit secrets, scrutinize the actions of public
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officials, and make public officials accountable for their actions ....” Bowling v,

Office of Open Records, 990 A.2d 813, 824 (Pa. Cmwlth, 2010) (en banc), affd, 75

A.3d 453 (Pa. 2013); Office of Dist, Att’y of Phila. v. Bagwell (Phila. DA), 155 A.3d
1119, 1130 (Pa. Cmwlth. 2017) (“the RTKL is remedial in nature ... ),

In the RTKL context, “bad faith” does not require a showing of fraud
or corruption. The lack of good faith compliance with the RTKL and an abnegation
of mandatory duties under its provisions rise to the level of bad faith. Phila. DA
(affirming trial court’s award of $500 civil penalty for bad faith); Chambersburg Area
Sch. Dist. v. Dotsey, 97 A.3d 1281 (Pa. Cmwlth. 2014) (agency failure to review

responsive records was grounds from which fact-finder could discern bad faith);
Staub v. City of Wilkes-Barre & LAG Towing, Inc. (Pa. Cmwlth., No. 2140 C.D.
2012, filed October 3, 2013), 2013 WL 5520705 (unreported) (affirming attorney

fee award for agency failure to confer with contractor before responding to request).

The RTKL reserves bad faith determinations for disposition by Chapter 13 Coutts.
Bowling v. Office of Open Records, 75 A.3d 453 (Pa, 2013).

The RTKL requires an agency to make a good faith effort to find and
obtain responsive records before denying access. Dorsey. “[Aln agency [may not]
avoid disclosing existing public records by claiming, in_the absence of a_detailed
search, that it does not know where the documents are.” Pa, State Police v, McGill,
83 A.3d 476, 481 (Pa. Cmwlth. 2014) (cmphasis added). Where an agency did not

perform a search of its records under the RTKL until the matter was in liti gation, the

agency denied access in willful disregard of the public’s right to public records.
Parsons v. Pa. Higher Educ. Assist. Agency (PHEAA), 910 A.2d 177 (Pa. Cmwlth.)
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(en banc), appeal denied, 917 A.2d 316 (Pa. 2006) (agency failure to review records

before a hearing on denial showed willful violation of former Right-to-Know Law).5

A requester bears the burden of proving an agency committed bad faith.

Uniontown Newspapers. Evidence of bad faith is required. Barkeyville Borough v.
Stearns, 35 A.3d 91 (Pa. Cmwlth, 2012). After-discovered records are a type of

evidence from which a court may discern bad faith. Dorsey. Evidence of an’

agency’s failure to perform its mandatory duties, including a failure to search its

records prior to a denial of access, may suffice. Dorsey; accord PHEAA.

A. Bad Faith Allegations
Requester claims three grounds for DOC’s bad faith under the RTKL:
(1) narrow construction of the Request; (2) failure to search records in good faith as

required by the RTKL; and, (3) noncompliance with OOR’s Disclosure Order.

1. Construction of the Requést
As the Request did not mention the No Escape Investigation or the No
Escape Report, DOC had no apparent basis, other than coincidental timing, for
assuming the Request sought only records related to the No Escape Investigation.
N.T. at 42, However, Requester did not show that DOC’s error in constructi on rose
to the level of bad faith.

6 Act of June 21, 1957, P.L. 390, as amended, 65 P.8, §§66.1-66.9, repealed by, Section
3102(2)(ii) of the RTKL, 65 P.S. §67.3102(2)(i).
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Requester submitted no evidence that it communicated with DOC
during the request or appeal stages about the parameters of the Request.” Filkdsky,
who forwarded the Request to DOC’s Health Care Bureau, “didn’t interpret the
[R]equest.” N.T. at 141. He accepted the Health Care Bureau's assertions that the

Request related to the No Escape Investigation without question,

Nevertheléss, in these circumstances, the evidence manifests no attempt
to construe the Request in any particular manner, Thus, the construction of the
Request alone does not evince bad faith. The primary problem revealed during the
hearing was that DOC did not give any specific, separate consideration to the

Request at all.

2. Noncompliance with RTKI.
a. Request Stage - Good Faith Search

Chapter 9 of the RTKL sets forth an agency’s mandatory duties during
the request stage. 65 P.S. §§67.901-.905. Section 901 of the RTKL.

mandate[s] that ‘[u]pon receipt of a written request for access
to a record, an agency shall make a good fuith effort to
determine if the record requested is a public record, legislative
record or financial record and whether the agency has
possession, custody or control of the identified record, and to
respond as proimptly as possible under the circumstances:
existing at the time of the request.” 65 P.S. §67.901.

Phila. DA, 155 A.3d at 1130 (italics in original; bold and underline added).

7 Moreover, while agencies are encouraged to contact requesters to agsess the parameters
of a RTKL request during the request stage, and to resolve access disputes without litigation, such
communications must be documented to ensure there is a consistent record for subsequent
reviewers in case the attempt to avoid litigation is unsuccessful.
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Upon receipt of a request, an open records officer “must make a good
faith effort to determine whether: (1) the record is a public record; and, (2) the record
is in the possession, custody, or control of the agency.” Breslin v. Dickinson Twp.,
68 A.3d 49; 54 (Pa. Cmwlth, 2013) (citing Barkeyville Borough, 35 A.3d at 96).

Section 901 also includes the duty to perform a reasonable search for records in good

faith, Dep’t of Labor & Indus. v. Earley, 126 A.3d 355 (Pa. Cmwlth. 2015). As part

of a good faith search, the open records officer has a duty to advise all custodians of
potentially responsive records about the request, and to obtain all potentially

responsive records from those in possession, Breslin,

When records are not in an agency’s physical possession, an open

records officer has a duty to contact agents within its control, including third-party

contractors. Breslin; Staub. Under Section 506(d) of the RTKL, 65 P.S. §67.506(d),
“the agency is required fo take reasonable steps to secure the records from the
[contractor] and then make a determination if those records arc exempt from

disclosure.” Staub, slip op. at 6, 2013 WL 5520705 at *2.

After obtaining all potentially responsive records, an agency has the
duty to review the records and assess their public nature under Sections 901 and 903

of the RTKL. Breslin; PHEAA. It is axiomatic that an agency cannot discern whether

a record is public or exempt without first obtaining and reviewing the record.
Here, DOC did not make a good faith effort to determine whethet it had

possession or control of responsive records upon receipt of the Request. Critically,

it did not perform any search for records in response to the Request. N.T. at 48, 83.
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DOC’s failure to seﬁrch records in its possession for reéponsive records
during the request stage constitutes bad faith. Dorsey (remand to trial court to assess
bad faith when agency discovered 3,500+ pages of records after the appeal stage).
Like the agency in Dorsey, DOC did not learn about responsive records until well
into the litigation. An agency’s failure o locate responsive records until motivated

by litigation evinces bad faith, meriting consideration by a fact-finder. Id,

Presuming DOC believed that the Request sought only records related
to the No Escape Investigatidn, DOC breached its duty to obtain all potentially
responsive records from its Health Care Burean and all other records custodians
upon receipt of the Request. Like the agency in Staub, DOC did not contact
Pharmacy Contractor to obtain potentially responsive records during the request

stage.

Here, DOC did not attempt to discern what records purportedly related
to the No Escape Investigation until the appeal stage. DOC did not document the
sources of potentially responsive records, such as the four Inmate Iilness Sources.
As a result, DOC was unaware what records its Health Care Bureay deemed
responsive, and yet investigative. Without bbtaining or reviewing any records,
DOC denied access to responsive public records. DOC’s failure to comply with
Section 901 prior to issuing its “denial” under Section 903 coﬁstitutes bad faith.
PHEAA. |

DOC also did not preserve all potentially responsive records during the

request stage. N.T, at 130-36. During the hearing, DOC admitted that information in
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the Inmate Tllness Sources was responsive to the Request. N.T. at 44-45, Other than

data corresponding to the pulmonary clinic, id. at 35, DOC did not preserve any PTrax
records showing the number of inmates admitted in each clinic as of the date of the

Request.

However, I do not find that DOC’s failure fo “freeze” or hold the live-

updating PTrax database for the Chronic Care Clinics amounted to bad faith.

Primarily, I view DOC’s RTKL Procedures as precluding knowing disposal of

potentia_lly responsive 'records, such as doleting emails or subjecting records to a

predictable, periodic purge consistent with an agency-wide records retention policy.

Here, 1 am not persuaded that there was a knowing decision regarding the PTrax

_database, which may change daily. Moreover, I am not persuaded that it is appropriate
to expect an instantancous litigation hold on specialized records of this type. Rather,

an agency must be afforded a reasonable amount of time to set in place a litigation

hold; a few hours is not a reasonable amount of time under these circumstances.

b. Appeal Stage - OOR
Before COR, DOC represented that it possessed responsive records, but
that those records “related to the [No Escapc] Investigation.” Jt. Ex. 6 (2014 Oppman
Verification). Although he prepared the 2014 Verification for Oppman’s signature,
DeFelice did not understand what documents purportedly related to the No Escape
Investigation. The 2014 Oppman Verification did not describe the records to which
it pertained. Further, there is no evidence that DOC reviewed potentially responsive

records before litigating their investigative nature before QOR.
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DOC’s submissions to OOR representing that records were exempt,
without reviewing the records, is not sustainable. At a minimum, during the appeal
stage, DOC should have assessed what potentially responsive records were kept
where, and reviewed those records before submitting verifications to OOR attesting
to their content or completeness. By contesting access during the appeal, without

obtaining all records and assessing the records’ public nature, DOC acted in bad faith,

3. Noncompliance with Disclosure Order
As to noncompliance with OOR’s Disclosure Order, DOC bore the

burden to prove it provided “all responsive records.” Accord Earley {(agency must

show it reasonably searched records to establish nonexistence of responsive records).

DOC did not meet this burden.

DOC was delinquent in waiting until after the date for compliance with
the Disclosure Order passed to confirm whether it performed a comprehensive search
for all potentially responsive records, DOC’s New Matter at 980. At that point, it
discovered additional records in the Oncology Database. Thus, even when
misconsiruing the Request as limited to cancer and pulmonary disease, DOC still did

not compile all responsive records within 30 days of the Disclosure Order.

As explained above, all of the dafa of inmate illnesses contained in the
four Inmate Illness Sources were responsive to the Request. This Court’s Summary
Relief Opinion confirmed that the data subject to disclosure under the Disclosure
Order were not limited by type of illness (cancer, pulmonary or gastrointestinal

ailments). Also, this Court noted any records “DOC created ... prior to the Request
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date from its review of inmate medical files when conducting the [No Escape]
Investigation ... are responsive,” as well as emails. Summ. Relief Op. at 16, n.7 & 8;
151 A.3d at 1207, 0.7 & 8. Yet, DOC did not compile “all responsive records” as this
Court explained the phrase in 2016.

Notwithstanding our Summary Relief Opinion, DOC did not disclose
all Mortality Lists and the Oncology Database until months later, Jt. Bx. 21, Stip. at
II(4). Indeed, as of March 2017, DOC had not determined the accessibility of inmate
medication records from Pharmacy Contractor for conditions other than pulmonary
and gastrointestinal diseases. Tt did not assess Pharmacy Contractor’s reporting

capabilities until June 2017, See Jt. Ex, 18 (Affidavit).

Almost three years after receiving the Request, DOC contacted
Pharmacy Contractor to obta,ih potentially responsive records. DOC then learned
that Pharmacy Contractor prepared the Reports at its request, extrapolating from raw
dispensing data and synthesizing the data into a useful format for éompariscn. Id.
Records from Pharmacy Contractor showing inmate medications for other than
pulmonary and gastrointestinal éﬂmenté, in whatever form such information exists,

remain outstanding, ‘
In sum, DOC violated the Disclosure Order when it did not disclose “all

responsive records” within 30 days. DOC’s violation evinced a lack of good faith

when DOC did not discern the sources of or review all potentially responsive records
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before the compliance deadline.® Also, because of DOC’s failure to preserve all
potentially responsive records, certain Chronic Care Clinic records are no longer

available. Due to the nature of PTrax, this cannot be cured by late disclosure.

Enforcement proccedings should not be necessary to ensure an
ﬁgency’s compliance with its statutory duties. DOC’s delay in complying with the
Disclosure Order was unrcasonable. Once this Court issued the Summary Relief
Opinion, thete was no excuse for further delay. Yet, DOC forced Requester to
expend time and resources to discern what responsive records remained undisclosed.

Under these circumstances, DOC’s persistent denial of access constitutes bad faith.

B. Relief
1. Undisclosed Responsive Records
To avoid further confusion, DOC is ordered to disclose “all responsive
records” to Requester within 20 days,” “All responsive records” include the Inmate
Ilness Sources consulted in the No Eséapc Investigation, but without limitation as
to illness type, as well as No Escape Investigation-related records investigators (such

as Dr. Noel) created before DOC received the Request.

DOC has not verified the completeness of its disclosures to date to
conform to the evidence and findings by this Court. As part of its compliance

obligations, DOC is ordered to do so.

- % This was after the 30-day appeal period in Section 1301(a) of the RTKL, 65 P.S.
§67.1301(a), expired, As a result, Requester could not appeal the alleged incompleteness of
DOC’s 2014 Disclosure.

? Thig 20-day timeframe does not apply to tecords of Pharmacy Contractor as further
explained below,
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| As to Pharmacy Contractor Reports, DOC has the duty to obtain
information corresponding to inmate medications in the form in which Pharmacy
Contractor maintains it. Staub. Pulling information from a database is not creating

arecord. Dep’t of Envtl. Prot. v. Cole, 52 A.3d 541 (Pa. Cmwlth. 2012).

- However, DOC is not required to compile the information Pharmacy
Contractor provides in any specific format, including the format Pharmacy
Contractor specially-created as to pulmonary and gastrointestinal diseases, already
timely disclosed to Requester. Such formatting would amount to creation of a record

under Section 705 of the RTKL, 65 P.S. §67.705.

Pharmacy Contractor attested it provides innumerable reports for DOC.,
Jt. Ex. 18 at 10, Although none state‘speciﬁc diagnoses, reports that “document
the number of patients being treated with a particular Therapeutic class of drug” are
within the scope of the Request. Id. at §11. Accordingly, DOC shall obtain and
disclose records of inmate medications within 30 days, accompanied by a detailed

affidavit explaining its attempt to obtain these records from Pharmacy Contractor.

As to PTrax, I find that information in PTrax as it existed on the day of
the Request is no longer recoverable. See N.T. 58; see also Jt. Ex. 21, Stip. II(A).
To engure the most complete information is made available, DOC shall describe the
type of Chronic Care Clinic records reviewed during the No Escape Investigation,
and confirm whether information showiﬁg the number of inmates with chronic
illnesses, other than pulmonaty, remains available. DOC shall disclose such records,

accompanied by an affidavit verifying their completeness, within 20 days.

23

ek o e Betee s




2, Sanctions
In its Petition, Requester sought civil penalties under Section 1305(a)
of the RTKL, 65 P.S. §67.1305(a)."® Section 1305(a) provides: “A court may
impose a civil penalty of not more than $1,500 if an agency denied access to a public
record in bad faith.” Id. (emphasis added).

“['T]he purpose of Section 1305 of the RTKL is .., to penalize conduct
of [an] agency and to provide a deterrent in the form of a monetary penalty in order
to prevent acts taken in bad faith in the future.” Phila. DA, 155 A.3d at 1141
(affirming $500 penalty). “Section 1305 of the RTKL is directed wholly to the
agency charged with a mandatory duty under the RTKL to provide requesters access

to public records within the agency’s custody and control.” Id. at 11490.

The RTKL vests Chapter 13 Courts with jurisdiction to assess whether
an “agency withheld requested records willfully, wantonly, or unreasonably.”
Bowling, 75 A.3d at 470. Accordingly, this‘ Court has the authority to assess a
Commonwealth agency’s cotnpliance with the RTKL, and to impose statutory

sanctions, including civil penalties. Phila. DA.

The current record supports civil penalties. Because the statute caps the
penalty amount, and there is evidence demonstrating DOC’s bad faith, it is

unnecessary to hold a hearing as to the amount of peﬁalties. Phila, DA.

' In the fact-finding phase, Requester also sought penalties in the amount of $500 per day
under Section 1305(b) of the RTKL, 65 P.S. §67.1305(b), for DOC’s noncompliance with the
Digclosure Order, Such penalties are reserved for noncompliance with a court order. :
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Here, the maximum statutory civil penalty is warranted based on
DOC’s noncompliance throughout the RTKIL process, as described above. The
amount corresponds to the degree of noncompliance, and the repercussions of that

noncompliance,

The evidence shows DOC did not conduct a thorough search for
responsive recoxds until affer the appeals process concluded. Only after the deadline
to appeal the Disclosure Order expired did DOC attest that it provided all responsive
records in the 2015 Oppman Verification. Moreover, the 2015 Oppman Verification

was inaccurate because DOC still did not disclose data for a// inmate illnesses.

The duration that DOC withheld public records also weighs in favor of
imposing the maximum civil penalty, DOC received the Request in September 2014,
DOC made piecemeal, incomplete disclosures in 2014, 2015, énd 2017. The 2014
and 2015 Disclosures were limited to cancer, pulmonary discase, and gastrointestinal

disease, and excluded some cancer records as DOC withheld the Oncology Database,

In December 2016, this Court confirmed that “all responsive records”
subject to the Disclosure Order included No Escape Investigation-related tecords
and the four Inmate Ilness Sources (Mortality Lists, Oncology Database, Pharmacy
Contractor Repotts, and PTrax) without limitation as to type of illness. Summ.
Relief Op. Yet, DOC continued to withhold responsive records, and to limit them
by illness type. ' |
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Although DOC identified additional records in discovery, the 2017
Disclosure was again incomplete, DOC has not complied with the Disclosure Order

to date. Thus, DOC delayed access to public records for three years,

I award the maximum penalty to deter DOC and other agencies from
disregard_ing their statutory duties under the RTKL, Ultimately, DOC’S failure to
perform the steps required upon receiving the Request precluded access to public
records. It also resulted in years of litigation to obtain responsive records that DOC

should have assessed and reviewed upon receipt of the Request.

II1. Conclusion
For the foregoing reasons, I conclude DOC committed bad faith so as
to warrant statutory penalties in the maximum amount of $1,500 pursuant to Section
1305(a) of the RTKL, 65 P.S. §67.1305(a).

In the event Requester intends to pursue its request for attorney fees,
under either the RTKL or another statute, it shall so advise the Court in writing
within thirty (30) days, Requester shall also submit documentation for its claim at

that time,
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Uniontown. Newspapers, Inc., d/b/a
The Herald Standard; and Christine
Haines, :
Petitioners  :° No. 66 M.D. 2015

V.
Pennsylvania Department of

Corrections,
Respondent

ORDER

AND NOW, this 23" day of March, 2018, after héaring and upon i
review of the parties’ submissions, the Pennsylvania Department of Cotrections
(DOC) is ORDERED to DISCLOSE to Uniontown Newspapers, Inc., d/b/a The
Herald Standard, through reporter Christine Haines (Requester), VANY and ALL
RESPONSIVE RECORDS, not previously disclosed, without limitation as to illness
type, contained in the following sources as described in the foregoing opinion:
Mortality Lists; the Oncology Database; and Chronic Care Clinic records (including
PTrax) as of the closest Flate to the request date, that remain recoverable, DOC

SHALL DISCLOSE these records to Requester no later than twenty (20) days

from the date of this Order. Failure to comply with this court-ordered disclosure
may subject DOC to penalties up to $500 per day pursuant to Section 1305(b) of the
Righi-to-Know Law (RTKL),! 65 P.S. §67.1305(b).

11 Act of February 14, 2008, P.L, 6,




IN THE COMIVION WE iAL’IH COURT Oor PENNSYLVANIA

Uniontown Newspapers, Inc., d/bfa
- The Herald Standard and Chnstme

Haines, s o
) _'Pet1t1cr;ers o No. 66 M.D. 2015 .
' ' Argued NovemberlS 2016
V.
Pennsylvania Department of '
Correctrons

Respondent

BEFORE HONORABLE RENEE COHN TUBELIRER Judge o
PR HONORABLEROBERT SIMPSON, Judge .
HONORABLEP KEVIN BROBSON Judge S

OPINION . T S
BY JUDGE SIMPSON FILED December 19 2015

_ J Before ﬂlIS Court are crossurnotlcns for sumrnary.rehef mvolvmg
‘enforeement of a ﬂnal detcrmmatlon the Ofﬁce of Open Records (OOR) 1ssued B
‘pursuant to the nght-to Know Law (RTKL) ! Chnstme Hames on behalf ef Umontown: ,
Newspapers Inc d/bfa I%e Hera!d Standard (Requester) appealed to OOR when. : - )
Ccrrectlons (DOC) demed her request for de—rdentrﬁed dlagncsrs ” -
: _data of mrnates at State Correctlcnal Instrtut:ron (SCD Fayette OOR rejccted DOC s'. ”

'the Depart]:uent"

"defenses orde:nnc tlrsclosure of all I‘CSpOI]SIV6 records ” DOC dld not appeal .

_ Argumg DOC Wrthheld responswe records Requester asks thls Court to ccmpel_': |

thelr dlsclcsure and seeks statutory sanctrons mcludmg attomey fees and penaltles

for bad falth DOC counters that sanctrcns are not mented because it dlsclosed

responsrve records albelt days after the deadhne in OOR 8 order

ey
* .

! Act of February 14, 2008, P.L. 6, 65 .5, _§§§7. L 01-5'2.3 104,



Because there is a dispute as to whe‘rher DOC provided all responsive
records, we grant Summary relief in part to DOC g5 to withholding inmate medical
ﬁles and s to creation of 4 record, and deny surnmary relief as to its compliznce,
We deny summary relief to Requesrer allowrng the enforcement action to proceed
for further development of the record as to whether and when DOC disclosed 1]
respouslve records in accordance with OOR s mandate.” As the extent of DO(’s

noncornplranee 18 unclear at tlns stage penalu s for bad farth are prernaru

I Baekground
A Facts

In September 2014 the Abolrtromst Law Center pubhshed lts report

‘ ‘No Escape Exposure 1o -‘Iomc Ceal Waste at [SCI—] Fayette cerrelatlng ill

| _health of SCI—Fayette rrnnates to nearby toxrc coal Waste (‘Ne Escape Repert) _
APet rs Br in Supporr Ex 6. ln response DOC undertook an 1nternal rnvesncratron' '

mte tbe charges (Investrgatron) Drrector of DOC 8 Bureau of Health Care Servrces o

7 Chrrstopher Oppman (Drrector Opprnan) oversaW the DOC lnrestwatron DIS
f ,_Paul Neel and Eugene Grnchereau spearheaded the Inr estr oatron o .

On Decernber 31 2014 DOC 1ssued a press release regardrng the

| r’eeerds revrewed duung 1ts Investlgatron and the results (Press Release) DOC '

noted the Departnaent of Health (DOH) was ccnducung its own lnvesuoatron
Wluch was net yet ﬁnal DOH prepared 1ts own report regardlng us 1nvest1gat10n

and findings (DOH lnvesuoatwe Results) subnntted to DOC on February 3 2015 '

DOC prcvrded information to DOH, such as by ernarl Jncludrng inmates’ health
data, to assist DOH’s 1nvest1gauon '



B, Procedural History
Before the investigations were completed, and inspired by the “No
Escape” Report, Requester submifted & request to DOC on September 25, 2014,
seeking (with emphasm added)

documentatlon of ﬂlnesses contracted by inmates and/or staff
members at SCl-Favette, 1 am not secking identifying

- information. only the types of reporfed coniracted 11h1esses
and the number of irimates or staff members with those
illnessés. 1 am particylaly interésted in various types of
‘cancer reported at SCI-Fayette since it opening, as well as_ -

- respiratory ailments reporied. If there is also informgtion
“comparing. the health at SCI-Fayette with the health at other

"state correetmnal faolhties tha,t would also be heIpfuI R

(Request) See Pet 15’ Br, in Supporl: at EX 3. After mvolmng an extensmn DOC
issued g demal citmg several excepuons in the RTKL Requester appealed to OOR.

7 _ Before OOR DOC Iumted its argument to the medlcal records
exceptlon in Section 708(b)(5) of the RTKL, 65 P.S. §67. 708(b)(5), and the |
nonernnmal mvestlgahon exeeptlon 1r1 Seetlon 708(b)(17) of the RTKL 65 P, S
§67 708(b)(1 7) In support DOC Subnutted a declaratlon of Dlreetor Oppman as
to the mvestlga’ave nature of responswe reeords (OOR Deelaratlon) Requester

eountered that a.gg:regated data 3 laekmg any 1nd1v1dual 1dent1ﬁe:rs is not proteeted

o2 Under ‘Seetion 708(13) of the RTKL DOC. cﬁed the seeunty exceptions in 65 P.S,
§67, 708(b)(1)(11) (personal secunty) and 65 .S, §67.708(b)(2) (public safety); the investigative
exceptions in 65 P.S. §67.708(b)(16) (criminal investigations) and 65 P.S. §67.708(b)(17)
(noncriminal investigations); 65 P.S, §67. 708(b)(5) {medical records); 65 P.S, §67. 708(b)(6)
(personal identifiers); 65 P.S, §67, 708(]3)(10) (predeelsmnal deliberations); and, 65 p.§

§67.708(b)(12) (work papers),
3 “Aggregated data” is deﬁned 8s: “A tabulation of data which relate to broad classes,

groups or categories so that it is not possible o distinguish the propertics of individnals mthm
those classes, groups or categories.” Section 102 of the RTKL, 65 P, S §67 102,



Reasonrng that DOC did not prove either exception, OOR. directed
disclosure of “all responsive records ... within [30] days” {Disclosure Order).* See
Haines & The Herald Standard v. Dep’t of Corr., OOR Dkt, AP 2014-1695 (filed
December 1 2014) (Frnal Deternnnatlon) As to Section 708(b)(17), OOR

determined DOC did not show it performed an investigation attendant fo its duties;
rather, the mves’ngatron was ancﬂlary and prrrnanly performed by DOH As to
Sectron 708(b)(5), COR concluded the exceptron did not apply OOR noted

[DOC] has not asserted what records are belng wrthheld pursuant to this

exemptron and has not provrded any evrdence on appeal to explarn Why these

' records faH under thrs exernptlon » Id at 7. Because Requester stated she 8 not_ .

seekmcr any 1den’nfy]ng mformatron » rd the rnedrcal records excep’non drd not
apply on its face, and DOC did not meet its burden OOR also explained de-
1dent1ﬁed lnforrnatlon IS 1ot protected by the Hea]th Insurance Portabrhty and
Accountabﬂrty Act (HIPAA), Whrch pertarns only to cov ered enn‘nes 45 C F R
§164 5 02(3) Ir.nportanﬂy, DOC did ot appeal ' '

After the deadhne Jn the Drsclosure Order passed on I anualy 6 or 7 |
: _"2015 DOC drsclosed the followmg statrstrcs of rnrnates dragnosed wrth, |
pulmonary and gastromtestlnal aﬂments from 2010 2014 1nc1ud1ng d companson ,
across lnstrtutrons compansons of natural death and cancer deaths and a' '
spreadsheet of SCI—Fayerte cancer deaths by type of csncer frorn 7003-2013 _ |
1nc1udmo comparrson by Lnstltutlon frorn 2010 2013 DOC -also submrtted a

declaration that it provided all responswe records, Post-Final Determrnatron (FD)
Declaration, 1/7/15). Pet’rs’ ‘Br. LnSupport ar Ex. 9 |

* AsDOC did not maintain staff health records, only inmate records were before OOR.



Subsequently, DOC disclosed the following: the Press Release; water
analysrs at SCI-Fayette; Dr. Noel’s investigative Summary; a redacted copy of Dr.
Ginchereau’s medical record review; a redacted list of cancer patlents at SCI-
Fayette (unspecified date); statistics regarding “oncology reatments from
November 2014; and, the DOH Investigative Results. DOC Br. in - Support at 9 |

Requester filed a petition for review askrng this Court to compe! DOC
to disclose reSpDHSlVB records pmsuan‘c to the Drsclosure Order. Requester also

seeks attomey fees and civil penaltles aﬂeﬁmg DOC comrmtted bad faith,

BoC ﬁled preliminary ObJGCTIOHS whreh this Court oven'uled Then
Requester ﬁled a motron for Judgment on the pleadmgs Whreh this Court derued

Sce Umontown Newsr)apers v. Dep” 1 of Corr (Pa. melth No 66 M.D, 2015

filed December 7 2015) (smfrle i. op) Senior J’udge Oler held }udment on the
p]eadmgs was mapproprlate because thele was an issue of material fact as to
whether DOC 5 mterpreta’aon of the Request was reasortable or Whether DOC

narrowed 1ts lesponse m bad farth

In Aprrl 2016 Requester deposed Dlreeter Oppman and Dr Noel as
to DOC s mamtenance of i mmate chacrnosrs data and how they obtained that data

during the Iuves’u gatlon and provrded the data to DOH for its investigation,

The parties filed cross-motions for summary relief, Although both
parties submrt there are no drsputes of material fact, they disagree as to Whether

DOC produced ai/ responsive records in compliance with the Drsclo;;me Order,
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There are no stipulations identifying the records provided to date with particularity,
Requester described records in Bxhibit 16 1o her brief in support of Summary rehef

that remain outstanding, and which she claims are responsive to the Request,

C. Contentions
Requester secks judgment in her favor that DOC did not comply with
the Disclosure Order because DOC did not prowde a complete response or perform
a geod faith seareh as reqmred by Secuon 901 of the RTKT, 65 P.S, §67.901. She
asserts DOC has a duty to dlsolose mmate medrcal ﬁlee in redacted form, Tn

'addmon as source matenal for the Iuvesugaueu aud DOI—I 8 ]’.uvestwauve Results

Requester contends chselosure ofj inmate medloal ﬁies 18 111 the pubhc mterest such ‘

that DOC should have exere1sed its dlsoreuon to release them R

In oppesmou DOC counters that it d1sclosed responswe records

based on its mtelpretatlon of the Request DocC reﬁJtes that mmate medleal ﬁlesr
are subject to the Request whlch sought aog:regated data DOC challenges the

alIegaﬁons of bad falth as grounds for sancuous when it dlsolosed all responswe 7

reeords DOC mamtmns it cooperated w1th Requester throughout the process

prowdmg records not compnsed n the Request ILke DOH £ Iuvesugatwe Results

In its mouon for summary 1e11ef DOC alleges it disclosed all records
responsive to the Request DOC contends its construction of the Request as limited

to illnesses mmates contracted at SCI-Fayette is reasonable. It asserts inmate

medical files are not sought by the Request, and are exempt in their entirety. DOC

also claims Reqnester did not identify any responsive records that remain undisclosed,



II. Discnssion
We are asked to discern DOC’s compliance with the Disclosure Order.,
Requester argues responsrve records remain outstandmg, Whereas DOC counters
that it complied. In this posture we do not questron OOR’s resolutlon of the merrts

Com. v. Derry Twp., 35 1A.2d 606 610 (Pa. 1976) (feﬂure to appeal agency order

“foreclosed any aftack on its content orv ahdrty In ... enforcement proceedings™).

In an enforcement aotron Reqnester mvokes Jnnsdrotron ancrﬂary* to

our appellate Junsdletlon under the RTKT_, See De _t of Envtl Prot V. Cromwell
| TWD Huntlngdon Cntv 3'7 A 3d 639 (Pa 201 I) ( enforcernent proceechnﬂs hern

appe]late Jurrsdletron they are ‘1ot appeatable as of rrght under 42 Pa. C S §723(a)’?);
Pa Hurnan Relatrons Comrn ny. Seranton Sch. Dist., 507 A2d 369 (Pa 1986)

Relevant here the RTKL vests t]ns Conrt W1th Junsdretlon to assess an |
ageney s oomphanee by empoweHnU “Chapter 13 courts” Wrth the &xcltzsrve
authorrty to 1rnpose sancttons in the form of attomey feee or ervﬂ penaltres for-
denrals of access after rna[k:tng] relevant faemal ﬁndmgs » Bowhn .,V _Oﬂice of
: Qgen Records 75 A 3d 453 458 (Pa 2013) see Secnons 1304 and 1305 of the

RTKL 65 PS §§67 1304 6’7 1305 As a party to. the underlymg proeeedmg
: Requester rnay seek enforcement of OOR 8 Dlsclosure OIder throngh a petttron o
enforee See eg Der)t ofwg 469 A2d 1012 (Pa 1983) (a party

other than 1seu1ng ageney rnay seek enforcernent of agenoy S order)

We may grant rehef in the nature of rnendamus in our ancillary _]unsdlcnen_ Avis Rent A
Car Sys.. Inc. v, Dep’t of State. State Bd. of Vehicle Mfrs. Deelers & Saleepersons 507 A2d 893

(Pa. Cmwlth. 1986).




A. Legal Standard

Applications for summary rehef are govemed by Pa. R.AP. 1532(b)

1t provides: “[a]t any time aﬁer the ﬁlmg ofa petltlon for rev1ew in an appellate or
original junschctlon matter the court may on apphcatmn enler Judment if the right
of the applicant thereto is clear.” Id, “An application for summary rélief may be
granted if a party s right to Judgment i8 clea1 and no material issues of fact are in
d}spute " Leachv. Turzai, 118 A, 3d 1271 1277 n.5 (Pa. melth 2015) (en banc)

' aff’d 141 A, 3d 426 (Pa. 2016) ‘In rulmg on apphcatlon[s] for Sumrmary rehef we

enter Judvment ordy if there 15 no genume 1ssue as to any. mateﬂal facts ::md the'

nght to Judoment 1s CIear asa matter of Iaw 2 Cent Dau 'hln Sch Dist. v. De ’t of
Educ., 598 A.2d 1364 1366 67 (Pa melth 1991) |

An appellate coutt may gtant rehef in order to enforce OOR’S ﬁual

_detenmnatmns See _g_ WIShﬂSfb: v. De'__tof Corr. (Pa melth No SSZMD

2014, filed July 8 2015) (perrmttmo rehef in the nature of mandamus) QI'QQG_HL A ,V
LSe Pa. Transn Auth, (Pa melth No 2295 CD 2011 flled Sept_ember .11_,_ 2012)

( ( same)

B Requester ] Mohon for Summary Rehef
. R Comphance o |
, Requester bears the burden to prove that DOC d.ld not comply with
OOR’S order directing DOC to disclose all Tesponiive records” mthm 30 days
Notably, the language of the Dlsclosure Order not that of the Request 1S before us.
The operative term the;re is “all responswe records ” meanmo records OOR deemed
within the Request Wlthout conﬁrmmcr the composition of responswe records ?

this Court 1snotina pOSItIOH to compel dlsclosure or pumsh noncomphance
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a. Scope of Request

Neither a party nor OOR may refashion the Request in the interest of

prowdmg 1esponsrve records, Dep’t of Labor & Indus. v. Helizel, 90 A 34 823,

833 (Pa. Crowith. 2014) (en banc) A party’s construction of a request such that
there are no responslve records, other than those fhat arg clearly protected, ig
1mproper See Carey v. Dep’t of Corr, (Care Larey i) (Pa. Crawlth,, No. 1348 C.D.

2012 Ju]y 3, 2013) (unreported), seg also Carey v. Dep’t of Corr, {(Carey T): 61

A3d 367 (Pa melth 2013), accord Shuler v. Dep’t of Corr (Pa. Cruwlth,, No.
237 CD 2016 ﬁled Nov 1, 2016) (unreported) 2016 WL 6441187 (1emandmcr

OOR to assess Whether DOC prov1ded all responswe records to request _See_k]ng

records other than the prrvﬂeged do cument DOC 1dent1ﬁed)

. OOR’S eonstruchon of the Request n the E mal Detemmat[on governs ..

our disposition of whether DOC comphed with the Diselosure Order. —“M‘[
DOC s 1nte1pretatlon of the Request pertams only to whether its denial of access

reﬂects bad falth As sueh OOR S reasonmg in the Fmal Determmatron is erucral

(1) Subject Matter

OOR eonstmed the Request as one for data without eny 1dent1%g .

mformatlon Fma] Detenmuatlon at 3 7. OOR found “[DOC] has not established
that the Request seeks exempt medlcal records.” Id at 9, Iudeed, the Request does
not seek inmate medlcal files. Requester arcued she sought ¢ ‘aggregated data, which
is not subject to the majority of exempnons cited by [DOC]” Id, at 3. Based on the
Final Determination, OOR construed the Request as secking data of SCI-Fayette

mmates diagnoses, by type of ailment and number of i Inmates afflicted.



In contrast to OOR’s construction, DOC constried the Request to

requu*e review of inmate medical files: “to determine (1) whether the i mmate has

cancer or a resplratoty aﬂment[,] (2) when the Inmate was d1aguosed with cancer or

a resplratory aﬂmeut[ ] aud[] (3) Whether the inmate was at SCI[ -Fayette when he

was diagnosed with cancer or a respiratory ailment.” " DOCBr. in Op. at 34. In other
words, DOC construed the Request as seeking data on uu:uates first dlag:uosed while
at SCI~Fayette Asa result DoC argued the Request required the reviewer to make
a medlcal Judgment tymg an u:unate S dlagu051s to the mstlumon Id

| Throughout th;s euforeement proceedmg DOC emphasmed the phrase
contracted at » DoC’ 8 coust:ruchou of the Request as seekmg ouly data of inmates

WhO contracted” aﬂments dumug theu- mcarceratlon at SCI—Fayette has some bas1s

in the languacre of the Request however nan enforcemeut actlon W > focus on the |

| unappealed Fmal Deterimuatlou aud the lanouage of the Dlselosure Order .Den_y
- Twp, 1Shnefsg DOC’S COIIStL‘LlCthH IS too 11m1ted gnren OOR 8 reasonmo' in the

Final fDeternpnatun-, .

Iu paztleular OOR repeated that Requester dld not seek ldentlﬁnncr. _ |
-‘mformatlon Fma] Determmatlen at 7.9, Also OOR dld uot focus on the Word'_

contracted” in the Request Id Thus there is no support for DOC’s conclusmu
that it was ordered to dtsclose only mformatlon about mmates who ﬁrst coutraeted”

a djsease Whﬂe af the spemﬁe faeﬂlty

Further, DOC’S coustructiou is mcous1steut thh the decla;ratzou

Director Oppmau submitted to OOR ae]mowledmmg that DOC had responswe
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records to which the noncriminal investigation exception applied. Specifically, he
attested “{DOC] has generated the records that [Requester] fequests; however, thoge
records were created as part of an imfestigat_ion that [DOH] is conducting.” QOOR
Declaration at 1}6.(emphasis added) (Pet’rs’ Br, at Fix. 8). OOR rejected DOC’s

noncriminal investigative defense, and it is “those Tecords” that must be disclosed.

Because the parties misplace eriphasis on their mtelﬁretaﬁons of the
Request, as Qpposed to OO_R’S conshucﬁon in the _Final Determination, we are
unable to grant summary rél_ief iﬁ Requestgf’é favor as_t.q'DOC’s nonqcniﬁliance,
Nonetheless, so 2 to éddl'eés DOC’S claim for sunizﬁary relisf, we reject DOC"S_
narréw re_sponse, and we hold inmz_ite diagz:;oses data, partiéulaﬂy as to types of -

- illness and number of inmates go diagnosed, are comprised in the Disclosure Order.

(i) Reqne_s_t Date | |
~ Becanse it is appé_zrent the paﬁiés did not regard the Request date as
relevant, we underséore ﬂlat DOC _Inay-.only be. pl_;t_l_p_’&ble_fbr ;Eail_iﬁg to diSdbse
recordé that eixjstvf__:d.as_of the da'té{jfthe_ Regﬁ.est.. Rgdords_ posi;-d_ating the R?QHESf _

are:ﬁot-.“f&ﬂpﬂﬂs v rcgérdi@?S'S'f of their relevance to the subject matter.

Under Secﬁ_on 705 of the RTKT, (reiating to cr_éation ofa récord), ‘fthe

standard is whether such a record is in existence and in possession of the

Commonwealth agency at the tims of the Iight-to—]giow request.” Paint Twp, v,

Clark, 109 A.34 796, 805 (Pa. Cruwlth. 2015) (emphasis added) (citation omitted),
Howe?er, compiling records from g database is not “creation of 2 record,” Dep’t
of Envtl. Prot, v. Cole, 52 A.3d 541 (Pa. Cmwlth, 2012},

11



The Request date (9/25/14) defines the universe of responsive records,
as DOC only has a duty to disclose records created on or before September 25, 2014,
DOC had no obligation to disclose records crcated after the Request daté, such as the
Press Release 12/31/15 or the DOH Investrgatwe Results, as their creatron date
excludes them from the confines of “responsive records.” Consequently, the

DlSC]OSIlI‘G Order only encompasses records that existed as of the Request date,

A b Types of Responswe Records
Requester 1dent1ﬁes three types of responswe records DOC Wrthhe]d in
vrolahon of the Drsclosure Order (1) records jpre-e:sn;sm:\0 the Inv cstigation; (11)

Invebtr garron—re] ated records and (111) mmate medroal files. We review each 1n turn,

(1) Pre-exrstmg Investrgafron
Requester asserts that DOC dehberately Wrthheld respousrve records
" that were not involved i in its Investrgatron Spec:lﬁeally Requester 1dent1ﬂes five

sources of records (1) a database of treahment at Chromc Care Chmcs whreh may

be 1solated by msrrtutlon (PTrax) (2) a database of earlcer patlent mmates mcludmg _

hrsrorrcal data (Oncology DB) (3) mmate grrevances Iogged Wrth the Bureau of

Health Care Servroes (GI'IGVBIICGS) (4) rnorrahty lrsts by facﬂrty, showmg cause of

death (Mortahry Llsts) and, (5) reports frorn DOC’s pharmacy contractor showmcr
number of mmates f:rearmﬂr for pulmonary and gastromtestmal medications
(Contractor Reports). Pet’rs’ Br.at 28-31, Notably, DOC did not drsclalrn that such

reoords were responswe or that it disclosed records from these five sources.

¢ DOC’s pomt that Requester sought records after issuance of the Final Determination is
‘well-taken, and such records were gratuitously provided, Requester may submit another request
for records created after the date of the Request.

12



Other than the Grievances, all of these records are fairly comprised
within the Disclosure Order sruch that DOC had a duty to disclose them. Indeed the
submissions reflect that a Moxtahty LISt was disclosed as well as a redacted copy of
the Oneology DB for a lmruted penod However it is not poss1b1e to discern at th1s

stage whether DOC disclosed afl responswe pre~ex13tmg Investtgatlon records

(11) Investlcratmn-related Records
Requester contends DOC wzthheld responswe records deserlbed 111
Dxrecter Oppman s OOR Decla:ratlon and dep051t10n pertr:unmcT to the luvestlgatlon
Requester ldentlﬂes emalls between DOH and DOC related o thelr 1HV68tlgat10ﬂS

Such emaﬂs if eontammg mma,te dlagnoms data, quahfy as, responswe reeerds ”

_ Addmo complemty to thlS Court 8 task, netther party is deﬁmtlve about o |
| When records were created dur.mg the Imfestlgaﬁon Smee the Investlgatlon began'

. pnor to the Request date and contmued thereafter 1t 1s unportant to determme the _

date ofi mvestlgat}ve records The DOH ]Envesttgatwe Results show DOC reperted

mmate dlaUIIOSGS 10 DOH that forrned the bas1s for DOH s ﬁﬂdmgs These records,

are at the crux of the Request and 1t 15 these records notmthstandmg the1r alleged

anEStlgatIVG content that = 1f emstmcr as of the date of the Request DOC had a'

duty to dlsclose Wlﬂ]ltl 30 days of OOR’S order n

* (i) Tnmato Medieal Files o
Requester also clalms DoC has a duty to d1selose mmate medical
files, in redacted form to remove identifi ers, because they were the source materia]

for the data. We dtsagree for two reasons,

13



Oune, inmate medical files are not fairly comprised within the Request.
Repeatedly, Requester dlsclarmed any interest in individual medical files,
| emphasrzmor that the Request pertarued to data or reports in aggregate form
OOR’s reasomnD' in the Final Determrnatron relied on the Requester’s disinterest in
individual medrcal files, and craphasized that Requester sought data, Requester
now clarms entrtlerneut to redacted medical ﬁles because the physrolan deponents
e*{plamed they eontam dlaGﬂOSSS mformatron Requester may not chanoe her
Request in subsequent legal proceedmgs Heltzel Pa State Pohoe V Ofﬁee of
-;Open Records ( George) 995 AZd 515 (Pa melth 2010) (notlog partres may'

| _-lm'ut a request b'_y strpulatlou)

| Moreover dragnosrs mformatrou Iocated n multrple mmate medlcal
ﬁIes does not constrtute data of mmates dlagnoses by type unIess DOC CODlpl]GS-

the mformauon from eaeh ﬁle DOC has no duty to perform research in response fo
a RTKL request to compﬂe the dlaC’IlOSCS data sought Dep tof Corr V. D1 brlrty

_,_Rjehts Network of Pa, 35A3d 830 (Pa. melth 2012). That 1 is tautamount fo e

oreatrou of arecord oontlary to Sectlon 705 of the RTI\L 65 P, S §67 ’705

Two au rndmdual’s medroal ﬁle is exempt under Sectlon 708(b)(5)

| of the RTKL Sectlon 708(h)(5) speclﬁcally exempts the fol]owmg

o A record of an - mdmduals medrcal psyohlatrlo or
‘psychological history or drsablhty status, Jncluding  an
evaluation, consultauon prescription, dlasnos1s or_treatment;
results of tosts, mcludlug drug tests; enroliment in a health
care program or program desi Uued for part101patlon by persons
with disabilities, including vocation rehabilitation, workers'
‘compensation and unemployment compensation: or related
inforthation that Would dtsclose mdrwdually identifiable
health mformau on.
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65P.S. §67. 708(b)(5) (emphasis added). However, medrcal rncrdent/mjury Feports
are not protected under Section 708(b)(5) of the RTKI, See Dep’t of Corr. v. St.

Hilaire, 128 A.3d 859 (Pa. melth 2015)." DOC may be required to redact .

mformatron from reports, as dlstmgurshed frorn ‘inmates’ medical files. 1d. An
inmate’s medical file ig exernpt and not subjeot to reda,ctlon Wrﬂlams V. Dep’t of
Corr. (Pa melth No. 2068 C.D. 2015, ﬁled June 13, 2016) (unreported)

Further mdrvrdual medrcal files, protected under Sectrorr 708(b)(5)

_-are one type of record to W]:uch Requester s aggregated data defense does not

apply Sectrorr 708(d) of the RTKL provrdes The exceptrorts set forth in

[Sectron 708(b)] sha]l ﬁot apply to. aggregated data maurtamed or recerved by an -

agency, exoeot for data protected under subsectron[s1 (_)(1) (2) 3, (4) or (5).”

65 P. S. §6’7 708((!‘\ { emphasrs added) Therefore mformatron protected by Sectron.

708(b) (5) remams protected

' Surm:nary |

_ | In sum, there 1s a drspute of materral fact as fo Whether DOC prowded -
B all responswe records” as rnandated by OOR s Drsctosure Order From the
subrmssrens 11: appears that sonre Investrgatron—related records and records pre-: |

exrstrrrg the Investrgatron remam cutstandmo As to ﬂrose records we deny

Requester 8 motron for summary rehef wrthout pre_}udrce 50 the enforcement action

may proceed to ﬁrrﬂrer devetop the record asto the status of these records

As to inmate medical ﬁles we deny Requester 8 motron for summary

relief with prejudree and we orarlt DOC’s rnotron_for summary relief to the extent

15
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it seeks judgment that it is not required to disclose inmate medical ﬁles; even in

redacted form, or to create new’ records compiling data from those inmate files,

In the mterest of Iumtmg the matters that may be the SUb_}CCt of
stlpulatlons or ﬂlrther faet—ﬁndmg, we determine some of the records Requester
_ identified i in EXhlblt 16 to her brief are not comprised w1thm the Dlsclosure Order.
As sueh DOC his no duty to dlseiose them '

| o ZBadFalth _ Lo
Requester also asks ﬂl‘lS Couﬁ te awa:rd attomey fees and costs and to .
1mpose ClVll penalt1es based on DOC’S noneomphance and bad faith Bad faith may |
' constltute grounds for an award Df attorney fees under See‘aon 1304(3) of the RTKL
' 65 P, S §67 1304 or fel the anoqmon of eml penalnes under Seetzoﬂ 1303 of the '
A ﬂle_B_orou' h

“'RTKL 65'P.S. §67.1305. Tvidence cf bad faith fs reqmred Baﬂ{e'_
v. Steams 35A3d 91 (Pa melth 2012) S

R Here Requester clalms tbree bases for bad fa1th (1) DOC S untlmely
-' .- dlsclosure bGYOnd the 30 day deadhnem O()R’S order (2) DOC S faﬂure to performi 7'
A UOOd fa1th seareh of reeerds as requu“ed b}’ SGCUDH 901 Of thﬁ RTKL ﬂﬂd (3) |

| _‘-DOC s contmued nonchselosure of responswe reeerds _' o

: T the event DOC created any :records prior to. the Request date from its review of
mmate medical files when conducting the Investigation, those records are responsive, and are not -
excluded under Secnon 705 of the RTKL 65P.8. §67. 705 (erea’ﬂon ofa record)

-8 For exs.mple draﬂs of the Press Release that do no‘c contam data of jnmate diagnoses are
not responsive tecords, Emails exchanged during the Investigation are responsive only to the
extent they confam dmgnoses data. Grievatices were not addressed in the Final Detemnnatmn
therefore grievances are not eontemplated in the Dlsclosure Order
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As to untimeliness, there is no dispute DOC provided responsive
records a few days after the 30-day deadline. Although untimeliness may merit a

finding of bad faith, suoh a short lapso by 1tsolf may be de mzmmzs

Asto compllance with Section 901 of the RTKL DOC was required
to make a good falth effort {o detenmno whether it had ; possessmn custody or

_ oontrol of 1osponswo rocords 65 P.S. §67 A01; Chamborsburg Arca Sch, Dlst V.

'Dorsoy 97 A. 3d 1281 (Pa melth 2014) (remandmg to ’mal court to assess bad ,

"falth Whon sohool dzstnct dlsooverod addmonal 3 5 00+ pages of reoords after ﬁrst . ;

romand to mal oourt mal court o:rred in not supplementmg rocord as to bad falth)

An agonoy s faﬂure to perform a good faith Soarch in r63ponso to a RTKL requost |

may be grounds for bad faith. Id

| At ﬂns staDo the Subrmssmns suggest DOC d1d not oomply w1th Sootlon_ |
_9{)1 J DOC dlsoovored rosponswo reoords durmg the Invoshgatlon as opposod to ,'
Whon 1t reoewod tho Requost ralsmg the quesﬁon as to tho thoroughness of 1ts mmal ._ '
__soarch Also DOC s narrow constructlon of 1ts duty under the Dlsolosure Order -'

'_j';appoars self—servm smn]ar to 1ts responses 1n appoals whmo‘oy it construed a

' roquest as seok:mg arecord that 18 clearly exompt Soe e g Carey 1I; Shulor o

9 Requester alleges Dxroctor Oppman admitted during deposition that he did no search in
response to the Request. However, his testimony is less than clear because the guestions
pertained to both the search performed for records in response to the Request, and to the

Investigation. Also, Requester’s posmon presumes Director. Oppman bore responsibility for

responding to the Request.
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As to compliance with OOR’s Disclosure Order, it is evident that
DOC did not disclose responsive records that pre-existed the “No Escap " Report,
| the Request date, and that were created as part of its Investtgatzon The deposition
testimony revealed that DOC mam’cams inmate d1aon031s data in PTrax and the
Oncology DB, and that DOC receives Centraetm Reports pertalmg to types of
inmate illnesses. These records fall within the Disclosure Order Yet, it appears

that these records remam undlselosed

_ Nonetheless bad fﬁlﬂl 18 a matter ef degree, Impheatmg the extent of
| noncompliance. As the extent of DOC 8 noncompliance is unclear, we deehne to
make ﬁndmgs of bad faith at this time. Further, the duration DOC Wlthheld
| responsive reeo1d_s may also WGIDh in faver of - awarding civil penalties,

Accordingly, we reserve judgment on sancnon_s until after disposition of the merits.

C I}OC’S Motlon for Summary Rehef
];n 1ts motion for summaly relicf] DOC clairas it 15 entitled to Judgment

in itg favor because. 1t reasenably construed the Request and it plowded all

-re8ponszve records W1thm 1ts pessessmn Accordmgly, 1ts eonduet does not Warrant |

sancnons DOC also argues it has ne duty to prowde inmate n:tedlcal ﬁles or to

create a reemd eompllmg the dlagnosm date from those files.

As explained above, we reject DOC’s contention that it Teasonably
construed the Request. DOC misplaced its focus on the language of the Request,

when its cemphance 18 judged by the parameters of the Disclosure Order in the

enforcement stage,
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In addressmg Requester § cross-molion, we explained our reasons for
granting judgment i in DOC’s favor that it has no c‘[uty to disclose inmate medical
files or to create new records by oomprlmg the dragnoses data contamed in medical

files.

Although addrtronal fact- ﬁndmg is niecessary fo determme Requester 8
entrtlement to relief, it rs clear on the present submrssrons that DOC is not entitled to

Judcrment in 1ts faVor that it eomphed mth the Drsolosure Order .

To estabhsh that it provrded all responsrve records DOC subnutted the g

Post-FD Deolarauon Therem Drreotor Oppma_n attested “{DOC] as [src] prevrously

provrded records to [Requester] regardmg thrs [R]equest ? 1d. at 1]4 (Pet’ rs Br at |

Ex: 9) Wlthooi descrrbmg or enumeratmcr the records provrded fo Requester arx! B

,_wrthout explalmng when the reeords Were provrded Dueotor Oppman states

[b]eyond the records prewously provrded to [Requester] [DOC] does not have ‘
W1thm s costody, possessmn, or eontrol reporrs of zllnesses confmcted at SCL .

, 'Fayeﬁe by tyjpe and quantrty and comparrson of 111ness rates at other state _

_ ,correotronal mstrtutrons ” Id at ﬂ6 (ernphasm added)

_ As the r%pondmg aﬂrency, DOC bears the burden of pI‘OV]DU that: 1o
_ addrtronal responswe reoords exrst Hod,cres V. Deo’t of Hea]th 29 A3d 1190 (Pa
Crowlth 2010) Moore V. Ofﬁoe of Open Reoords 99’3’ A.2d 907 (Pa melth

2010) “[A]n agency roay satrsfy rts burden of proof that it does not possess a
requested reoord Wrth either an unsworn attesta’oon by the person WhO searched for

the record ora swom af'odavrt of nonexrstence of the record ” Hodges. In similar

19
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cases, DOC has prov1ded either swor_e Or Unsworn afﬁdavrts in order to satisfy its
| burden of proving it does not possess requested records, See Sturgs V. Dep’t of
Corr,, 96 A, Bd 445 (Pa. me]th 2014) In the absence of any competent ev:tdence
'that the acency acted in bad falth or that the agency records e}ust “the averments
in [an agency’s] afﬂdavrts should be eccepted as true. . Sr_mth Butz LIC v, Pa,
Dep't of Envil, Prot 142 A3d 941, 945 (Pa. Cmwlth, 2016) (quotmcr McGowan v.
Der) 1 of Envﬂ Prot 103 A. 3d 374 382 83 (Pa melth 2014))

_ Becauee DOC narrewly constmed the Drsclosure Ordel and because
'rts declarancns track 11:5 na.rrow constructron DOC dld not estabhsh 1t provrded all |

‘f'reSponswe records As such DOC is not entltled to Judgment m 1ts favor Leach

| Moreover therc is some ev1dence of bad fatth and other valrd grounds to dlscount

_DOC S declaratlons Accordmﬂlv, We deny DOC”S request for_'s_cromary_.retref as to . .

‘ItS eomphance

I[I Ccnclusron

There isa gcnume ISSUG of m&tenal fact as tc whether DOC promded :

: ._all responswe records because DOC drd not disclose responsrve records that pre—

. exrsted the ,Investlgatron and the Request (1 e PTrax Oneolooy DB Contractor o

o Reports) Further both partres drsrecrarded the mportance cf the Request date As

| a result t:here 18 no mdrcatron When the Investwatromrelated records (such as
'emaﬂs) Werc created To hrort the 1ssues for tnal the Ceurt requests sttpulatrons
Wlﬂ_’un the next 90 days as to what documcnts DOC provrded the creatron date of

the provrded documents (1f known) and When the documents were provrded 80 as
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to Immit fact-finding to only the pre~exisﬁ_ng records and Investigation-related

records that are outstandm g.

To allow full deve]opment of the record, this matter shall proceed
through tr1a] at which Requester bears the bwden of proving DO(’s
noncornphance and bad faith. To the exteﬁt DOC comtends no responsive records
exist ‘beyond those a]ready produced in response to the D1sclosure Ol‘d61 Injele:

: bears the leI‘dCIl of provmg tlns defense

ROBERT SMS%,- Judge
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Within twenty (20) days, DOC SHALL SUBMIT sworn statement(s)
by individuals with personal knowledge attesting to the completeness of the above-
ordered disclosure, including the availability of Chronic Care Clinic records through

PTrax or otheiwise.

As to inmate medication information, DOC SHALL OBTAIN and
DISCLOSE records from its pharmaceutical contractor (Pharmacy Contractor)
showing the number of inmates on therapeutic classes of medications, unlimited as
to disease type, within thirty (30) days. Inmate medication information SHALL
BE OBTAINED in the format in which it exists, without reformatting or
extrapolation; however, inmate identiﬁers, including names, shall be redacted or
otherwise removed prior to disclosure, Pharmacy Contractor IS NOT REQUIRED

to convert inmate medication information into the same format as the previously

disclosed Pharmacy Contractor Reports (relating to pulmonary and gastrointestinal

diseases). The inmate medication information disclosure shall be accompanied by
sworn statements by persons with knowledge as to Pharmacy Cohtractor’siecord@
including the compilation process. In the event DOC does not obtain responsive
records from Pharmacy Contractor within the prescribed timeframe, DOC SHALL
SUBMIT sworn statement(s) detailing its efforts to obtain the information,
unlimited as to disease type, from Pharmacy Contractor within thirty (30) days,

including when the records are anticipated.

AND, Requester’s request for civil penalties under Section 1305(a) of
the RTKL, 65 P.S. §67.1305(a), is GRANTED. The maxinum civil penalty in the

L omarr e B r . e om




amount of-$1,500 is imposed against DOC and in favor of Requester.

SHALL FILE a verified statement of the payment within thirty (30) days.

AND FURTHER, as to Requester’s request for attorney fees, within
thirty (30) days, Requester SHALL ADVISE the Court in writing of its intent to
pursue attorney fees, and also SUBMIT any documentation upon which it will rely.

‘Thereafter, this Court may issue a briefing schedule and/or schedule a hearing.

i%,

ROBERT SIMPS

Pz

, Judge

Counsel

Cartifted from the Record
 MAR 23 2018
and Grder Ext

i
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EXHIBIT C



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

- Uniontown New. sp.apers Inc., d/b/a
The Herald Standard; and Chﬂstlne
Hames '

Petltm_ncr_s . No. 66 M.D. 2015
V.
Pennsylvania Department of

Correonons : :
‘Resp ondent ot

ORDER

~ AND NOW thls 19“1 da.y of December 2016 n; is ORDERED and |

| DECREED as fo]lows '_

Pehttoners mot1on for surnmaty rehef is DENIE}} w1thout prejudloe

to allow the enforcement actton to proeeed for further fact ﬁndlng regatdtng

' Respondent 8 dlselosure of aﬂ responswe records nen:rowed to exolnde mmate

medlcal ﬁles even 1n redacted form or creatton of new records from lnmate

- ;medmal ﬂles and Im:nted to (1) the ﬁve types of pre—emst:mg Investlgatlon records :
Ldescnbed in the accompanymg optrnon and (2) the Investtganon-related reeords .
melndmg but not ]Jn:nted to those records to Whlch D1rector Opprnan referred in hlS _. '

: :submlssmn to the Ofﬁce of Open Records (OOR)

| Respondent s motmn for summary rehef is GRAN’IED IN PART as
to the chselosnre of mmate medleal files and oreatton of a record claims; and
DENIED IN PART, as to its oornphanee W‘lﬂl OOR’S order



- T tont it s 4 i

AND, because the extent of Respondent’s noncompliance is not yet
determined, this Court reserves judgment as to imposing statutory sanctiong until

disposition of the merits;

S—_—

AND FURTHER, the pérties are directed to submit stipulated facts’
identi_fying_ the rec,drds_discldsed', date of record (if Imoivn) and the _da;[e of
disclosure, and identifying the “Investigation—re]atéd_” records to which Divecior
Oppman referred in the OOR submissions: as well as sﬁpulat_ed facts identifying

with more detail the 5 categories of pre-existing Tnvestigation records, so that if is

clear what remains dutst:anding.by category within 90 days of this order,

| ROBE.T S

Cerified from the Racord
DEC 19 2018
and Order Exly



"EXHIBITD



IN THE COMMONWEATLTH COURT OF PENNSYLVANIA

U:riiontown News apers, Inc., d/b/a

"The Herald Standard; and
Christine Haines, ,
Petitioners ‘
.o : No. 66 M.D, 201 5

Penusylvania Department of
Corrections, ' :
~ Respondent

- ORDER

' 'NQW, this 28ﬂ’._-day of May, 2015, following ora] argument vig
telephone on Respondent’s preliminary obje_oﬁons and Petitioner’_s_ answer thereto,

it is hereby ordered that Rc‘_;s,'pc_jnderitr’s_ preliminary objections are OVERRULED

‘The Depaﬂméﬁt of Corrections ig directed to file an answer to :the Petition for
Review Within twenty (20) days of the date of this Order, |

P. KEVIN BROBSON, Judgs

Cerﬂﬁe_d from the Recorg
VAY 28 2015

R

e R e R

ArdOrigrey
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EXHIBIT E



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Uniontown Newspapers, Inc., d/b/a
The Herald Standard; and Christine

Haines,
Petitioners
V.
Pennsylvania Department of : :
Corrections, : No. 66 M.D. 2015
Respondent Argued: November 6, 2015

BEFORE: HONORABLE J. WESLEY OLER, JR., Senior Judgé

QPINION NOT REPORTED

MEMORANDUM OPINION.
BY SENIOR JUDGE OLER Filed: December 7, 2015

Union Newspapers, Inc., d/b/a The Herald Standard, and Christine Haines
(collectively = Petitioners) seek judgment on the pleadings in this original
jurisdiction matter against the Pennsylvania Department of Corrections (DOC),
Petitioners seek an order dii’e‘cting the DOC to produce records pursuant to a final
order of the Office of Open Records (OOR), finding the DOC willfully and
wantonly disregarded Petitioners’ right to know request and deprived them of
access to public records, and awarding Petitioners sttorney’s fees and costs for the
DOC’s bad faith violation of the Right To Know Law (Law)."

Petitioners contend that theif right to' relief is clear based on OOR’s
December 1, 2014 final decision, the DOC’s failure to appeal the OOR decision,

! Act of February 14, 2008, P.L. 6, 65 P.S. §67.101-67.1304.



and purported admissions by DOC, For the reasons that follow, we will den
Petitioners” motion for judgment on the pleadings. '

The petition for review alleges as follows. Petitioner Haines, a reporter for
the Herald Standard, filed a right-to-know request with the DOC. The request
stated:

I am seeking documentation of illnesses, contracted by
inmates and/or staff members at [the State Correctional
Institution (SCI)-Fayette]. I am not seeking identifying
information, only the types of reported confracted
illnesses and the number of inmates or staff members
with those illnesses, I am particularly interested in
various types of cancer reported at SCl-Fayette since
its opening, as well as respiratory ailments reported,
If there is also information comparing the health at SCI-
Fayette with the health at other state correctional
facilitics, that would also be helpful, :

Pet, for Review, at §16 (emphasis in original). The petition for review alleges the
right-to-know request is narrowly tailored and sought records from around August

2003 to present, Petitionérs allege that they requested “identification of the types

of cancet, e.g., lung cancer, throat cancer, colon cancet, for each cancer contracted
during the relevant period,” Id. at 17. After invoking the Law’s 30-day extension
provision, the DOC denied Petitioners’ request on October 16, 20142 14 at §19.
According to Petitioners, it is notable that the DOC did not deny the request on the
ground that responsive documents do not exist. Jd at 120.

Petitioners appealed the DOC’s denial of their records réquest to the OOR.
Id. at 21. The OOR issued a December 1, 2014 final determination granting

% According to the petition for review, the DOC invoked the following exemptions: the
non-criminal  investigation exemption; the personal security exemption; the public
safety/protected activity exemption; the medical records exemption; the personal identification
exemption; the iriternal deliberations exemption; the deliberative process privilege exemption;
the attorney client exemption; and the personal work product of public officials or agency
employees exemption. See generally Section 708(b) of the Law, 65 P.S, §67.708(b).

2



Petitioners’ appeal and directing the DOC to provide “all responsive records”
within 30 days. The DOC did not appeal OOR’s decision and, according to
Petitioners, it has not complied with the order. Id. at 1924, 25.

The petition for review alleges that the DOC has produced limited,
nonresponsive documents that do not cover the entire time period for which
records were sought with the exception of the period 2010-2013. Id at 926.
Petitioners allege the DOC’s response misses the mark: “Petitioners’ Request
sought a listing of each illness contracted and reported, ie., diagnosed for an
inmate residing and treated at SCI-Faystte for the period of 2003 (when the facility
opened) through 2013 (the last year for which Petitioners anticipated there would .-
be complete records, given the late 2014 request date}.” Id at Y30 (emphasis in
original},

Petitionets allege that they have not received documents reflecting the
illnesses contracted and reported, with particular focus on the specific, various
cancers diagnosed and specific respiratbry ailments diagnosed and reported. Id, at
131. Rather, the DOC has produced aggregate statistical data of cases treated, ona
goneric basis, Id. at 133, In order to generate this information, according to the
petition for review, the DOC must have drawn the information from a base of
documents reflecting specific diagnosed conditions or diseases that could
ultimately be lumped under a general category. Id. at 34, The DOC has refused
to comply with Petitioners’ repeated recuests for a listing of diagnoses. Id, at 135.
The petiti_on for review identifies the following'documents as disclosed by DOC:
(1) a document titled “Fayette Deaths 2003-2013” (Pet. for Review, at 127, Ex. E);
(2) a document titled “PA DOC Cancer Patients” (Pet. for Review, at 128, Ex. F);
and (3) graphs for the number of patienis treated for pulmonary and
gastrointestinal disorders per 1000 for the years 2010-2014 (Pet, for Review, at

929, Ex. G).

Petitionets aver that the DOC has admitted, perhaps inadvertently, that the
documents and information exist in a readily obtainable and extensive database

3



that the DOC maintains in the normal course of business. Id, at 36. See also id.
at 37 (quote from a DOC December 31, 2014 press release; Y38 (the DQOC's
. alleged admission in November 2014 that it had documents reflecting “each
diagnosis” of “illness contracted at SCI- -Fayette, by type and quantity.”)),
Petitioners allege that the DOC did not oppose the request on the basis that the

records do not exist but that the DOC maintain that the records were part of a non-

criminal investigation. Id, at 39.

Moreover, according to Petitioners, the DOC has provided one document
reflecting the specific diseases contracted and reported by inmates, thus reflecting
the DOC’s understanding of the extent of its obligation to produce responsive
documents and establishing that DOC possesses the relevant information, Id, at
42, Petitioners contend that now, contrary to its prior position, the DOC responds
the documents do not exist. Jd at 143,

The petition for review further alleges that the DOC has. not only failed to
comply with OOR’s order, but did so in bad faith and in an improper manner, The
DOC has no right to violate OOR’s final determination especially in light of the
fact the DOC did not appeal the December 1, 2014 adjudication, Id. at §46. The
DOC may not willfully or wantonly disregard its obligations under the Law and in
doing so, the DOC is liable for Petitioners’ attotneys’ fees, costs of Iitigation, and
civil penalties. See Section 1305 of the Law, 65 P.S. §67.1305.

In responsé, the DOC denies that the information responsive fo the request is
available: The DOC contends that it has not prov1ded the statistics requested
because they do not exist and it does not have a duty under the Law to create a
record.

After the close of the pleadings, Petitioners filed the instant motion,



I Standards for Judgment on the Pleadings

Pennsylvania Rule of Appellate Procedure 1532(b) provides that the Court
may, upon application, enter judgment if the right of the applicant is clear. Pa,
R.A.P. 1532(b). The Note to Rule 1532 explains that the relief sought under Rule
1532(b) is similar to the relief envisioned by the Pénnsylvanja Rules of Civil
Procedure regarding judgment on the pleadings and summary judgment, Pa.
R.A.P. 1532, Note. When ruling on a motion for judgment on the pleadings, the
Court must view all of the opposing party’s allegations as true, and only those facts
that the opposing party has specifically admitted may be considered against the
opposing party. Tulio v. Beard, 858 A.2d 156 (Pa. Cmwlth. 2004); Parish v, Horn,
768 A2d 1214 (Pa. Cmwith, 2001), aff'd per curiam, 800 A.2d 294 (Pa, 2002).
The Court may consider only the pleadings themselves and any documents.
properly attached thereto, Twlio, 858 A.2d at 158; Parish, 768 A.2d at 1215.° We
may grant.a motion for judgment on the pleadings only when thers is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of

? Petitioners attached fo their Petition for Review: (1) OOR’s December 1, 2014
adjudication (Exhibit A); (2) an Abolitionist Law Center paper entitled “No Escape: Exposuze of
Toxic Coal Waste at State Correctional Institution Fayette (Exhibit B); (3) a copy of the right to
know request (Exhibit C); (4) an October 16, 2014 email from Andrew Filkosky, DOC’s Open
Records Officer, acknowledging the receipt of the request, indicating the DOC’s earlicr
invocation of the 30-day extension period, and identifying the various exemptions from
disclosure (Exhibit D); (5) a two-page document entitled “Fayette Deaths 2003-2014, listing the
correctional institution, the date of death, and cause of death, The document indicates that there
were no deaths at SCI-Fayette in the years 2003-2006, There is no code indicating what the
abbreviations NASHU and CA mean (Exhibit E); (6) a document entitled “PA DOC Cancer
Patients 2011-2014”, which identifies various SCls, and provides the ADP (undefined) and
indicates whether inmates are under treatment, under surveillance, or refused treatment, were
paroled or are deceased (Exhibit F); (7) charts identified ag “Number of Patients treated for
Pulmonary per 1000 patients in census by SCI for the years 2010-2014, and the same for patients
treated for gastrointestinal for the years 2010-2014 (Exhibit G); (8) an email chain between M,
Haines and Chase M. Defelice, Assistant Counsel for the Office of General Counsel (Exhibit I1);
(9) a December 31, 2014 DOC “Review of Envitonmental/Medical Allegations at the State
Correctional Institution at Fayette” (Exhibit 1); (10) & November 4, 2014 letter to Kathleen
Higgins, QOR Appeals Officer from Chase Defelice in support of the DOC’s position before
OOR, including a November 4, 2014 affidavit by Christopher Oppman, Director of the DOC’s
Bureau of Health Care Services (Exhibit J); and (11) Mr. Oppman’s November 7, 2014 affidavit
(Exhibit K). ' ' '
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law. Tulio; Parish, If the plaintiff files a motion for judgment on the pleadings,
the Court may consider the complaint, the answer, and any new matter contained in
the defendant’s action. Bata v. Central-Penn Nat’l Bank of Phila., 224 A.2d 174
(Pa. 1966); Kroiz v, Blumenfeld, 323 A2d 339 (Pa. Super. 1974); see also 6
Standard Pennsylvania Practice 2d, §31:35 (West’s 2009),

II.  Discussion
A, Merits of Judgment on the Pleadings -

Petitioners® motion for judgment on the pleadings alleges that Petifioners are
entitled to the request relief because (1) the DOC had made a number of
admissions supporting the motion; (2) the DOC lacks any legally recognized
defense to production of the requested documents, including undue burden; (3) the
DOC would not be required to create a new record as it admits to the existence of
the requested records; and (4) the DOC cannot rely on the medical records
- exception in the Law as a basis for refusing to disclose the records,

In their brief in support of judgment on the pleadings, Petitioners set forth
what they believe to be the legal issues in this matter: whether the DOC is required
to review its repository of medical records for information related to Petitioners’
request, to redact personal identification information of inmates, and to produce the
remaining information telating to Petitioners’ request and whether they are entitled
to attorneys’ fees, costs and penalties,

On the first issue, Petitioners submit that the DOC made several admissions:
that it keeps records regarding inmate deaths, each inmate has a paper medical
record, the only way to provide additional responé.ive documents is o review each
paper medical record, and the DOC retains inmate medical records for a period of
ten (10) years, Petitioners also pointto a public information release wherein DOC
acknowledged that it maintains a database of all current cancer patients at state
correctional facilities, '



In addition to the DOC’s “admissions,” Petitioners argue that the mere fact
that the DOC has to review medical records in order to fully respond to their
request and to comply with OOR’s determination is not a cognizable defense: an
agency’s defense that a request is overly burdensome is not a defense st all,
Petitioners also state that the DOC is not required to create a new record, They
contend that DOC has admitted the records exist but refused to perform a review of
its medical records. The Law’s provision that an agency is not required to create a
new record is not implicated here because the records already exist, and the
information sought “can be gleaned” from a review of the DOC’s Iarger repository
of medical records. Finally, Petitioners maintain that the medical records
exemption from disclosure under the Law does not apply because Petitioners never
requested any individual’s health information, and, if such records contain
information that is both subject to disclosure and information that is not, the

.agency has a duty to redact the exempt portion of the record, According to
Petitioners, the DOC’s repository of medical records “most likely” contains
identifying health information that is also subject to disclosure.

s

The DOC responds that outstanding issues of fact remain that preclude
Jjudgment on the pleadings. The DOC asserts that it interpreted Petitioners’ request
for statistics or aggregate data showing the types of ailments diagnosed at SCI-
Fayette, and it maintains that it has provided all responsive records in its
possession, custody and control. It asserts that Petitioners believe the DOC has a
duty to search inmate medical records and then generate statistics or aggregate data
for each. Petitioners did not request individual medical records, and DOC is not
required to redact any inmate’s medical records. The DOC also argues that, to the
extent Petitioners seek to obligate the DOC to review all inmate records and
correlate that data obtained therefrom, this constitutes the creation of a new record,
Under the Law, an agency is not required to create a new record.

Petitioners made the following request:



I am seeking documentation of illnesses, contracted by
inmates and/or staff members at [the State Correctional
Institution (SCI)-Fayette]. I am not seeking identifying:
information, only the types of reported contracted
illnesses and the number of inmates or staff members
with those illnesses, I am particularly interested in
various types of cancer reported at SCI-Fayette since
its opening, as well as respiratory ailments reported,
If there is also information compating the health at SCI-
Fayette with the health at other state correctional
facilities, that would also be helpful. ‘

Pet. for Review, at 16 (emphasis in original),

In light of the language of the request, we conclude it is a question of fact as
to whether the DOC’s interpretation of the request as one seeking statistical data is
‘reasonable or whether the DOC attempted to narrow its response in bad faith, The
request secks “only the types of reported contracted illnesses,” “the number of
inmates or staff members with thoss illnesses,” “the vatious types of cancers
reported ... as well as respiratory ailments reported,” and “information comﬁaring
the health at SCI-Fayette with the health [of inmates or staff] at other state
correctional institutions,” The type of information 'is amenable to statistical
analysis, and the fact finder may conclude that the DOC provided reSponsive
documents to the request or, to the contrary, that there are additional documents
 that may also be responsive that the DOC should have disclosed,

Petitioners have not shown a clegr right to relief for a second reason,
Section 708(d) provides as follows: -

Aggregated data, The exceptions set forth in subsection
(b) (relating to exceptions of public records) shall not
apply to aggregated data maintained or received by an
agency, except for data protected wunder subsection

B)(D), (2. 3), (4), o (3.



65 P.5. §67.708(d) (emphasis added). The term “aggregate data” is defined in
section 102 of the Law as “[a] tabulation of data which relate to broad classes,
groups, or categories so that it i$ not possible to distinguish the properties of
individuals within those classes groups or categories.” 65 P.S, §67.102.

It thus appears that agencies are required to disclose statistical data or other
types of reports generated by the agency, except data and reports protected from
disclosure under several subsections of Section 708(b)., Subsection (5) in turn
protects from disclosure, in relevant part, a record of an individual’s medical,
psychiatric or psychological history, including an evaluation, consultation,
diagnosis or treatment. Petitioners suggest that the DOC can “glean” information
responsive to its request by reviewing inmate medical records. Section 708(d) can
be read as limiting to some extent the tabulation of that information for purposes of
disclosure since the source of the information is found in medical records.

Finally, Petitioners imply the DOC has an obligation to redact inmate
medical records for identifying information. Their argument, at least arguably,
does not track the language of Section 708(b)(5) of the Law. That section exempts
from disclosure a record of an individual’s medical, psychiatric or psychological
‘history or disability status, including evaluations, consultations, prescription,
diagnosis and treatment; it does not require an agency to redact a record of
identifiable information. Rathet, the section exempts from disclosure any other
information or record that would disclose. mdmdually identifiable health
information,

~ For these reasons, we cannot conclude that Petitioners have shown a clear
entitlement to relief at this early stage of the proceedings.

B. Request for Attorneys’ Fees and Costs Pursuant to Section 1304 of
the Law



In their motion for judgment on the pleadings, Petitioners request
“reimbursement of attorneys’ fees and litigation costs, along with civil penalties
levied against the DOC pursuant to the [Law]” due to the DOC’s “bad faith,
willful -and wanton disregard of ‘its duties under the [Law], and other
improper conduct ... established in the pleadings in this matter” thus entitling
Petitioners to “the monetary relief permitted by the [Law], including
reimbursement of litigation costs.” Pet'rs’ Mot. for Judgment on the
Pleadings, at §{ 7, 8 (emphasis added); see also Pet’rs’ Br. in Support of
Judgment on the Pleadings, at {7 48, 59.

Section 1304 of the Law, 65 P.S. §67.1304, provides, with added
emphasis:

(a)Reversal of agency determination- I a court
reverses ihe final determination of the appeals officer
or grants access to a record after a request for access
was deemed denied, the court may award reasonable
attorney fees and costs of litigation or an appropriate
portion thereof to a requester if the court finds either

- . of the following;:

(1)the agency receiving the original request willfully”
or with wanton disregard deprived the requester of
access to a public record subject to access or
otherwise acted in bad faith under the provisions of
this act; or

(2)the exemptions, exclusions or defenses asserted by
the agency in its final determination were not
based on a reasonable interpretation of the law.

(b) Sanctions for frivolous requests or appeal.- The
court may award reasonable attorney fees and costs of
litigation or an appropriate portion thereof to an
agency or the requester if the court finds that the legal
challenge under this chapter was frivolous,

10



(c) Other sanctions,- Nothing in this act shall prohibit a
court from imposing penalties and costs in accordance
with the applicable rules of court,

In addition to the above reasons for denial of judgment on the
pleadings, it is not clear that Petitioners are entitled to court costs and attorneys’
fees. Section 1304 states that a requester may be entitled to attorneys’ fees and
costs in those instances where a court reverses the determination of the OOR
appeals officer, or when the court grants access to records after a deemed denial by
the agency. Neither situation is present hers. This matter appears in the Court’s
original jurisdiction and not as an appeal from an OOR determination, In addition,
our research failed to discover any case law addressing the imposition of court
costs and aftorneys® fees in original jurisdiction proceedings seeking compliance
with an OOR determination, Thus, we cannot conclude that Petitioners are entitled
to attorneys’ fees and costs as-a matter of law.* Cf Newspaper Holdings, Inc. v.
New Castle Area Sch. Dist., 911 A.2d 644 (Pa, Cmwlth, 2006) (upholding
imposition of atiorneys’ fees and costs in matter brought under the former Right to
Know Law); Parsons v. Pa, Higher Educ, Assistance Agency, 910 A.2d 177 (Pa.
Cmwith, 2006) (same),

On the other hand, Section 1305(a) of the Law does not appear 10 be
restricted to appeals, That section provides that a “court may impose a civil
penalty of not more than $1,500 if an agency. denied access to a public record in
bad faith.” 65 P.S. §67.1305(a). A party’s alleged bad faith is a question for the
fact finder. Sec generally Birth Center v. St. Paul Cos., Inc., 787 A.2d 376 (Pa.
2001); Klinger v. State Farm Mut. Auto. Ins. Co., 895 F, Supp. 709 (M.D, Pa.

* Similarly, an agency that does not proupily comply with a court order issued pursuant
to the Law may be subject to a civil penalty of not mote than $500 per day until the record is
provided. 65 P.S. §67.1305(b). In this case, however, Petitioners do not allege that the DOC has

failed to comply with a court order.
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1995), Aocordmgly, Petitioners’ right to the imposition of a penalty under Section
1305(b) of the Law is also not clear.

For all of the above reasons, Petitioners’ Motion for Judgment on the

Pleadings is denied,
M /ﬂ /‘7/

esley OTQ Jr., Semor Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Uniontown Newspapers, Inc., d/b/a
The Herald Standard; and Christine
Haines,

‘ Petitioners

v,

Pennsylvania Department of : . '
Corrections, ! No, 66 M.D, 2015

Respondent
ORDER

NOW, December 7, 2015, upon consideration of the “Motion for Judgment
on the Pleadings” filed on behalf of petitioners Uniontown Newspapers, Inc., d/b/a
The Herald Standard, and Christine Haines, and after oral argument on the issue by
Charles Kelly, Bsq., on behalf of petitioners, and Maria Macus, Esq., on behalf of
respondent Department of Corrections, the Motion for Judgment on the Pleadings

is denied.
/ (W/ 0//

. ﬁesley Oleaﬁé' Senlor Judge

Certified from the Record
DEC - 7 2815
and Order Exit
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From: Haines, Christine [maﬁto:ch_al'nés@haraldstanda_rt_ijco m)
Sent: Thursday, September 25, 2014 408 PM. '

To: _Fiikd__ékm Andrew -
Suhject: Right to'kn oW request

Andrew, | am seeking documentation of illnesses contracted by inméte's and/or staff members 2t SCi-Fayette. | am not
seeking identifying information, enly the types of reparted contracted finesses and the numberof Inmates or staff
members with those filndsses, ) am particularly interested in various types of cancér reported at §Cl-Faystte since fis
opening, as well as resplratory allments reported. |f there ls lso Information comparing the health at 5Cl-Fayatte with
the health at other state correctional facilitles, that would also be helpful. Thank you, Christine Halnes, Herald-Standard
7244257223, [ T
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Fram: Filkosky, Andrew <aflkosky@pa.gov>
sent: Thursday, October 16, 2014 2:50 PM -
To: Hataes, Christine . -~ © "
Subject: RE: Right to know request/RTIKL 1849-14.
DedrMs. Haines, -
This 'éméﬂ_ a:cknéﬁf!édges re géijt b'f- the D _
to-Know Law {RTKL). Your request was recelved by 7
was sent fo you extending the firial response date to October 31, 2014. C
n1 of Hlnesses conﬁfacted by Infnatn_s and/dr staﬁ‘_mémbe-rs at Sd-ane&e”, “the types 5_f l‘ep‘dl.’t.ed

Your requests for “documentatio .
ber of ihmates ar stzff members with those filnesses”, “various types of cancer reported af 5Ck-

contracted illnesses and the pum

" Fayette since Jts opening, as well as resplrat
healih at other state correctionat fa;ilitlgs” are deﬁled for the following reasons;

ts from disclosure records of an agency relating to a honcriminal investigation, including, but nat kmited
agency: investlgative materials, rotes, correspondence and reports; records that Inciude
the {dentity of a confidential anrce,'lnduding Individuals subject to tha act of December 12, 1986 [p.L. 1559, Na. 169),
knawn as the Whistleblower Law; records that Include Jnformation made confidentlal by law; work papers urdeflying an
audit; and records that, i disclosed, would reveal the Institution, progress or result of an sgency lnvestlgation, deprive a
persop of the rlght toan impartial sdjudication; constliute an pnwarranted fnvaslon of privacy, hinderan a’genc?'s'abllity to

s The RTKL exemnp
0! complalnts submitted to an a

-or- endangar the: ife--or— physical -safety gf .an. Indiidual.. 65 B8, 5, . .

mre e S AAMINISTRLVE o €Vl sanctlan,”
' {

g_;':airtmar‘_ﬁ of Cozrecﬁo'qs of yaur wrltteh reque& for records under the Fenn;;y']vaﬁi'a lRigh't- :
lved by this office on Szptembey 25, 2014, On Septerber 26, 2014, an interlm fé.sponéa'

ory eiliients reportad”, and “infofmation comparing the health at SC-Fayette With the

e b

B P
e = i e |



. Correttions, 702 A.2d §70 (Pa.Crowith, 1957).

< The RTKL exempts records oF an fndhidus)

and access is denied. -

The RTKL exerapts from disclost
_employees_or offichls o -p
‘inembers, em

_ recommendat ,
" vasearch, memes or ather dociments uged Ih'the predecisional

 telephone message slips, routing.

£7.708(b){17). See Amvo v Offlce of AG, 783 A2d 857, (Pa. Crowith, 2001); Senk v. Commenwedlth, 521 A2d 532 {Pa,
Cmwlith, 1987). Your requast implicates such Tnformation and access Is denlad, E

The requested racords fall within the personal securlty exemption of the RTKL. 65 P.S. § 67.708{b}{1}il). That sectlon

exernpts from access any record the disciosure of which would be reasgnably likely to reéult' in & substantlal and

‘demounstrable risk of physical harim to or the personal security of an Individual, Id. See alss Bergeron V. Departrnent of

Lobor and industry, 720 A2d 500 {Pa, Crwilth, 1998); Weaver v, Department of Corrections, 702 A.2d 370 (Fa.Crnwith,

1997),

The RTKL excludes records marln{:a‘%nad by an agency In connectioh with faw Eflforcéfneht ar othérpuhﬂé safely activity that,
If disclosed, would be reasonably lkely to jeopardize or threaten poblic s2fety or preparedness or a public firatectiox'l.

" activity, 65 P.S. § 67.708{(E}2). The requested records are records maintained by the Deparifaent In connection with its

affictal Taw Enfot‘cgmiantv'fgri;ﬂon of supervising the Incarceration of inmates, The disclosure of the requested records
would threaten piblic safety and the Department’s public protsction activities In malntaining safe and secure correctional
Institutlons by allowing Inmates oF others to aceess Information that can be Used to undermine the Department's setutity

procedures. Therafore, disclosure of thesa types of vecords Js excluded under the RTKL Weaver v Depdrtment of

\ -

E:'va[_ga_tiap;c_op__s’qﬁat@j,_prgg;l{p_tip'n, diagndsls or treatrént; results of tests, Tncluding ‘drug testsy enfaliment Tn 2 health
care program or program ,c,ie,sIgQ.agd'forpar't}ﬁp'a’tion,_b\i pérsons whth disabiliities, Including Vﬂﬁéildn'rEh_abllitatié;h; warkers'

compensation and unemplayment compénsation; or related inforoation that would disclose individually Identifiabie health

Information, 85 P.S, § 67.708{0}{5], Hunt v, Pennsyivdntc pepartment of Correctiogs, 638 A2d 147,150 {Pa.Crmwith, 1957},
Neyhart v Oepartment of Correctlans, 721 A.2d 391 (Pa Lrnwlsh, 1838}, Your request implicates siich records and aceess is
denled, ). Pleasa note that the dépertment policy does allow fnmates to accass specific staff méambers to-disclss médical
records and medical lssues, Pledsa refer to DC-ADM 003 for the pracedures to make such a request or for further

information. . -

The :RTKL'é'K_-'El}_'!'p"‘S' p_ér_si_nnal Ideﬁtiﬂgﬁat{o_h ‘Iﬁt"';);mati'on from disclosure. 63 PS5, § 671?0-53{]:){5]. Persoﬁél id_e_r‘s-tli'ﬂc-ati;\r-u

information Inctudes, bit Is nt fimited to a person's Suclal Securlty number, driver's license number, perscnal finandai

information, bame, ceflular or pérsonal telaphone nunbers,” personal e-mall addresses, employze number of other
ronfidential persohal identiflcation niinbsr, a spouse's name, marlts| status, beneficiaty ar depéndent Infermatian of the

's medical, psychiatric or psychalaglcal hisiory or disabifty Sta-:tus, ’iric-lﬁd;‘n_g‘an '

home address of @ law enforcement dficer or Judge. Jd, Yaur request mplicates sich personal Ideatification Information

re récords that reflect the (ntamal, predecisional d eliberstions of an agency, fts merhers,
redecislonal  deliberations belwean agancy friembers, . ethployees o - offidals and

am! mployees or affidals” gf ‘snother agency, Including - predecisional geliberations relating tu & budget

Hon, legilative proposal, fegislaflve amendment, contemplated or ‘propased pollcy or course of action or any
fiberations. 65 £.5. & 67.708(b}(10)(I)A); see also Lavalle

‘814 A3d 1261, 1263-1264 (Pa, Crawith. 2003); Gty Council v: Greene, 856 A.2d 217, 225 1.6 [Pa,
Your reguest implicates such lnformation and access s denfed. A o
o coverad by the deliberative process privilege and are not public records under the law, 65
P.S. § 67.102 (See, definitions af "public record” and “nrivllega’}; 65 P.S. § 67,506{c). The deliberztive process '}:vaiége
applies to pre-declsional communications which reflact an legal or policy matters. Tribune-Review Publishing Co, v.
Department of Community & Economlc Dévelopment, 814 A2d 1251, 1263-1264 {Pa. Cmwlth, 2003); See dlso Lavalle V.
Office of General Counsel, 763 A.2d 448 {Pa, 2001]; City Councl . Greené, 856 A2d 217,225 06 [Fa, Cmwdth, 2004). Your

request Implicatas such information and access s dented, - o

The requested r'e{cordsfa’re_ als

The requested recor
67,102 [Seedefinitions of *sublic record” and “privitege”); 65 P.5. § 67.506{c).

osure nates and working papess prepared by or fora pﬁﬁ!l_c officlal or agenicy emplayes and
r employee’s own persanal use. 65 PS5, § §7.708(b}{12). Such records would clide
lips and othermaterlals.that do nat have an.officlal pureese, {d. Your request Impllcates

The RTKL exempts from disc]
used solely for that official’s o

such information and access is danlad,

L

2

V. Offce of Genéral Cotinsel, 769 A2d 433 (pa, 2001); Trbuiie-Reliew Publishing Co. v Deporiment of Cofymunlty &
" Economlc Developmént, , mmunlt
Crmwith, 2004).

ords are covered by the atiorney dllent privilege and are not public racér_ds under the law. B5P.5. B




You have a right to appeal this denial of Informatlen In wrltlng te Terry Mutchler, Exscutive Olrector, Offies of Open Records (OCR),
Commonwealth Keystone Bullding, 400 North Street, 4" Floor, Harrlshurg, Pennsylvania 17120, you choose to file an appeal you
must do so within, :LS Buslness days oftha mqillnfdate ofthrs response and send to the ODR N

1) this resbohse; 2) your request; and 3} the reason why vou think the agericy Is wrong In its reasohs For.saylne that the record is
not public {a statement that addrssas any ground stated by the sgency for the danial) If the agency gave =&vera1 reasons whv the
record s not uublrrﬂ_state which ohas you think were wrcm;r : : )

Also, the OOR has an appeal form avalfable oh the COR websi'te af!

htt@é:{iwm~:.dced.state.pa,m!nub!lc/qor/annEarforrﬁsenera1._ua' f,

Sincarely,

AR drew Fﬂkoslq,r | Agency Open Records Oificer
Department of Coirections | Offlce of ChleFCounseI
1520 Technology Patkway -

Mechan]csburg, PA 17050

Phone' 717.728 7770 j Fax: 717 728 0312
Www,car., state A, us

PRIVILEGED AND CONFIDENTIAL ATTORNEY—CLIENT COM MUNICATIDV

ATTORNEY WORK PRODUCT
The information transmitted s rnrended an!y for fhe person or enffty tc whom it is addressed and may

contaln confidential and/or privileged material, Any use of this infarmation other than by the intended
reciplent Is pmhrbrfed Ifyou recelve this | inessage inerror, p!ease send a repiy e-mall to the sénder and
defete the material from any and all computers, Umntended tra‘nsmfssfans sha!f hot cunst{rute walver of

rhe attomey—chent or any other pn vi.fege.

Fromi Harnas Chrtstfne [mafitca chames@nemlds‘andard com]
Sent: Thursday, September 25, 2014 4 08 M

To: Flfkoskv, Andrew . o -

Subject' Rightto know requast

' Andrew ] am see ;ﬂng dor.umem'auon af if} nesses contracted by inmstes and/ ar staff members at 5C£—Fayetta. iam not
secking tden tlrylng Informat:on, onlythe types of reported contracted 1llneres and the number of inmates or staff
members wlth those lilnesses, | at partlcularly mteregted In varlous typas of canear reporrad at S{:i—Fayette since lts
opening, as well as respiratory allments reported 1f there 1s afso Information comparlng the health at §Cf- Fay ette with
the health atother state carredmnal facI!rties, that WDuld also be heluful Thank you, Chrlstme Halnes, Herald~5tandard

724—425—7223
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penﬁsylvama

OFFICE OF OPEN RECUADS-

, | FINAY. DETERMINATION
-mTHEMATTER OF L
CHRISTINE HAINES AND THE :

FERALD STANDARD, S

.Requester c T F R
, B ' o 1 Dockst Kot AP 2014-1695
i : - - S
PENNSYLY ANTA DEPARTMENT oF s

CORRECTIONS,

7Reﬂ{10.n,d8*,1‘ .
S mTRODUCTIO‘\T

Chnstme I—Iames on behalf of the Hem,d S!andard ("chuestcr”}, submlttcd a requ.:st

' _ (‘chue:st"} o the Pennsylvama Deparfmant of Corrcutons (“Dapartmeqt") pursuant to the
,'R:ght-to—Know I:aw (“RTKL"), 65 P S, §§ 67 [01 et .S'eg sc:ekmg docmentanon of iilnesses ,
' ,contracted by mmatas and staﬁ" membexs at SCI Fayr::ﬁe: Thé Departmcnt den;ed the Rt‘.qUE:St, o :
_-.asscrung thar responswe records are exemn’c nndcr thc RTKL bv:cause thcy relate: toan ongomg .

noncrxmma] mvesugatmn TheRequestar appeaicd to the Off" fg of Open Rccmds (“OOR”) For :

thc reasons set. fm’:h in thm Fma{ Dctermmanon the appca[ is granted and the Dcpartmcnt is

rcquircd to 'ta.ka ﬁthhcr actian &5 dlrcctcd
FACTU AL BACKGRO UND

On September 25, 2014, the Request was filed, seeking “docurnentation of illnesses

conlacted by inmates and/or staff members at SCI—Fayetta.” The Requester specifically stated

that she was “not seeking identifying information, onky types of repotted contracted Hinesses and

1
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the mmber of mn-.la’rcs or staff membets with those xllnesscs " The Requester forther specifiad
that *“I am parﬁcularly interested in various typcs of cancer reported at SCL-Tayette since jts
opcnm as wel as rssptratory athncnts reporte;d " and added that “filf there fs also information
compating the health at SCE-F.«_yaiic with the heajth af other state correctional facilitfes, tha‘c
would also be fielpful.” '

On Se;ptember 26, 20]4 the Department mvokcd a thlrty day exiension of tlrna to
raspond ta the Rf:quest pursuaﬂt to 63 P S § 67 902 On Octcbcz }6 2014 the Depaﬁ:ment
dcmcd tbe chuust statmg that respom;wu rccords are not pubhc under cxcmptxons for

noncu‘nmal 1nVcstzaabve Lecords (65 PS, §67.7 08(6)( Ly personal secunty records (657, S §

67.703([9)(]}}, public safaty rccords (65 P 5.8 67. 708(1:)(2)), medical rosords (65 PS. § '

67, 708(b)(5}) pcrsonal 1de:nt;ﬁcatlon mformatlon (65 PS, § -67. 708(b)(6)), mtcmal
. pradeclsmnal dchbaratmns (65 PS § 67708@)(10)(1){A)), B.nd notcs and wor]cmg pape:.-m
prapared hy or for 2 pubhc official or agenc:y emplnye\. for that mdmdual’s oWl persona] use

(65 P, S § 67. 708(6)( 2)) Addmonally, the Dapartmcnt cncs to the attorney chent pn'n[cge asa

basis for dama]

asscrtmg grounds for dxscIosure. Thc OOR mvxtcd both part[as 1‘0 suPplemem fhc :ecord and

- dwcctcd thc Depa_rtmcnt fo noufy any thu*d partaes of thexr ablhty to pe.rnmpate in tfns appeal
pL.rsuant te 65 P, S § 671]01(::] On November 4 20]4 thc Department submrttcd a posmon
statcment anng w1ti:1 the declaratron cf Chnsto phcr Oppman thc Departmant’s Dmcctor for the
Bureau of Hsalth Care Sarvrccs, who attaets that the requcsted rccorcfs ate part of a noncrlmma]

investigation. On Novembcr 6, 2014 the R_cqucster subm:tted a position statemcni argum g that

On Octnbcr 30, 2014 thc Requester appealed to the OOR (:Ilall(mgwx the demaE and

' -




she is sesking aggropated data, which is not subject to the majority of exemptlons cited by the
Dcpartmcnt See 65P.8, § 67, 708(:5) '
| LEGAL ANALYszs
“The objective of the Right to Know Law .. is to empower citizens by affording them
aceess to mformamon concermng the activities of their gov\,mment " SWE Yankees LL Cow
eremmnre[ 45 A, 3c1 1029, }041 (Pa 2012). Furiher, this zmportant open-govemment law {g
"dcsrgncd to promote aooess to off maf govﬂmment mf‘ormauon in order ta pmhlbtt sccrets

.~

scrutlruza the actms of pubhc o{ﬂcmls and ma_ke public - ofﬁc;a!s a¢countab!e for thcu

: actIonS. Bowfmg Y. Oﬁce of Operf Recm JS 990 A2d 813 824 (P=. Commw Ct. 2010) qﬁ' d

‘75 A3d 453 (Pa, 20]3)

. The C}OR is au’chomzzd to hear appf:als fot all CommOﬂWcaiﬂi and focal acrenczes See 65

B S § 6’? SOB(a) An appeals nfﬁcer is rcquued “to revtew all mrormatmn f ]ed rclahng to tnn‘
' requcst” and ma}f conmder tssnmony, cwdencc and dooum,nts that are reasonabl probatfvc and .
rcle*fam to the. marter &t 1ssu¢. 65 P, S § 67 IlOZ(a)(Z) An appeals ofﬁcer Tnay conduct a

heannn to resolve an app aF Thc decision to hold 2 hearmg :5 chscrahomu‘y and ncn-_' :

' appcalable.‘fd, szmmm p Dep zafGen. Serv.s' 20 A3d 513 61‘7 (Pa Commw Ct zcm)
Here thc OOR has the nccessary, .reqmsrte. mforrnatmn ancl evxdcnce befmc it to prnpcr]y

ad_]udlcatc thc matte.r

The Department ,IS a CoimnonWeaIth agcncy subJect to the RTKL Ehat s r=qutrad to

dxsclose pubhc records 65 P8, § 67, 30] Records in possesston m" a Commonwealth avency
 are presamed pubho nnlass c)ccmpa under the RTKL or other law or protected by a pthIecre,
_judicial order or dex:-reu See 65 P.8. § 67, 305 Upon recczpt of a request, an agenoy is required

to assess whe&]er a rccord requested is mﬂm its possessxon, Cusd}dy or cont-cl and rESpOild

—— e e e e




within- five business days. 65 P.8, § 67.901,  An agenay bears the burden of proving the
“applicability of any cited cxeraptions. See 65 P.8. § 67,708(b).

Scctioﬁ 708 of the RTEL clearly places the burden of proof on the public body to
demonstrate that a record is exempt. In periinent par, Section 708(a) states: (1) The bhrdén of
proving that a record of a Commonwealih aganéy or local agency is exempt from public access
shall be on the Commonv-vgalth a_gencjr or lacal agency rem_zivjhg arequest by a preponderance‘of
the evidence,” 65 PS§ 67.70?(&). Pr&pondere;héa of the :éf;'idencc has been deﬁ‘ne.d as “sﬁch.
ptoof ias ]ca&_s tﬁ_c fact-finder ... to find tﬁat the exi;qt'cncc ﬁf a; contested fact {s mors pmb-abl.c
than its I'ILOFI'CXES(ZEI‘I.CC,” Fa. ,S’fafé T_}'éopers Ass'n v, Scolfore, i8 Add 435, 439 {Pa. Con;mw‘ ct,
2011) (quounﬂ Dep tof ﬂarzsp i Agwc Lands Cona’emnaz‘zon Appmval Bd,5 A3d 821, 827
{Pa, Commw. Ct 2010))

1 T]l" Departmen[ Im not estabhshed that respousive records are cxampt as
nonmmmalmvriatwahve records - )

On appea] the De,paﬁment argues that tha records responstve fo the Rechst constitute

noncnmmal mvestxga‘wc rccords and are thetefore sxampt frcnm dlsc[osura under - Sectlon

708(&)(17} of' the RTKL Sectzon 7 DS{b}(l?) cxampts f'ron dxsclosurc records of an acranoy

:s[anng to a nonommmal mvestlgatmn includmcr [c]omplamts submrtted tn 2n agency
V“{z]rnfcsnganve matanals, notes, corrcspondcncc and reports. " 65 P S § 67 703(b)(17}(t) (IL)
Addmonally, Scction 708(b){17) exempts dlsclasm‘c Df '{a} record tha,t, 1’f’ d1sclosed, wou]d
[r]cveal the mstltutmn progfcss or result Df an agency mvestlgatlon, exoept the; lmposmmn ofa
fine or cwll pcna[ty, the suspcnsmn, mod1ficatmn ar revocation of 2 license, perm:t rcglstranon,
cerlification or similar authcrlzatlon 1ssued by an agehcy of & executed sattle'nenf: agrecment

unless the agreément is defermined to be confidential by the cowt” 65 P8, §

67.708(bY1 (VA




a|
'
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In ordcr for this exemption o) app ly, an agsncy must dcmonstrata that ¥z systemanc or
searchmg inquity, a dctallcd examination, or an ofﬁcml probe“ Was conducted ragardmg 8
noncriminal matter, ‘?e_.'e Deparhmm‘ of Health v, Office of Oper Recur‘ds, 4 A3d 803, 810-11
(Pa, Commw, Ct. 2010)." -To constitte “a systematic or scarchmv 1nquirj” ot “a detailed
cxammatmn," the mvest;gatmn canﬂot be & “one fime mqmry’ and must mstz:ad involve
“compwhensm: t..pcatad " and "regufar" exammahons or mspecuons Dep’z of Pubhc Weg;’me

w Chmvaga, 91 A3d 257 259 (Pa Commw Ct. 20]4) Purﬁ-;er the anmry, axammahon, ot

_prabc must bc “conducted as part of & awcncy 8 nfﬁmal dLItIﬁS . Depm fmam‘ of Heaflfh, 4 A 3d7

-at 810~II see alm thnson v, Penmybama Convenrzon Cenfe?' Awfmmy, 49 Add 970 (Pa.. ,

Commw Ct 2012)

In thc: matant matf.er D:rcctor Dppma.n alfests that, o

. 4, Thc rccords requcstcd by {ﬂm chucsterj are prcsantly part of a noncrzmmai
investigation -that .was started by the l)epartmcm a.nd _now msludﬂs the

DcparhnﬂntochaIth.... C

6 “The Departmcnt has gcnerated fhe records thal [the chues‘u] rcquests,
‘however, those records were cr.,ated as pa:t of an mvcshgatmn that the

, "Dcparhnent of Hnalth i ccnduchng

7. Thf: Dcpamnﬁnt of Heahh has yet to fssue rasults to thc!r mvasttgai.on, thus
: 't{us matter along w:th I:hc reqLested rccords are stﬁl part of the mvestxgahon. o

B Provxdmg thc rcqncswé rccords Would 1evaai the msntunon and thc pmgt’css

-~ of the mvest:gaﬂon bcing conductcd by the Dcpartmcnt and the Dapamnent of

. :"-Hcalth Lo e by L
While Director-oppman 'gé'nera]-ly conc[udcs fhat the Dcpé.rhnent Staite& é nodcﬁmina]
mvcsnganoﬂ the Departmcm has not prowdcd any evidence that an 1nqu1ry, cxammaﬁon or

ofﬁctal probe was conducled as part of the Dvpartmcnt’s official dutlcs Deparmzenr of Hea!th

4 Ald st 810-11; Johnson, 49 A3d at 925, Not all agency facf:—ﬁndmg constitutes g

"'noncrhﬁinal investigation” subject to the protections of the RTXL, In Chawaga, the

LY r——
e tarage




-

Commeonweslth Court held that a performance audit was not tart of the Depariment of Public

Welfere’s legislatively granted factfﬁnding and Ivestigative powers, and that the sudit was

ancillary to the Department’s public assistancé services, 81 A.3d at 259, The Court noted that -

“[a] contrary determination of an ‘official probs’ would craft a grping exemption, under which
any governmental Information-gathering could ba shielded from disclosure, 4. Recently, the
LackaWanné County Court of Common Pleas held thaf an aﬁcﬁcy Talled to meet its burder. of

proof wbcn the rccords did not rviate to tha “official duties” of the agency and it was not

establxshed That tha mv::stiga’t.on that occmred was mote than & “onc-tlme inquiry.”

Lackawanm Cotmty Govemmenf S;m:’y Comzssm:r_t v. The Scmnron Times, LP., No, 14-CV-
4427,2014 WL 5930128 (L&c,i;. Coi_ﬁ.'PI. Nov. 14, 2014 {citing Chawaga,),
The Dcpartmaut Is th-:: Comnoawealth ageﬂcy chafgcd WLth overseeing the conﬁnemcnt

of inmates, but now asseﬁs that rt has unoeﬁ&‘{cn a noncnmmal inVesthtmn into madma[

1Ilncsses of‘ inmates and ltS f:mployccs at SCL-Fayette, Howcver the Departmsnt has failed to

provide any SVldr:.nCB that an mqmry, exam matiun, or ofﬁcaﬁi probe was ccnductad atid how such 7
1nqu1ry, exammt:on or ofnclal proba was conducted as part aof thc Departmsnt’s offctai duf[es :

regardmtr thc incarceration Df mmates Thc Depsrtmcnt‘s one-time 1rvcsttgat10n into medical

Illnesscs of its mmatcs or staff mcmbers a,t SCI Faye‘te is. anc:[la:y to the ove.ra.ll funcnon and

| opcratxon of the Dcpartmcnt

Furthcr, Du'ector Oppman attests that thc reoords are part Df' an investigation that js now

being conducted b_y the Pennsylvama Dapartment of Haalth The znwshgatm exemptions onder
the RTKL generally have only been extended to protect the records Df the apency catrying out
the invesligation, and not the agency that is being investigated, See Hayes v.'Penmy!vam‘a

Depariment of Public Welfare, OOR Dkt, AP 2012-0415, 2012 PA 0.0.R.D, LEXIS 530 ([A)




e

veview of case law interpreting the RTKL and iis predecessor statute indicatss that the
investigative exemption has only been extended to profect the records of the agency- n:arr}fing out
an vestigation”). Therefore, 1t is ircelevant if the Dcpartmené of Health is now conducting its
" own invcstigaﬁon into the matter, even if the Department of Health’s investigation Is being
conduc’rc& pursuant to its ofﬂc.:iat'duﬁc_s. Accordmglf, the Dcpartmént has net shown that “a
systematic or sea_rc‘ning inguiry, a‘ dctéiled examination, or an official probe” was conducted by

the Depariment rcgarding B noncrirhina,l matter' and ﬁlefaf‘ora has not met its blirdcn of proving

that the rcqucstcd reccrds are cxcmpt undcr Sbctmn 703{b)(17] the RTKL See Deparﬁment af |

I-Iealt‘h 4 A3d atSID«IE

2 The Departmen‘r has not its burden of promng that responsrve records ‘are

exempt as med:cal records
In 'ItS responsa the Dapa:tmcnt asse.rth that re,sponszva racords are ﬂxernpt from
dlSG*GT Fis undcr Sectmn 708(b)(5) of Lha RTKTL. Sectlon 708(b)(5} exempLs from disclosure;

A r*cord of an mdmdual’s mscima[ psychiattic or psycho[ogwal hlstory ot
' dJsab:hty status, including an evaluation, consulfation, prcacnpncn diagnosts or
trestment; resnlts of tests, Inchuding drug tesfs; enrollment in a health care
_prograin o program, ‘designed for participation by persons ‘with disabilitics,
including yocation rehabilitation,” workers® compénsation and unemployment
.eompensation; or related mformatlon that wouId d‘ISCIOS" mdmdual]y 1dent|f' able
AhcaIth mforrnatmn. S : .

65 P S § 6‘7 708(b)(5} Tha Dcpartment has not asssrted what mcords are bemg mthhald
pmsuant to thrs cxampﬁon, and has not prowded any ev;dence on appea] to cxplam why these

rccords fall undcr tms r,xcmphon Seg Cm'ey V. Penmylvan!a Deparfmut of Correctwnx 61

A3d 367 (Pa Commw Ct. 2013 (° ‘[A]gcnotes must show the sonnection between the

information and thc gfounds for protection’ ) Addmonaliy, the Requestcr specifically states in

her Request that she is not sesking any identifying information. Thersfore, without any

Oy
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additional evidenceé, the Deparfm ent has not cstab['rs.hcd that responsive records are exempt under
Section T03(E)S). | | | |
Addri.tiornally, there Is no evidence ;chat i'espoﬁsivé records are protected by the Hn;alth
Insurance I"o'tab’lrity and Accountabﬂity-r Act of 1956 ("HIPAA™), | H[PAA states that “[a]
covered entity may not use or disclose protectad herlth information.” 45 C.RR. § 16¢ 502(a).
HIPAA dcﬁpcs a covered ent;ljy” -1 “(i) A haalth plan; (2 A heaith cars claarmghouse, (3) A

' health carc prowder who transmzts any health 1-1formauon In electronie f‘orm In connection with

'a transachon cove red by ﬁus subchapter ” 45 C. F.R § 160 103, Hcrc, the Dapartncnt has not

showm that it fsa covmad crmty under HIPPA See Paw 1 Caprml Afea‘ T ramat, OOR Dk, A_P

20]44)173 20!4 PA 0.0 RD LEXIS 247.

Even if the Degarunent WaS 4 uovered cnm}r undet HIPAA the infarmanon snucrht in this
: appca[ 1s nut —"Indl‘[ldL [‘/ idanhﬂablo haalth mfunnaton” a's protected by HTDAA
“Indmdual[y 1dcnt1ﬁabie hﬁalﬂ”i mformatmn i§ deﬁned ag; -

Information that is & subset of‘ health mformamon, mcludmcr dcmographic
mfcrmahon coi[ectad from an md md ua] and

o ( 1} Is crcated or rccelvad by health care prowder, hea%th plan employer or hcalth
'_care clcarmghouse, and e ; _

- '(2) Relat::s to thc pas’t, prcscnt o futurc physxca] ot mentaI heahh ot condttlon of

h gl mdmduaf ‘the pmwsmn of hcalth care to an individual; or the past, presant or

o 'furEIrr:: payment for thr: prov:smn of hca]th care to an mdmdual and
(i} That Identfﬁes l‘hc md1v1dual or . .
7 (u) Wath rcspcct ta which thvm is 4 feasona b!c basis to bchcve the
mformatlon can be used to 1dent1fy fhe mdmdua] '
See 45 CFR. § 160. 103, The anactmﬂnt of HTPAA was to address concerns about the

cunﬁd:‘;ntlal.rr_',r of paﬁcnts' individually 1dcn&ﬁable health mfonna‘non Opm‘ Mg, Res. LiCv ¥,

s e
PO T



Secly Fla, Agency for Health C’afeAdmfn., 713 F Bd 1281, 1294-95 (11 th Cir, 2013); 8., Mzd
Ass'n v 'I?zompson, 327 F 3d 346, 348 (4th Cn‘ 2003), Ci!rzens far Heafz‘h V. leavirt 478 F 3d
167, 172—74 (3d Cir. 2005) (detaﬂmg the hjstory of the an:wy Rule’s promulgaﬁon and

ol
explammg its raquzraments) In domg 50, the Sacrctary of Haaith and Human Semces

prorﬂulg&tcd prlvacy rcgulatlons addrcssln, among other tbmcr;, mdzwduals rights to

‘ mdmdunlly Identlﬁable health mf‘ormat]oﬂ S.C Med Ass’ , 327 F.3d at 349,

The De.pax uncnt has not provided any sv;de"zcc that HEPPA would app]y to the requcsted

records Becausc: thc Dcpari'mcnt has not sho'Wn tha- it is a covared cntxty or prowdcd any

, evidence thaf H'I?PA Would app!y, parhculatly in htrht Gf thc fac:t ﬁlat the Request statas that the

-Re:questcr s no’c seekmﬁ rdentlfymg mformaimn thc OOR fi nds that the Departmcnt has not

astabhshe.d that ﬂ'lﬂ Requcst seeks excmpt medmal records

3 “The Department has nof mer Its mzrden of provmg that any nther axemptlon -

apphes o

In 1ts responsc, the Departmcnt generaHy asscrts rhat the rcqucs+ed records ate SL]b_]\.-Ct to

lv;_mous oﬂler cxcmpfrons under 1:he R.TKL On appca] howavar thc Dapartmcnt faded ta

-‘pmwda any cvtdenuary support or cxp[aaa,tmn coucemmo thesc cxcmptmns rclymcr so}eiy upon'
B [ts argumcnt that the records ara excmpt under 65 PS § 67 70803)(} 7) Thercfors, thE:. i

. '-'.\.Dapartmenthas not metxts bmdcn of‘ estabhshmg that any other e{cmptmns apply. See 65 P S § '

] 67. 708(a)(1 )

~ concrUsION
For thf;s fﬁraﬂoihg reasons, tﬁe: :Réq\;és'-tei..;’é- ﬁppi:al is granted and ﬁlc Depariment rs
rcqu[rsd to pruwda atl nsponsWa records to tha chusstcr withm thirty days " This Final
Dctanmnauon is bmdmg on a]i partleb. Within thitty days of the mazlmg o'f this Final
Dctcrmination, any party may appcal fo the Commﬁnﬁcélth Court, 65 PS § 57.1301(a). All

. ,
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parties must be served with notice of the appeal, The OOR also shalf be served notice and have
an opportunity o respond according to court rules as per section 1303 6f the RTKL, This Final

Deteruination shall be placed on the OOR website at: httpi//openrecords.state.paus.

| FINAL DETERMINATION ISSUED AND MATLED; December 1, 2014

APPEALS OFFICER
KATHLEEN A, HIGGINS, ESQ.

Sentto: Christine Heines {via e-mail anfy);
Andrew Fllkosky (via c-mail only);
Chase Defelice, Esq. (via e-mail only)
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§67:502, Openrecordsofficer, PAST65P:S§ 67,500

% = KeyCite Yellow Flag- Negative Treatment
Proposed Leglslanon .
Purdon s Penns_yh anig ‘Statutés and Consohdated Statutes L

65P.8. §67.502

§_‘ 67.502. Open-records officer L .

Effective: January 1, 2009
- Currentness

(a) Es_tabiishment.-—-
(ll)rrAjJ._a'genqy sh%afll _d;s_igna._tt_: an official or e;qployee _to'act as the o'pen-r_ecordé officer.

(2 Fora leglslatwe agency other than the Senate or the House of Representatives, the open-records officer dcswnated
by the Legmlatwe Reference Bureau shall serve as theo pen—records officer, Notwathstandmg paracrraph ¢ i) a pohtmal
party catcus of a IED‘ISIatWE awency may appomt an open—records ofﬁcer under this sect:on

®) Fuﬁg:_ﬁ ons—

(1) The open—records officer shall receive requests subn:utted to the agency under this act direct requests to other
appropnate persons Wlthm the agency or to appropnatc persons in anothcr aﬁency, track the agencys progress in
respondmv to rcquests and igsue mtenm and ﬁna] responses under t}l[S act : . : .

_ 7-‘(2) Upon recemncr a requcst for a pubhc rccord Iecqslatlve record or ﬁna_nmal record the 0pen~records off icer shall
_"_i".'.dcpallof‘i:hcfol]m!.mntr o 3 o R

W the the dap;: of receipt on the written request. -

(n) Computc the day on thch the ﬁve—day penod under section 901 ! will expire and make a notation of that-date
on the written request. Co ,

(111) Mamtam an electronic or paper copy of a written request, mcludmcr alf documcnts submitted with the request
until the request has been fulﬁlled If the request is denied, the written request shall be maintained for 30 days or, if

an appeal is filed, untila fina] determination is 1ssu_ed under section 1 I[)_l(b) or the appeal is deemed denied.

o= iF o e i s . [ Y vy ~
‘;i",e Lﬁ\“v (c,‘zu 8 Thomson Ratters. No claim 1o origingl U.S, Gavernment Werks,



T T§B7.502 0Open-records officer, PA ST B5 1,5, § 67.502

(iv) Create a file for the retention of the original request, a copy of the response, a record of written communications
with the requester and a copy of other communications. This subparagraph shall only apply to Commonwealth

agencies.

Credits - .
2008, Feb. 14, P.L. 6, No. 3, § 502, effective Jax. 1,2009.

-

Notes of Decisions (4)

Footnotes
1 65P.S.§67.901.
2 65PS.§67.1101.

65 P.S. § 67.502, PA ST 65 P.S, § 67.502
Current through 2018 Regular Session Act 11

End of Dné}:ment ) L _- . N €3 2013 Thomzon Rewters. No clains to crigina U.S. Government Works.
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§ 67.7087Exceptians for puslic records, PA ST 65 P.6.§ 67,708

KeyCite Yellow Flag - Negative Treatment
Proposed Legrslatlon :

'Pm‘don 5

65 P.S. § 67.708

§ 67,708, Exeeptions. forpublic records
Effective: January 1, 2009
Curreniness

(2) Burﬂ:enrof proof— .

(1) The burden of provmg thata record ofa Comrnonwealth agency or local acrenoy is exerapt from public access sha]l
be on the Commonwea]th acrency or Iocal acrency Teceiving a request bya preponderance of the evidence, \

@ The burden of proving that 2 legrslatrve record is exempt from pubhc access shall be on the legislative agency
receiving a request by a preponderance of the evrdence : o

' .(3) The burden of provmg that a ﬂnancral record of a Judrcral agency is exempt from public acéess shall be on the
Jud1c1a] ‘agency reeervma a request bya preponderance of the evrdence -

(b) Exceptions.—Except as provided in subsecti‘one {¢) and {d), the foﬂowing are exempt from access by a rednester under

this act;

(A rre‘r:‘ord, the disclosure of whick:
(1) would result in the foss of Federel or State fn_nds byan agency_ or the Commonwealth; or

(ii) would be reasonably likely to result ina substantral and dernonstrable risk of physical harm to or the personal
security of an individual. . : )

(2) A record maintained by an agency in connection with the military, homeland security, national defense law
enforcement or other public safety activity that, if d1sclosed would be reasonably likely to jeopardize or threaten
public safety or preparedness or public protection activity or a record that is desrunated classified by an appropriate

Federal or State military anthority, .

5’5’55“!«4‘& L2018 hr":,on airiars, No c%"ﬁ. to onf"ie"’{} S u::ezre.er* Works,




§'67:708, EXEepliois for pUBIIC Facords, BA ST 65 P.5. § 7,708

(3) A record, the disclosure of which creates a reasonable likelihood of endan gering the safety or the physical security
of a building, public utility, resource, infrastructure, facility or information stora ge system, which may include:

{i) documents or data relating to computer hardware, source fi les, software and system ne_tworks that could
jeopardize computer securrty by EXPOS]HU' a vuluerabrhty in preventmg, prot_ectir_lg against, mitigating orresponding

toa terronst act;

(i) lists of infrastructure, resources and significant special events, inchuding those defined by the Fedesral
Government in the Natmnal Infrastricture Protections, whreh are deemed critical due to their Lature and which
result from risk analysis; threat assessments consequences assessments antiterroriam protective measures and
plans; counterter_ronsm measures and plans; and security and response reeds assessments; and

(iif) building plans or mfrastructure records that expose or create vulnerabrhty throuUh dlscfesure of‘ the location,

conﬁcuratron ar secunty of crrtlca.l systems mcluclma pubhc ut1]_1ty systems stmct‘ural eTements techuolocry,

) commumcatron e]ectnca] fire suppressron ventﬂatlon Water wastewater sewaﬂe and gas systems,

'(4) A record regardmrr computer hardware software and networks mcludmtr admlmstratlve or techmeal reco'rds,
whrch if drsclosed would be reasonably hkely to Jeopardlze computer seeunty '

(5) A record ofan mdmdua] s medlca] psych.latnc or psycholocnca} lustory or dlsabﬂlty status including an evaluanon
' consultatmn prescnptmn dzaonos:s or treatment resuIts of tests mcludmc 1:11-|.10r tests enrollment ma health care
- programor prouram desrgned for partrc:patxon by persons with d1sab1_htres including vocation rehabﬂrtatron workers'
'compensatron and unemployment compensahon or re]ated mformatron that would drsclose mdmdually 1denhﬁablc

‘ ‘hedlth mformat]on

(6)(i) ‘The following personal identification hiforms]tien:

: (A) A record contammcr aﬂ or part of a persou s Soc:ra.l Secunty number dnver s hcense number personal f"manma] . S

. .--'_mformation home ce]lular or personal tclephone numbers personal e-ma.d addresses emp]oyee number or other
- rconﬁdeutxal personal 1dent1f catlon number R : S . S .

(B)' A spouse's narme, msﬁtal status _or_ben_’eﬁeia.ry':or dependent jslfdrmation.
(C) The home__address of z law enforcement officer or judge.

(11) Nothmcrm this paragraph shall preclude the release of the name, position, salary, actual compensation or other

payments of expenses, employraent contract, employment—related contract or agreement and length of service of a

public official or an agency employee

(iil) An agency may redact the name .or other 1dent1fymcr information relatmg te an individual performing an
undercover or covert law enforcement activity froma record.

W 5TL. “,w € 2018 Thormson Reulers. No claimt to ord ei-,cﬁ LS. Government Works, 2




" ¥ 67708 Excoptions for public records, PA ST 65 B.S, § 67.708

(7) The following records relating to an agency employee:

(i) A letter of reference or recommendation pertaining to the character or gualifications of an identifiabla individual,

-unless it was prepared in rclation to the appointment of an individual to filf 2 vacancy in an elected office or an

appointed office requiring Senate confirmation,

(if) A performance rating or review.

(iif) The result of a civil service or similar test administered by a Commonwealth agency, legislative agency or judicial
agency. The result of a civil scrvice or simailar test administered by a local agéncy shall not be disclosed if restricted by
a collective bargaining agreement, Only test scores of individuals who obtained a passing score on a tes'f; administered

bya local agency may be disclosed, -

" (iv) The eiﬁﬁ_ld_yment'appﬁcation of an _ﬁ_d__iﬁduai who is gof hired by the agency.

(v) Woikplace support aervibgs prograi;li iﬁfqn:uation.

(i) Wxitfen criticisms of an f:mpl_oyuééf

“(vi) Grievance material, including docurments related to discrimination or sexual harassment,

i viii) ,Iﬂf?_fmﬁﬁ_c?ﬂ ;ggardingrc'_li,scfip]quc_e, démp'tion or discharge _cc_mtaiﬁéc_l ina peréoﬁuéfi file. This subparagraph shall
. mot apply to the final action of an agency thaf results in demotion or discharge. LT

S

T (lx) An -ﬁp_a_éler_ujc 't;apsérjp_t,

o (8)(1) A record p_gyfainjg é:t_q:Sii:l‘&_iég;‘/-QI,I:]__C;thiatiD-nS_V relating to labpr,r'ela.tion_s. or _r'.dl_lic_c'tiﬁf: bargaining and -r-elat'ed
érlqitration\prbﬁ;gcdingé'. This subparagraph shali not apply to a final or executed contract or agT_éCnfl_éntJbEtWeen'

‘the partiesina cg_l_:lccﬂ've' bar_gaj'j;ing pfb’c:du.fs’.x

_tibn__ of a._disputé or gﬁcvancc undez a collective bargaining agreement, an exhibit entered
into evidence at an arbitration proceeding, & transcript of the arbitration or the opinion. This subparagraph shall

=

not apply to the final award or order of thé arbitrator in a‘ dispute or grievance procedure.

(i) Tn the case of the arbitra

(9) The draft of a bill, resclution, rcguiatioﬁ, statement of policy, manaéement directive, ordinance or amendment

thereto prepared by or for an agency.

{10)(i) A record that reflects:

WESTLAW © 2018 Thomson Reuiars. No
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§-67-708-Exceptions-for publ crecords PA ST E5 PGS 567,708

{A) The internal, predecisional deliberations of an agency, its members, employees or officials or predecisional
deliberations between agency members, employees or officials and members, employees or officials of another
agency, including predecisional deliberations relating to a budget recommendation, legislative proposal,
legislative amendment, contemplated or proposed policy or course of action or any research, memos or other
documents used in the predecisional deliberations, ' :

(B) The strategy to be used to develop or achieve the successful adoption of a budget, legislative proposz! or

regulafion.

(ii) Subparagraph ())(A) shall apply to agencies subject to 65 Pa.C.S, Ch. 7 (relating to open meetings) in 4 manner
consistent with 65 Pa.C.8, Ch. 7. A record which is not otherwisc exef_npt from access under this act and which is
presented to a quorum for deliberation in accordance with 65 Pa.C.5. Ch. 7 shall be a public record.

(i This paragrai)h shall not apply to a written or Intemet application or other -docurﬁen(: that has been submitted

1o request Commonwealth funds.

(iv) "This paragraph shall not apply to the results of pubﬁc opinicn surveys, polls, focus, grouﬁs, marketing research

. or s_ij_m"'f]ar effort designed to meaaﬁ_rc public opinion,
. .

(1D A record _that constiiuies or ‘revealsra tr;ide secret or c_:quﬁdenti_‘al proprietary infbrmatiou.

-(1_2) Notes and working papers prepared by or fora pubh'c official or agency_employee used soiely for tﬁat oﬁ‘iéial‘s
or employee's own personal use, including telephone message slips, routing slips and other materials that do not have

an official purpose, -

(13) Réc_f)rds thai would disclose the idéntity_of an in,divid_ugl who lawfully makes a don_aﬂon to an agency uﬁless _

the donation is intended for or restricted to, p:bvidjng':gmuﬁgratipn or personal tangible benefit to a named public
official or employee of the agency, including lists of potential donors compiled by an agency to pursue donations,
‘donor profile information or personial identifying information relating to a donor. e e

(14) Unpublished lecture notes, unpublished m’gnuscrip‘ts_,'unpublished articles, creative works in prégre_ss, research-
related material and scholarly correspondence of a community college or an institution of the State System of Higher

Education ora faculty'_merﬁber; staff emplo}ree, guest speaker or student thereof,
- (15)(i) Academic transcripts,

(if) Examinations, examination questions, scoringkeys or answers to examinations, This subparagraph shall include
licensing and other examinations relating to the qualifications of an individual and to examinations given in primary
and secondary schools and institutions of higher education.

WESTLAY © 2018 Thomson Retlers. No claim to original U.S. Governmsn! Warks. , A




§.67.7 03.—E)fCEPﬁOFIS—fGFprI-iE--FBGOFd-S,—'PA"S‘T"G5’P:S‘.'§fﬁ'7ﬁﬂS

(16) A record of an agency relating to or resulting in a criminal investi gation, including:
(i) Complaints of potential criminal conduct other than a private criminal complaint.

ii} Investigative materials, notes, corres cndence, videos and reports,
it D 3 IEp

(i) A record that includes the 1dent1ty of a confidential source or the 1dent1ty of a suspect who has not been charged
with an offense to whom confidentiality has bean promjsed '

_(iv) A recofd that includes h}f‘-ormat.ion.made conﬂdentigi by law or court o.rder.
_(iz) Vic;,tim ii_:fo_r_]‘na-ti-bn,- '_i_n_cmdij_lg any infpfnﬁat:ioﬁ that woﬁldl jeo-laafdi:ée_ the =s_::tfie;}y of the victim.
7 (v1)A r:e.cord-that,' if dlscloscd, would doa I-?.y. of thc 1 OH(-).“"i-_I__l‘-g'._' _.
(A) RelVeai_ thé ;nstiiuti.pn, pfc gre_:ss or r_esﬁl_t: of z% cmnmal investig.atlg.?n, exccpt -t_he filing of CI‘JJ:D.maI chia_rgES..
. (B) Deprive a persc:)n .Df the nght to g fair fria] oran Lq;:;)értiél ade}di.cation.
(C) I-rcipair-t._h-e %Lb_il-i_ty .t.ro chétc a 'o.:vfh-afcn_cl-shmtrrr)f cod-c_zfmd.g:ﬁt.
Ny Hinder :aﬁ a%em-:.y's aﬁﬁty to éﬁ‘;gl_ll’.é an 'afrest, p_fosecutidn or cgri\éicrtiron.r

B (E) Enda.nuer the hfe or physn:a] safety of an mdmdua_l

' 'T}ns parauraph shall not apply to mformatmn contamed ina pohce blotter as dcﬁned in18 Pa.C.S. § 9102 (relatmcr;
'_Vto deﬁmtlons) and ut:.hzcd or mamta.med by the Peunsylvama State Pohcc, local, campus, transit or port anthority . -,
police dcpartment or other law enforcement agency or in'a trafﬁc report ezcept as prov1ded under 75 Pa CS. §

3754(b)(re1at1n0 to acmdf:nt prevcntzon mvestlcratlons)
an A record of an agency relating to a noncriminal investigation, including:
(i) Complaints submitted o an agency.

(i) Investigative materials, notes, correspondence and reports.

WESTLAW © 2018 Thomson Reutsrs. No claim to original U.S, Governmeni Works, 5




T §67.708 Exceptions for public Fecords, PAST 65 PI8.§ 67,708

(iif) A record that includes the 1dent;ty ofa confidential source, including individuals subject to the act of December

12, 1986 (P.L. 1559, No. 169), ! ¥nown as the Whistleblower Law.
{(iv) A record that includes infor.matiqn .made confidential by law.
(v) Work papers underlying an audit.

(vi) A record that, if disclosed, would do any of the following:

(A) Reveal the institution, progress or result of an agency investigation, except the fmposition of & ﬁne or civil
penalty, the suspension, modification or revocation of a license, permit, registration, certification or similar
authorization issued by an agengy oran executed sett]emeut aureement unless the aﬂreement is detemuned to be

conﬁdeuhal by a court.

(B) Depri.ve_arper.sen ef .tl_"l_e right to ae imﬁartiai_ adjudicat_ieﬁ.

(C) Constitute en unwarranted f_nvasion of pﬁvgey,

(D) Hinfier an agee_cy'e ability to seoure ae: éde&ﬁﬁﬁstrative or Civi._l_s_az.lctilon.
. (E} Eed_anger the lifeor-p‘t-glr.sieal gafety of ae ineliviéual.

{(13)(D) Records or parts of records, except time response logs, pertaining to audio recordings, te]ephone or rad1o
transrmsmons recewed by emergency dmpatch person_uel Includmcr 911 recordmgs )

(iD) This paraufaph shall not apply to a 911 récbrdin ,ora tranacnpt of a 911 recording, if the agency or a court
determmes that the pubhc interest in dlsclosure outwewhs the mterest in nondisclosure '

(19) DN_A and RNA records.

(20) An autopsy record of & coroner or medical examiner and any audiotape of a postmortem examination or autopsy,
or a copy, reproduction or facsimile of an autopsy report, a photograph, negative or print, including a phototrraph
or VIdeotape of the body or any portlon of the body of a deceased person at the scene of death or in the course of
a postmortcm examination or autopsy taken or made by or caused to be taken or made by the coroner or medical
examiner, This exception shall not i.umt the reporting of the name of the deceased individual and the cause and manner

of death.

(21)(i) Draft minutes of any meeting of an agency until the next regularly scheduled meeting of the agency.

i e 3 i BT e . .5 EY f S el !
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- T g B7.¥0B Exceptions Tor pULNE Fecords, PAST 65 B8 B7.708

(ii) Minutes of an executive session and any record of discussions keld in executive sessiom.

(22)(i) The contents of real estate appraisals, enginzsering or feasibility estlmates, environmental revisws, andits or
evaluations made for or by an agency relative to thc following:

(A) The leasing, acquiring or disposing of real property or an interest in real propertj(.
(B) The purchase of public supplies or equipment inchided in the real estate transaction.
(C) Construction projects.

(ii) This paragraph shall not apply oncc the decision is made to proceed with the lease, vamSlthﬂ or d1sposa1 of
real property or'an mtcrest in real property or the purchasc of public supply or construction pro_]ect :

(23) Library and archive Circhlatiqn and order records of'gn identifiable individual or groups of individuals,

(24) Library archived and musetm matenals or valuable or rare book collections or documents coutnbuted by gift,
grant, bequest or dewse to the extent of any ]Jrcutatlons m:lposed by the donor as a condition of the contnbutron

(25 A record Identlfymg the locatron of an archeolo gwa} site or'an endan vered or threateucd plant oz animal specxes
if not already known to the gencra] public. ' S . _

(26) A proposal pertammg to agency procurement or dlsposa] of supplies, services or construction prior to the award
of the contract or prior to the ppemnﬂ and rEjECtIOﬂ ofall bids; financial information of a brdder or offeror requested
in an 1nv1tat1011 for bid or request for prcposa]s to demonstrate the bidder's or offeror's econo:mc capabrhty, or the
1deut1ty of members notes and other records of aﬂency proposai eva]uatlon comm1ttees estabhshed under 6? Pa C. S

§51 3 (rr:la.tm'J to compctltwc sealed proposals)

(27) A record or mformat:on relatin; g to 2 commumcatlon between an avency aud its insurance carrier, adm.lmstrat;ve ,
service orgamzatmn or risk manaaement office. This paragraph shall not apply to a contract with an insurance carrier,
administrative service orgamza’uon or nsk manavement office or to financial records refating to the prowsmn of

insurance.
(28) A record or information:

(1) identifying an individual who applies for or receives social services; or

(ii) relating to the following:

]
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§ 67,708, Exceplions for public records, PAST 65 P.S. § 67.708

(A) the type of social services received by an individual;

(B) an individual's application to receive social services, including a record or information related to an agency
decision to grant, deny, reduce or restrict benefits, including a quasi-judicial decision of the agency and the identity
of a earegiver or others who provide services to the individual; or '

(C) eligibility to receive social services, including the individual's income, assets, physical or mental health, age,

disability, family circumstances or record of abuse,

(29) Correspondence between a person and a member of the General Assembly and records accompanying the
correspondence which would identify a person that requests assistance or corstituent services. This paragraph shall
not apply to cqrréspondehcé'betv{iee]; amember of the General Assembly and a pringipal or Iobbyist under 65 Pa.C.S.

Ch, 13A (relating to lobbying dis;l@s_ure). ,

(BO) A record identifying ti;e name, ho_mcracidress or date of birth of a child 17 yéaf_s of age or younger,

(c) Fiua_ncia} records.—The exk:eptioﬁs set forth in Vsubserci:ionr {b) shall not apply to'fmanciél records, except thatan agency |

may redact that portion of a financial record protected under subsection (b)(L), (2), (3), (4), (5), (6), (16) or (17), An
agency shall not disclose the ideriity of an individual performing an undercover or covert law enforcement activity.

(d) Aggrégated_data.—'I_'ha eiceptions set forth in subsection (b) .éhal.l not apﬂy to aggregated data maintained or received
by an agency, except for data protected under subsection (b)(1), (2), (3), (4) or (5). ' S

(e) Construction.—In Vdctérmini_ng whether a record,is_e}_:empt_ from access under this section, an agenc_y shall consider i

and apply each exemption separately.

Credits

2008, Feb. 14, P.L. 6, No.3, § 708, effective Jan. 1, 2009,
Notes of ]jé;isions (244)

Footnotes

1 43 P.5.§142l et seq.

65 P.S. § 67.708, PAST 65P.S. § 67.708-
Current through 2018 Regular Session Act 11

End of Document-
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§-67901-Generalrule; PAST 65 P8 §67:001

% # KeyCite Yellow flag-‘ Negative Treatment
Proposed Legislation ' ‘
Purdon's Pennsylvania Statutes and Consolidated Statufes
~Title 65 P.S, Public Officers (Refs & Anzos) . .
- -Chapter 3A_Right-to-Kny ‘Law (Refs & Antios)

65P.S. § 67.001

§67.901. General rule

Effective: January 1, 2009
Currentness

'Updnfecéipt,of aAWIjitt¢ﬂ Icqilest for access to a record, an _agganc;y shall make a good faith effort to determine if the

. record requested is a public record, legislative record or financial record and whether the agericy has possession, custody
or-control of the identified record, &nd to respond as promptly as possible under the circumstarces existing at the time

- of the re:__ques,t_.‘AJl_{:-Lpp}_icabI'fc' f'e;*_s_ shall be paid in _ordc;r_tg receive aceass to thé record requested, The time for réé{pohs_c
s];laH lic'_).tAcXt_;:ehd_ﬁv_e business days from the date the written rcq_ﬁ:'st is received by the ojbeﬂ-rgt:ords officer fdr AN Agency.
If the ggency fails to s:_:nd the response within five business da_ys of recei_pt of the written request for access, the written
request for access shall be deemed denied, - : : o : R

Credits 7 e SR ‘
© 2008, Feb. 14, P.L. 6, No, 3, § 901, effective Jan. 1, 2009.

Notas of Decisious (18}

65PS.§67901,PASTESPS.§67.901
Cuirent through 2018 Regular Session Act 11

End u Fl}qqﬁx;geﬁr € 018 Thomson Rew ters. No tlaim to original US. 'Go*;'s;*mueﬁ[ Works,

WESTLAY © 2018 Thomson Ratiers. Mo claim (o original U.S. Covernment Works q



: ~~§67:1304- Court costsand attorney fees, PA ST 65 P.S. § 67,1304

65 P.5.§ 67.1304

§ 67.1304. Court costs and attorney fees

Effective: January 1, 2009
Currentness

(a) Reversal of agency determination.~If 2 court reverses the final determination of the appeals officer or grants access
to a record after a request for access was deemed denied, the couirt may award reasonable attorney fees and costs of
hncatlon or an approprlate portlon thereof to a requester if the court ﬁ_uds exther of the following:

(1) the acrency receiving the original request WﬂLf'u]Jy or with wanton dlsregard depnved the requester of access to a
pubhc record subject to access or OthCrW]SE: acted in bad fa1th undcr the provmmns of this act; or

(2) the excmptmns exclusions or dcfenses asscrted by the agency in its ﬁual determination were not based on a
reasonable interpretation of law. ‘

) Sanctlons for fnvnlous requests or appeals —The court may award reasonable attormey fees and costs of htlgatlon or
.an appropriale pOl’thIl thereof toan aaency or the requester if the court finds that the legal challenge under this chapter

was frwo]ous

'(c) Other sanctons.—~N othmg in t]:us act shall proh.tbn a court from m:lposmg peualnes and costs in accordance Wn:h
: apphcable mles of court . . .

Credlts
2008 Feb. 14, P.L. 6 No 3 §1?D4 effectwc .Tan 1, 2009.

Notes of Decisions (13)

65P.S. §67 1304, PASTGSPS §67.1304
Current throu‘rh 2018 Regular Session Act 11

End of Docanent €2 2018 Thomson Reuters. No claim 1o criginal U.8. Government 'Work;
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§ 671305 Civil penalty, PA- ST 65 PS5, § 671305

i" ¥ KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Purdon s Pennsylvama Stat'utes and Con 56

'dated Statutes

6'5 P.S.§67.1305
§ 67.1305. Civil penalty
'Effecﬁvg: J anua:rj 1, 2009 .

Currentness

(a) Dema] of access. --A court may Jmpose a c1v11 pcnalty of not more than $1 500 Lf' an awency demed aceess to a pubhc
record in bad faith. =~ o

(h) Failure to comply with court order.-—An agency or pubhc ofﬁmal who does not promptly comply WIth a courl order
under this actis subject toa cm{ penalty of not more than SSOO per day lllltll the pubhc records are provided.
Creﬂits

2008, Feb. 14, P.L. 6, No. 3, § 1305, effective Jan. 1, 2009

Notea of Decisions (1)

65P S.§ 67, 1303 PA ST 65P.5. §67 1303
. Current throuoh 201 8 Reglllar Sessmn Act 11

© End of Docwpent .
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3:58 PV Sealed Documents ll 7

Miscellaneous Docket Sheet Commonwealth Court of Pennsylvania '
Docket Number: 66 MD 2015
Page 1 of 16

AI'\onje be‘|:726 201?_#_

Uniontown Newspapers, Inc,, dib/a

The Herald Standard; and Christine Haines,
Petitioners

V.

Pennsylvania Department of Corrections,

Iﬁitiating Document; Petition for Review

Case Status: Active

Case Processing Status: November 20, 2018 Awaiting Answer

Journal Number: 21-11-2016 ‘

Case Category: ' Miscellaneous Case Type(s): Enforcement Proceeding

Petitioner Uniontown Newspapers, [nc,

Pro Se: No

[FP Status:
Attorney: Joyce, Michael Joseph
Law Firm: Saul Ewing, LLP
Address: Saul Ewing Llp

1 Ppg P Ste 3010 -
Pittsburgh, PA 16222-5419

Phone No: (412) 209-2500 Fax No:
A{torney: Kelly, Charles

Law Firm; Saul Ewing, LLP

Address: Saul Ewing Llp

1 Ppg PI Ste 3010
Pittsburgh, PA 15222-5419
Phone Ne: (412) 209-2532 Fax No:

Neither the Appeliate Courts nar the Administrative Office of Pennsylvania Courts assumes any liabllity
for inacourate or delayed data, esrors or cmissions on the docket sheets,



3:68 P.M. Sealed Documants

Miscellaneous Docket Sheet | Commonwealth Court of Pennsylvania
Docket Number: 66 MD 2015
Page 2 of 16

November 26, 2018

Petitioner The Herald Standard

Pro Se: No

IFP Status:
Attorney: Joyce, Michael Joseph
Law Firm: Saul Ewing, LLP
Address: Saul Ewing Up

1 Ppg Pl Ste 3010
Pittsburgh, PA 15222-5419

Phone No: {412) 209-2500 Fax No:
Attorney: Kelly, Charles

Law Firm; Saul Ewing, LLP

Address: Saul Ewing Lip

1 Ppg P! Ste 3010
Pittsburgh, PA 15222-5419

Phone No: {412) 209-2532 : Fax Na:
Petitioner Haines, Christine
Pro Se: No
IFP Status: )

Attorney: Joycs, Michael Joseph

Law Firm: Saul Ewing, LLP

Address: Saul Ewing Lip

1 Ppg P! Ste 3010
Pittsburgh, PA 15222-5419

FPhone No: {(412) 209-2500 R Fax No:
Aftorney; Kelly, Charles

Law Firm: Saul Ewing, LLP

Address: Saul Ewing LIp

1 Ppg Pl Ste 3010
Pittsburgh, PA 15222-5419

Phone No: (412) 209-2532 Fax No:
Respondent - Department of Corrections
Pro Se; No
IFP Status:

Attorney: Macus, Maria Gerarda

Law Firm: - Pennsylvania Depariment of Corrections

Address: 1920 Technology Parkway

Mechanicsburg, PA 17050-8507
Phone No: (717) 728-7763 Fax No:
FORMATION

Fee Di Fee Name Fee Amt Receipt Dt Receipt No Receipt Amt
02/06/2015  Miscellaneous Docket Filing Fee 65.50 02/10/2015  2015-CMW-H-000297 65.50

Meither the Appeliate Courts nor the Administrative Office of Pennsylvania Gourls assumes any fability
for inaccurate or delayed data, errors or ainissions on the docket sheets,



3:58 P.M. Sealed Dacuments

Miscellaneous Docket Sheet | Commonwealth Court of Pennsylvanla
Docket Number: 66 MD 2015
Page 3 of 16

November 26, 2018

Order Appealed From; Notice of Appeal Filed:
Order Type: - . :

Documents Recelved:  February 6, 2015

Court Below:

County: ) Division;

Judge: OTN:

Docket Number: AP 2014-1695 o Judicial District‘

R

SRECORD CONIE

b L S R

Original Record ltem ' Filed Date Content Description

Date of Remand of Record:

Petitioner Respondent
Haines, Christine Department of Corrections
Amended Brief ' _ Brief _
Due: August 18, 2016 Filed:; August 11, 2016 Due: Aprit 30, 2015 Filed: April 30, 2015
Due: Filed: October 21, 2015
Brief Due: Filed: August 8, 2016
Due: May 14, 2015 . Filed: April 7, 2015 Due: October 18, 2017 Filed: October 10, 2017
Due: Filed: October 5, 2015 Due: August 20, 2018 Filad: August 20, 2018
Dug; July 28, 2016 Filed: July 8, 2016
Due: September 22, 2016 Filed: September 22,2016
Due: August 20, 2018 Filed: August 17, 2018
Reply Brief
Due: Filed: May 13, 2015
Due: October 7, 2016 Filed: September 26, 2016

The Herald Standard
Amended Brief

Due: August 16, 2016 Filed: August 11, 2016
Brief - .

Due: May 14, 2015 Filed: April 7, 2015

Dus: Filed: October 5, 2015

Due: July 28, 2016 Filed: July 8, 2016

Dus: September 22, 2016 Filed: August 22, 2017

Due: August 20, 2018 Filed: August 17, 2018
Reply Brief

Due: Filed: May 13, 2015

Due: October 7, 2016 Filed: September 26, 2016

Uniontown Newspapers, Inc.
Amended Brief
Due; August 16, 2018 Filed: August 11, 2016

Neither the Appellate Courts nor the Administrative Office of Penneylvania Gourts assumes any liabllity
for Inacourate or delayed data, errors or omissions on the dockst shests.
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Ssalad Documents

Miscellaneous Docket Sheet
Docket Number; 66 MD 2015

Page 4 of 18

November 26, 2018

Commonwealth Court of Pennsylvanigi

Petitioner
Uniontown Newspapers, Inc.

Brief

Due: May 14, 2015
Due: -

Due: July 28, 2016

Due: September 22, 2016

Due: August 20, 2018

Reply Brief
Due;
Due: October 7, 2016

Filed: April 7, 2015
Filed: October 5, 2015
" Filed: July B, 20186
Filed; August 22, 2017
Filed: August 17, 2018

Filed: May 13, 2015
Filed: September 26, 2018

Filed Date Docket Entry / Filer Representing Participant Type Exit Date
February 6, 2015 Petition for Review Filed
. Uniontown Newspapers, Inc. Petitioner
Hainas, Christine ) Petitionar
The Herald Standard Petitioner
Document Name: moved from 133 CD 2015 (originally pacfiled)

February 20, 2015 Notice Exited 02/20/2015
Commonwealth Court Filing
Office

March 9, 2015 Preliminary Cbjections
Defelice, Chase M, Department of Corrections Respondent

April 7, 2015 Answer to Preliminary Objections
Joyce, Michael Joseph Haines, Christine Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Joyce, Michzel Joseph Uniantown Newspapers, Inc. . Petitioner
Kelly, Charles The Herald Standard Petitioner
Keliy, Charles Haines, Christineg Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner

April 7, 2015 Petitioner's Brief Filed
Joyce, Michael Joseph Haines, Christine Petitioner
Joyce, Michasl Joseph The Herald Standard Petitioner
Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner

Document Name;

In opposition to respondents P.C.'s to PFR

Naither the Appsllate Courts nor the Adminisirative Office of Pannsylvania Courts assumes any liability
for inaccurate or defayed data, errors or omissions on the docket sheets.
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Miscellaneous Docket Sheet
Docket Number: 66 MD 2015

Page 5 of 16
November 26, 2018

Filed Date

Docket Entry / Filer

Representing '

Commonwealth Court of Pennsylvama

Exit Date

Participant Type

April 9, 2016

Document Name:
Comment;

Order Filed
Oler, J. Wesley, Jr.

04/10/2015

pet, having filed a brief in cpposition to PO's, resp.'s shall file a brief in support of PO's (2

copies) by 4/30/15. Pefitioner may, but is not required to, file a brief in reply to respondent's brief (2
copies) on or before May 14,
2015. Argument on respondent's preliminary abjections is set for May 28, 2015 at
10:00 a.m. The argument shall be conducted by telephone call to the offices of
counsel of record, and shall originate from the chambers of a designated judge of
the Commonwealth Court sitting In Harrisburg. CELL PHONES MAY NOT BE

USED.

April 30, 2015 Respondent's Brief Filed
Defelice, Chase M. Department of Corrections Respondent
Document Name: In support of P.O.'s to the PFR '
May 13, 2015 Petitioner's Reply Brief Filed
' Joyce, Michael Joseph Haines, Christine Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner

Document Name:

Reply Brief in Opposition to POs

May 28, 2015

Daocumeant Name:
Comment:

Order Filed
Brobson, P. Kevin

05/28/2015

following oral argument via telephone on resp.'s PO's and pet.'s answer thereto
it is hereby ordered that resp.'s PO's are overrulad. The DOC s directed to file an answer to the PFR
within 20 days of the date of this Order,

June 17, 2015

Praecipe for Withdrawal of Appearance

Document Name: Petitioners’ Reply to Respondent's New Matter to PFR

Defelics, Chase M. .Department of Corrections Respondent
June 17, 2015 Entry of Appearance '
Macus, Maria Gerarda Department of Corrections Respondent
June 17, 2015 Answer and New Matter
Macus, Maria Gerarda Department of Corrections Respondent
Document Name: To the PFR
July 13, 2015 Answer to New Matter
Joyce, Michae| loseph Haines, Christine Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Joyce, Michae!l Joseph Uniontown Newspapers, Inc. Petitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner

Neither the Appellate Courts ner the Administrative Office of Pennsylvania Courts assumes any liability
for inaccurale or delayed data, errars or omissions on tha docket sheets,
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Miscellaneous Docket Sheet _ ' Comimonwealth Court of Pennsy!vaniaw

Docket Number: 66 MD 2015

Page 6 of 16

November 26, 2018

Filed Date Dacket Enfry ! Filer Representing Participant Type Exit Date
October 5, 2015 Motion for Judgment on the Pleadings
Joyce, Michael Joseph Haines, Christine Petitioner
Joycs, Michael loseph The Herald Standard Petitioner
Joyce, Michael Joseph - Uniontown Newspapers, Inc. Petitioner
Kelly, Charles The Herald Standard , Petifioner
Kelly, Chailes Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner
October 5, 2015 Petitioner's Brief Filed
Uniontown Newspapers, Inc. Petitioner
Haines, Christine : ' Petiticner
The Herald Standard Petiticner
Document Name: Brief in Support of Motion for Judgment on Pleadings
October 21, 2015 ~ Answer Filed .
Macus, Maria Gerarda Department of Corrections Respondent

Document Name:

‘to Motion for Judgment on the Pleadings.

October 21, 2015

Respondent's Brief Filed
Macus, Maria Gerarda . Departmert of Corrections Respondent

Qctober 22, 2015

Document Name:
Comment;

Order Filed ‘ 10/23/2015
Pellegrini, Dan '

argument on pets.' motion for judgment on the pleadings and the answer in oppbsition therefo,

is set for November 6, 2015, at 10:00 a.m. The argument shall be conducted by telephone

call to the offices of counsel of record, and shall originate from the chambers of a

designated judge of the Commenwealth Court sitting in Harrisburg., CELL

PHONES MAY NCT BE USED.

December 7, 2015

Document Name:
Comment;

Memorandum Opinion Filed 12/07/2015
QOler, J. Weslay, Jr. )

Memorandum Cpinion (13pgs) ‘
Upon consideration of the "Motion for Judgment on the Pleadings” filed on behalf of petitioners Uniontown
Newspapers, Inc., d/b/a The Herald Standard, and Christine Haines, and after oral argument on the issue
by Charles Kelly, Esq, on behalf of pefitioners, and Marla Macus, Esq., on behalf of respondent
Department of Corrections, the Motion for Judgment on the Pleadings Is denied, '

July 8, 2016

Motion for Summary Judgment

Joyce, Michael Joseph Haines, Christine Petiticner
Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner
Joyce, Michael Joseph. : The Herald Standard Petiticner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles - Unicntown Newspapers, Inc, Petitioner

. Neither the Appellate Courts nor the Administrative Office of Pennsylvania Gourls assumes any liability
for inaccurate or delayed data, errors or-omissions an the docket sheets,
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Docket Number: 66 MD 2015
Page 7 of 16
November 26, 2018

L >

Filed Date Docket Entry / Filer Representing Participant Type. Exit Date
July 8, 2016 Petitioner's Brief Filed '

Joyce, Michael Joseph The Herald Standard Pstitioner

Kelly, Charles . The Herald Standard Petitioner

Joyce, Michael Joseph Haines, Christine Petitioner

Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner

Kelly, Charles Haines, Christine Petitioner

Kelly, Charles Uniontown Newspapers, Inc. Petitioner

Document Name: Brief in Support of Motion for Summary Judgment

July 13, 2016 Order Filed ' 0711412016

Document Name:
Comment;

Cohn-Jubelirer, Renee
upon review of pets.' motion for summary judgment, which we shall treat as an application

application for special relief pursuant o Pa,

R.A.P. 1532, and brief in support thereof, petitioners shall file additional copies of
their supporting briefs ( 4 copies total) within fourteen (14) days of the date of this
order.

Respondent shall file and serve its brief ( 4 coples) in opposition to

petitioners' motion for stmmary judgment no later than August 8, 2016.

Upon the filing of all briefs, the Chief Clerk shall submit the motion for

summary judgment to a panel of this Cami for disposition without oral argument,
unless otherwise ordered.

August 1, 2016

Document Name:
Comment:

Petitioner's Brief Not Accepted - Dlrected to File Amended Brief 08/02/20186
Per Curiam _ .
it appearing that petitioners have filed a brief that does not comply with the Pennsylvania

Rules of Appellate Procedure because the brief lacks:

a. lacks a certificate of compliance with word count Iimiis as required by Pa. R.A.P. 2135; and

b. the lettering in the brief and repreduced record is smaller than 14 point in the text. Pa. R.A.P. 124(a)(4).
THEREFOCRE, it is hareby ordered: -

1. Petitioners' brief is not accepted.

2. Petttlo.ners shall fle ari amended brief (4 cepies) that conforms to the requirements of Chapter 21 of the

Pennsylvania Rules of Appellate Procedure on or befare August 18, 2018, ar petitioners' brief will be
stricken and pefitioners' application for spacial relief will be dismissed.

August 2, 2016

Document Name:

Respondent's Brief Filed
Macus, Maria Gerarda Departmeant of Corrections - Respaondent
Brief in Support of Respondent's Cross-Motion far Summary Judgmaent

August 2, 2016

Document Name:

Application for Relief
Macus, Maria Gerarda ' Department of Carrections Respondent
Respondent's Cross-Motion for Summary Judgment '

August 8, 2016

Document Name:

Answer Filed
Macus, Maria Gerarda Department of Corrections Respondent

Respdnse to Pets.' Motion for Summary Judgment.

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any fiability
for inaccurate or delayed data, errors or omissions on the docket sheets,
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Docket Number: 66 MD 2015

Page 8 of 16
November 26, 2018

Filed Date Docket Entry / Filer Representing Participant Type  Exit Date
August 8, 2016 Respondent's Brief Filed :
Department of Corrections Respondent
Document Name: Respondent's Brief in Opposition of Petitioner's Motien for Summary Judgement
August 11, 2016 Petitioner's Amended Brief Filed —
Uniontown Newspapers, Inc. ) Petitioner
Haines, Chiistine . Petitioner
The Herald Standard Petitioner
Document Name: Amended Brief in Support of Mction for Summary Judgment
August 23, 2016 * Order Filed 08/24/2016

Quigley, Keith B. :
Document Name: resp. having filed a cross-motion for summary judgment with a brief in support

Comment; petitioners shall file a brief in
opposition to the cross-motion for summary judgment (4 copies) on or before
September 22, 20186,
Upon the filing of petitioners’ brief, the cross-motions for summary
judgment will be submitfed to a panel of this Court for disposition on the briefs
filed by the parties, without oral argument, unless otherwise ordered.

August 31, 2016 Application for Relief
Joyée, Michael Joseph Haines, Christine ‘ Petitioner
Jayce, Michael Joseph Uriontown Newspapers, Inc. Petitioner
Joyce, Michael Joseph The Herald Standard - Petitioner
Kefly, Charles . The Herald Standard Petitioner
Kelly, Charles ' Haines, Christine Petitioner
Kelly, Charles Uniontown Newspa'pers, Inc. Petitioner

Document Name: Motion for Leave to File Reply for Further Support of Summary Judgment and or
GComment: Oral Argurhent,

"September 22, 2016  Answer Filed

Joyce, Michasl Joseph Haines, Christine Petitioner
Joyce, Michael Joseph Uniontown Newspapers, Inc. ' Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioher
Kelly, Charles Uniontown Newspapers, Inc. Pefitioner

Document Name:. for Application for Summary Relief,

September 22, 2016  Petitioner's Brisf Filed

Joyce, Michael Joseph - Haines, Christine Petitioner
Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner
Joyee, Michael Joseph The Herald Standard Pstitioner

Document Name: In opposition to respondents cross-motion for summary judgment

Neither the Appellate Courls nor the Adminisirative Office of Pennsylvania Courls assumes any liabllity
for inaccurate or delayed data, errars or omissions on the docket sheets,
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Filed Date

November 26, 2018

* Commonwealth Court of Pennsylvania

Exit Date

Participant Type

Docket Entry / Filer Rapresenting

September 22, 2016

Document Name:
Comment;

Order Filed 08/23/2016

Brobson, P. Kevir

Upon consideration of petitioners' motion for leave to fila reply in further support of

summary judgment, te which no 'respcnse has been filed, the motion is granted. Petitioners shall file a
reply brief {4 copies) on or before October 7, 2016. Upon consideration of petitioners' motion for oral
argument, to which no response has been filed, the motion is granted. The Chief Clerk is directed to list
argument on the parties' cross-motions for summary relief on the Court's Pittsburgh argument list during

the week of November 14, 2018.

September 23, 2016

Document Name:

Tentative Session Date
Krimmel, Michael
November 2018 (Pittsburgh)

September 26, 2016

Petitioner's Reply Brief Filed

Joyce, Michael Joseph Haines, Christine Petitioner
Jayce, Michael Joseph Uniontown Newspapers, Inc. Petitioner
Joyee, Michael Joseph The Herald Standard Petitioner -
October 5, 2016 Argument Scheduled 10/05/2016
. Krimmel, Michas}
Document Name: Tue., 11/15/16 at 1:00 p.m. Before a Panel of Judges sitting in the Supreme Court Room
Comment; Eighth Floor, City-County Building, Pitisburgh, PA. Case No. 21.
December 19, 2016 Opinion 12/19/2016

Document Name:
Comment;

Simpson, Robert E.

Opinion {23 pages) : Petitioners' motion for summary relief is DENIED, without prejudice

to allow the enforcement action to proceed for further fact-finding regarding Respondent's disclosure of "all
responsive records,” narrowed to exclude inmate medical fi les, even in redacted form, or creation of new
records from inmate medical files, and limited to: (1) the five types of pre-existing Investigation recards
described in the accmnpanying opinion; and, (2) the Investigation-related records, _

including but npt limited to those records to which Director Oppman referred in his submission to the
Office of Open Records (OCOR); ] 7

Respondents motion for summary rslief is GRANTED IN PART, as to the disclosure of inmate medical
files and creation of a record claims; and DENIED IN PART, as to its compliance with OOR's order. AND,
because the extent of Respondent's noncompliance is not yet

determined, this Court reserves judgment as to imposing statutory sanctions until disposition of the

merits; AND FURTHER; the parties are- directed to submit stipulated facts identifying the records

disclosed, date of record (if known) and the date of disclosure, and identifying the "Investigation-related”
records to which Director Oppman referred in the OOR submissions; as well as stipulated facts identifying
with more detail the 5 categories of pre-existing Investigation records, so that it is clear what remains
outstanding by categery within 80 days of this order.

March 20, 2017

Stipulation Filed

Joyce, Michae| Joseph Haings, Christine Petitioner
Joyce, Michael Joseph Uniontown Newspapers, inc. Petitioner
Joyce, Michael Joseph The Herald Standard Pstitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles “Uniontown Newspapers, Inc. - Petitioner
Macus, Maria Gerarda Department of Corrections Respondent

Neither the Appellate Courls nor the Administrative Office of Pennsylvania Courts assumes any liability
for inaccurate or delayed data, errors of omissions on the docket sheets.
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Miscellanéous Docket Sheet
Docket Number: 66 MD 2015
Page 10 of 16

November 26, 2018

Filed Date Docket Entry / Filer Representing . Participant Type Exit Date

April 13, 2017 Order Filed ‘ ‘ 04/17/2017

Simpson, Robert E, :

Document Name: upon consideration of the parties Joint Stipulations filed 3/20/17, which reveal

Comment: remaining disputes, we enter the following ORDER;
1. Status/Pre-trial Confergnce. A status/pre-trial confarence shall be
held at 10 a.m., prevailing time on Tuesday, June 27, 2017, in Courtroom 3001,
the Pennsylvania Judicial Canter, 601 Commonwealth Avenue, Harrisburg,
Pennsylvania. At that time, the parties shall identify outstanding issues, including
the necessity for additional discovery, or for extending deadlines set forth herein.
2. Status Reports, Each party shall file a status report regarding any
outstanding issues to be addressed during the status conference by or before June
18, 2017, the status reports shall also address the status of the discovery.
3. Discovery. Non-expert discovery shall be completed by July 24,
2017. Any party proposing to present expert testimony shall supply the Court and
opposing counsel a written, signed report from the witness(es) consistent with the
substantive requirements of Pa. R.C.P. No. 4003.5 by July 24, 2017. Extensions
of these discovery deadlines shall be granted only for good cause shown.
4. Motions Practice. Discovery motions, including protective orders,
shall be filed in sufficient time that they may be resclved by July 24, 2017.
Motions in limine, if any, shall be filed no later than August 21, 2017, and shall be
addressed at or hefore trial, '
5. Pre-trial Statements, The parties shall file pre-trial statements in
accordance with Pa. R.C.P, No, 212.2, to include at a minimum, a statement of the
case and disputes to he resolved at trial, names of witnesses to be presented, with
anticipated subjects of testimony, list of exhibits to be presented at trial, the
anticipated time needed fo present sach party's case in chief, and any additional
stipulations regarding disclosures as of the date of filing. Becauss the issue at trial
is limited to Respondent's alleged nancompliance with the Right-to-Know Law (1)
and related bad faith, the timeline for filing the statements shall be as follows:
Petitioners' statement shall be due July 31, 2017, and Respondent's statement shall
be due August 7, 2017,
6. Trial. A trial on noncompliance and bad faith shall be held during
- the week of August 28, 2017.

7. Brigfs, The parties are permitted to file pre- and post-trial briefs.
Parties' pre-trial briefs shall be filed no later than August 23, 2017; parties' post-
trial briefs, with proposed findings of fact and conclusions of law, shall be filed
within 30 days of the close of the record, '
8. Post-trial Practice. Post-trial practice shall be consistent with Pa.
R.C.P. No. 227 1. ‘

(1) Actof February 14, 2008, P.L. 8, 65 P.S. §§67.101-67.3104.

June 19, 2017 Status Report Filed _
Joyce, Michael Jaseph Halnes, Christine Petitioner
Joyce, Michael Joseph Unicntown Newspapers, Inc. Petitionar
Joyce, Michael Joseph The Herald Standard Petitioner
Kelly, Charles The Herald Standard " Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner

Neither the Appellate Courts naor the Administrative Office of Pennsylvania Courts assumes any liability
for inaccurale or delayed data, efrors or amisslons oh the docket shests,
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June 19, 2017 Status Repori Filed

’ Macus, Maria Gerarda Department of Corrections Respondent
June 28, 2017

Document Name:
Comment;

Order Filed 08/29/2017
Simpscn, Robert E, i

following a status/pre-trial conference with the parties, having confirmed their availabitity,
we enter the following ORDER:

The frial on noncompliance and bad faith is scheduled for Monday,

August 28, 2017, starting at 9:00 A.M., prevalling time, in Courtrcom 3001, the
Pennsylvania Judicial Center, 601 Commonwealth A venue, Harrishurg,

Pennsylvania. if necessary, it shall continue on Tuesday, August 29, 2017,

starting at 10;30 AM, prevailing time, at the same location. This trial schedule is

firm and shall not be delaysd absent exigent circumstances.

All other provisions m Scheduling Order [, including deadlines,

remain in effect.

July 31, 2017

Pre-trial Statement

Joyce, Michael Joseph Haines, Christine Petitionar
Joyee, Michael Joseph Unientown Newspapers, Inc. Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Kelly, Charles The Herald Standard © Petiticner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc, Petitioner

August 4, 2017

Pre-trial Statement )
Macus, Maria Gerarda Department of Corractions Respondent

August 22, 2017

Petitioner's Brief Filed

Uniontown-Newspapers, Inc. ' _ Petitionar
The Herald Standard Petitioner
‘Document Name: Pre-Trial Brief _
August 31, 2017 Order Filed ' 08/31/2017

Docurment Name:
Comment;

Simpson, Robert E,
Scheduling Order Ilf - Following the evidentiary hearing as to the alleged bad faith of Respondent
under the Right-to-Know Law, we amend paragraph 7 of Scheduling Order | as follows:

Post-hearing briefs and proposed findings of fact and conclusions of law shall be filed within 21 days of the
ledging of the hearing transcript on the dacket,;

All other provisions in Scheduling Order |, including deadlines, remain in effect.

September 18, 2017  Transcript Ledged
Court Reporter
Document Name: Proceeding held August 28, 2017.
September 18, 2017  Exhibit
Haines, Christine Patitioner
The Herald Standard Petitioner

Document Name:

Joint Trial Exhibit Binder - Exhibits 1-20

Meither the Appellate Courts nor the Administrative Gffice of Pennsylvanla Courls assumes any liability
for inaccurate or delayed datg, errors or amissions on the docket sheets,
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Filed Date

Docket Entry / Filer Represanting

Participant Type
September 28, 2017 Transcript Filed
Court Reporter
Document Name; Proceeding held August 28, 2017.
October 9, 2017 Filed - Other
Jo__yce, Michael Joseph Haines, Christine Petitioner
Joyce, Michael Joseph Unicntown Newspapers, Inc. Petiticher
Joyce, Michael Joseph Tha Herald Standard Petitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner
Document Name: Proposed Finding of Fact and Canclusions of Law.
October 10, 2017 Filed - Other . -
Macus, Maria Gerarda Department of Corrections Respondent
Document Name: Findings of Fact and Conclusions of Law.
October 10, 2017 Exhihit
Macus, Maria Gerarda Department of Carrections Respondant
Daocument Name; Exhibit A to Findings of Fact and Conclusions of Law,
October 10, 2017 Exhibit
Macus, Maria Gerarda Department of Corractions Respondent
Document Name; Exhibit B to Findings of Fact and Conclusions of Law,
October 10, 2017 Exhibit
Macus, Maria Gerarda Department of Corrections Respondent
Document Name: Exhibit C Findings of Fact and Conclusions of Law.
October 10, 2017 Exhibit
. Magcus, Maria Gerarda - Department of Corrections Respondent
Document Name: Exhibit D Findings of Fact and Conclusions of Law. '
October 10, 2017 Respondent's Brief Filed '
Macus, Maria Gerarda Respondent

Document Name:

Department of Corractions
Post-Trial brief ’

Nelther the Appeliate Courts ner the Adminlstrative Office of Pennsyivania Courts assumes any liability
for inaccurate or defayed data, errors or omissions an the dockat sheets.
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March 23, 2018 Memorandum Cpinion Filed 03/23/2018

Simpson, Robert E.
Document Name: Memorandum Cpinion (29 pages) ; AND NOW, this 23rd day of March, 2018, afier hearing and upon
Comment: review of the parties' submissions, the Pennsylvania Department of Corrections (DOC) is ORDERED to
DISCLOSE to Uniontown Newspapers, Inc., d/b/a The Herald Standard, through reporter Christine Haines
{Requester), ANY and ALL RESPONSIVE RECORDS, not previously disclosed, without iimitation as to
illness type, contained in the following sources as dascribed in the faregoing opinion; '
Mortality Lists, the Oncelogy Database; and Chronic Care Clinic records (including PTrax) as cof the
closest date to the request date, that remain recoverable. DOC SHALL DISCLOSE these records to
Requester no later than twenty (20) days from the -date of this Order. Failure to comply with this
" court-ordered disclosure may subject DOC to penalties up to $500 per day pursuant to Section 1305(b) of

the Right-to-Know Law (RTKL), 63 P.5. 867.1305(b). Within twenty (20} days, DOC SHALL SUBMIT
sworn statement(s) by individuals with personal knowledge attesting to the completeness of the above
ordered disclasure, including the availability of Chronic Care Clinic records through PTrax or otherwise. As
to inmate medication information, DOC SHALL OBTAIN and DISCLOSE records from its harmaceutical
contractor (Pharmacy Contractor) showing the number of inmates on therapeutic classes of medications,
unlimited as -
to disease type, within thirty (30) days. Inmate medication information SHALL BE OBTAINED. in the
format in which it exists, without reformatting or extrapolation; however, inmate |dentifiers, including
names, shall be redacted or otherwise remcved pricr to disclosure. Pharmacy Contractor 1S NOT
REQUIRED to corivert inmate medication information into the same format as the previously disclosed
Pharmacy Contractor Reports (relating to pulmonary and gastrointestinal diseases), The inmate
medication information disclosure shall 'be accompanied by sworn statements by persons with knowledge
as to Pharmacy Contractor's records, including the compilation process. In the event DOC dces not
obtain responsive records from Pharmacy Contractor within the prescribed timeframe, DOC SHALL
SUBMIT sworn statement(s) detailing ifs efforts’ to obtain the information, unlimited as to disease type,
from Pharmacy Contractor within thirty (30) days, including when the records are anticipated. AND,
Requester's request for civil penalties under Section 1305(a) of the RTKL, 65 P.5. §B67.1305(a}, is
GRANTED. The maximum civil penalty in the amount of 31,500 is imposed against DOC and in favor of
Requester. Counse! SHALL FILE a verified statement of the payment within thity (30) days. AND
FURTHER, as to Requester's request for attorney fees, within thirty (30) days, Reguester SHALL ADVISE
the Court In writing of its intent to pursue attorney fees, and also SUBMIT any documentation upon whlch
it will rely, Thereatfter, this Court may issue a brleﬁng schedule and/or schedule a hearing. .

April 12, 2018 Letter

Department of Carractions i Respondent
Document Name: Declaration of Dr, Paul Noel in compliancs with Memorandum Opinian. ‘
April 19, 2018 Application for Relief
. Joyce, Michael| Joseph Haines, Christine Petitioner

Joyce, Michael Joseph Uniontown Newspapers, Inc. Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christine Petitioner
Kelly, Charles Uniontown Newspapers, Inc. Petitioner

Document Name; Pets.' Nofice of Intent to Pursue Attorney Fee Shifting.

Neither the Appellate Courts nor the Administrative Office of Pennsylivania Gourts assumes any tability
for inaccurate or defayed data, errars or omissions on the docket sheets,
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Apri] 19, 2018 Application to Publish Opinton _ :
Joyce, Michael Joseph Haines, Christine Petitioner
Joyce, Michael Joseph Uniontown Newspapers, Inc. Patitioner
Joyce, Michael Joseph - The Herald Standard Petitioner
Kelly, Charles ' The Herald Standard Petitioner
Kelly, Charles Haines, Christing Petitioner
Kelly, Charles Uniontown Newspagers, Inc. Petitioner

April 19, 2018 Affidavit Filed
Macus, Maria Gerarda Department of Corrections Respondent

Aﬁril 23, 2018 Notice of Appeal to PA Supreme Court Filed

: Department of Corrections ’ Respondent
Document Name: 561 MAL 2018 -

May 31, 2018 ~ Order Granting Application to Pubtish Opinion 05/31/2018

Per Curiam

Document Name: Mem. Op. fited 3-23-18 shall be designated Opinion and shall be reported,

June 27, 2018 Hearing Scheduled _ 06/28/2018
. Simpson, Rohert E, 7
Document Name: A hearing is scheduled for Tuesday, July 31, 2018, at 10 a.m., prevailing time,
Comment: in Courtroo[‘n Number 3002, Third Floor, Pennsylvania Judicial Center, Harisburg, Pennsylvania. A court
reporter shall be present, :
Proposed exhibite shall be pre-marked and provided to opposing counsel in advance of the hearing. -Both
parties’ post-hearing briefs shall be due within 20 days thereafter. The parties shall address the grounds
for fees and costs under Section 1304 of the Right-to-Know Law, and otharwise under Pennsylvania law,
including 42 Pa. C.8, §2503, and shall connect the amount of the fees to the appropriate statutary basis.

August 6, 2018 Exhibit
] Court Reporter
Document Name: Pets.' Exhibits A, B, C, D; Hearing held 7/31/18; Judge Simpson
August 6, 2018 Sealed Exhibit '
Court Reporter .
Document Name: Sealed Pets.' Exhibits A, B, C, D; Hearing held 7/31/18; Judge Simpson
August 17, 2018 Petiticner's Brief Filed
Joyce, Michael Joseph Haines, Christine Petiticner
Joyece, Michael Joseph Uniontown Newspapers, Inc. Patitioner
Joyce, Michael Josgph The Herald Standard Petitioner
Document Name: Post-hearing brief
August 20, 2018 Respondent's Brief Filed
) Macus, Maria Gerarda Department of Cormrections Respondent

Document Name: Post-hearing brief

Neiiher the Appellate Courts nor the Adminisirative Cffice of Pennsyivanta Courls assumes any liabilty
for inaccurale or delayed data, errors or cmissions on the docket sheets, -
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October 29, 2018 Affirmed 10/29/2018
Simpson, Robert E.
Document Name: Memorandum Opinian {23 pages) Petitioners' fee pefition is GRANTED as to a portion of the fees

Comment: claimed, and | hereby AWARD $118,458.37 in fess pursuant to Section 1304(a)(1) of the Right-to-Know
Law (RTKL). Accordingly, the Pennsylvania Department of Corrections {POC) is ORDERED to pay
reasonable attornay fees as set forth in the accompanying opinion to Pefitioners within 30 days. This fee
award is in addition to the $1,500 civil penalty imposed in this Court's decision in Uniontown Newspapers,
Inc. v. Department of Corrections, 185 A.3d 1161 (Pa. Cmwlth. 2018) (smgle} op.), pet. for allow. of
appeal pending,
(Pa., No. 561 MAL 2018, filed September 28, 2018).

As this DECISION is entered ancillary to a statutory appeal, it is Intended to be a final ordar, and no
post-trial practlve is contemplated.

November 2, 2018 Application for Stay
Macus, Maria Gerarda Department of Corrections Respondent

Pocument Name: This GCourt's Octobar 29, 2018 Order.

November 6, 2018 Application ta Publish Opinfon

Joyce, Michael Joseph * Haines, Christine Petitioner
Joyce, Michae| Joseph Uniontown Newspapers, Inc. Petitioner
Joyce, Michael Joseph The Herald Standard Petitioner
Kelly, Charles The Herald Standard Petitioner
Kelly, Charles Haines, Christing Petitioner
Kelly, Charles. Uniontown Newspapers, Inc. Petitioner
November 19, 2018 Order Denying Application for Stay 11/20/2018

Simpson, Robert E.
Document Name: Motion to stay is denied without prejudics. In the svent DOC timely files a petition for allowance
Comment: of appeal as to the final decision of 10-29-18, this court may reconsider such a stay.

Journal Number: 21-11-2016
Consideration Type: Oral Argumeant - Panel
Listed/Submitted Date:  November 15, 2016

Panel Composition:

The Honorable Renee Gohn Jubelirer Judge
The Honorable Robert E, Simpson Judge
The Honorable P, Kevin Brobson Judge

Final Dispdsition: Yes

Related Journal No: Judgment Date:

Category: Decided Disposition Author; Simpson, Robert E,
Disposition; Affirmed Disposition Date: October 29, 2018

Neither the Appellate Courls nor the Administrative Office of Permsylvania Courts assumes any liability
for inaccurate or delayed dala, errars or ormissions on the dockat sheets,
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Filed Date:

Commonwealith Court of Pennsylvania

RGN T e 5
claimed, and | hereby AWARD $118,458.37 in fees pursuant to Section 1304(a)(1) of the Right-to-Know
Law (RTKL}. Accardingly, the Pennsylvania Department of Corrections {DOC) is ORDERED to pay
reasonable attorney fzes as set forth in the accompanying opinion to Petitioners within 30 days. This fee
award is in addition to the $1,500 civil penalty imposed In this Court's decision in Uniontown
Newspapers, Inc. v. Department of Corrections, 185 A.3d 1161 (Pa. Cmwlith. 2018) (single j. op.), pet. for
allow. of appeal pending, '

{Pa., No. 561 MAL 2018, filed September 28, 2018).

As this DECISION is entered ancillary to a statutory appeal, it is intended to be a final order, and no

post-trial practive is contemplated,
Memorandum Qpinion Filing Author; Simpscn, Robert E.

10/29/2018 12:00:00AM

Neither the Appellate Courts nor the Administrative Office of Pennsylvania-Courts assumes any liability
for Inaccurate or delayed dala, arrors of omissions on the docket sheets,



IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

Pennsylvania Department of Corrections,
Petitioner, :
v, : No. __ MAL Alloc. Dkt 2018
Uniontown Newspapers, d/b/a/The Herald :
Standard: and Christine Haines,

Respondents

CERTIFICATE OF SERVICE

[ hereby certify that I deposited in the U.S. Mail a true and correct copy of
the foregoing Petition for Allowance of Appeal to be served upon the following
person(s) in the manner indicated below:

Service by first-class mail
addressed as follows:

Michel Joseph Joyce Esq.
Charles Kelly Esq.
Saul Ewing LLP
1 PPG Place Ste. 3010
Pittsburgh, PA 15222-5419

Pa Supreme Court Prothonotary
Pennsylvania Judicial Center
601 Commonwealth Ave.
Suite 4500
P.O. Box 62575

Harrisburg, PA 17106

Commonwealth Court Prothonotary
Pennsylvania Judicial Center
601 Commonwealth Ave.

Suite 2100
P.O. Box 69185
Harrisburg, PA 17106



Hon. Robert Simpson
Commonwealth Court of Pa
601 Commonwealth Ave.
Suite 2100
P.O. Box 69185
Harrisburg, PA 17106

Mpar W oo

Maria G, Macus, Assistant Counsel
Dated: November 28, 2018



