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FINAL DETERMINATION 

 
IN THE MATTER OF  :  

:  
BRETT SHOLTIS AND WITF, :  
Requester :  

:   
v.       :  Docket No.: AP 2020-1317 

:  
BUCKS COUNTY, : 
Respondent  :  
 

INTRODUCTION 

Brett Sholtis and WITF (collectively, the “Requester”) submitted a request (“Request”) to 

Bucks County (“County”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et 

seq., seeking jail video recordings. The County denied the Request, arguing, among other things, 

that the records relate to a criminal investigation. The Requester appealed to the Office of Open 

Records (“OOR”).  For the reasons set forth in this Final Determination, the appeal is granted, 

and the County is required to take additional action as directed. 

FACTUAL BACKGROUND 

On July 17, 2020 the Request was filed, seeking videos1 showing: 

Inmate Kimberly Stringer was ‘hit with pepper spray by correction officers’ 
according to Bucks County District Attorney Matt Weintraub, who can confirm 
details and existence of this video, including the exact time of the event. 
 

 
1 The Request was filed on an agency form, the use of which is specifically reserved for requesting video recordings. 



2 
 

On July 23, 2020, the County denied the Request, arguing that the responsive videos were exempt 

as relating to a criminal investigation (see 65 P.S. § 67.708(b)(16)), a noncriminal investigation 

(see 65 P.S. § 67.708(b)(17)), and that the records were otherwise exempt under the Criminal 

History Record Information Act (“CHRIA”) (see 18 Pa.C.S. § 9106(c)(4)). 

On August 6, 2020, the Requester appealed to the OOR, challenging the denial and stating 

grounds for disclosure.2 The OOR invited both parties to supplement the record and directed the 

County to notify any third parties of their ability to participate in this appeal.  65 P.S. § 67.1101(c). 

On August 14, 2020, the County submitted a position statement reiterating its grounds for 

denial. In support of its position, the County submitted the affidavit of Matthew Weintraub, Esq., 

the District Attorney of Bucks County.  

LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.”  SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012).  Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 

A.3d 453 (Pa. 2013).   

The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request” and may consider testimony, evidence and documents that are reasonably probative and 

relevant to the matter at issue.  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing 

 
2 On appeal, the Requester granted the OOR an additional thirty days to issue a Final Determination in these appeals. 
See 65 P.S. § 67.1101(b)(1).  
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to resolve an appeal.  The law also states that an appeals officer may admit into evidence testimony, 

evidence and documents that the appeals officer believes to be reasonably probative and relevant 

to an issue in dispute.  Id.  The decision to hold a hearing is discretionary and non-appealable.  Id.; 

Giurintano v. Pa. Dep’t of Gen. Servs., 20 A.3d 613, 617 (Pa. Commw. Ct. 2011).  Here, the parties 

did not request a hearing; however, the OOR has the necessary information and evidence before it 

to properly adjudicate the matter.  

The County is a local agency subject to the RTKL that is required to disclose public 

records.  65 P.S. § 67.302.  Records in the possession of a local agency are presumed public unless 

exempt under the RTKL or other law or protected by a privilege, judicial order or decree.  See 65 

P.S. § 67.305.  Upon receipt of a request, an agency is required to assess whether a record requested 

is within its possession, custody or control and respond within five business days.  65 P.S. § 67.901.  

An agency bears the burden of proving the applicability of any cited exemptions.  See 65 P.S. § 

67.708(b).   

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that 

a record is exempt.  In pertinent part, Section 708(a) states: ”(1) The burden of proving that a 

record of a Commonwealth agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. § 67.708(a)(1).  Preponderance of the evidence has been defined as “such proof 

as leads the fact-finder … to find that the existence of a contested fact is more probable than its 

nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) 

(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. 

Commw. Ct. 2010)).   

1. The County is permitted to interpret a request as an RTKL Request, regardless 
of form 
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As a threshold issue, the Requester submitted his RTKL Request on a form labeled “Law 

Enforcement Recording Request Form – Act 22 of 2017.” Although neither party raised the issue 

before the OOR, the OOR does not have jurisdiction over requests which fall under the provisions 

of Act 22. See 42 Pa.C.S. § 67A03. In fact, on the form used by the Requester, there is an 

informational paragraph which states: 

This form can be used to request law enforcement recordings (“any audio recording 
or video recording made by a law enforcement agency”) under Act 22 of 2017. 
Note that the Right-to-Know Law does not apply to such recordings. Any denials 
must be appealed to the appropriate Court of Common Pleas, not the Office of 
Open Records.   

 
 Notwithstanding the use of this Act 22 form, the County responded to the Requester by 

stating, “The following request, pursuant to the Pennsylvania Right-to-Know Law, was received 

by the Bucks County Office of Open Records on July 17, 2020….” The County then proceeded to 

deny the Request on the basis of several RTKL exemptions. It is clear, therefore, that regardless 

of the form upon which the Request was made, the County received and interpreted the Request 

as a RTKL Request. See, e.g., Epstein v. Central Dauphin School District, OOR Dkt. AP 2020-

1110, 2020 PA O.O.R.D. LEXIS 2529, *6-7 (explaining that an agency is not prohibited from 

interpreting an inquiry in any form as a request for records under the RTKL); see also 65 P.S. § 

67.702 (“Agencies may fulfill verbal, written or anonymous verbal or written requests for access 

to records under this act.”). 

 As to the substance of the Request, the County does not argue or provide evidence 

establishing that these videos were created by a law enforcement agency. Moreover, the OOR has 

repeatedly held that correctional facility videos are subject to the RTKL. See, e.g., Gaikwad v. 

Clearfield County, OOR Dkt. AP 2020-0407, 2020 PA O.O.R.D. LEXIS 2215, footnote 1 

(explaining that a County correctional facility does not automatically qualify as a “law 
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enforcement agency” under Act 22 of 2017). Accordingly, we hold that the form used by the 

Requester is not fatal to the substance of the Request, especially in this instance, when interpreted 

as a RTKL Request by the County.  

2. The County has not established that the responsive records relate to a criminal 
investigation  

 
The County argues that the requested records are exempt from disclosure pursuant to 

Section 708(b)(16) of the RTKL, and Section 9106(c)(4) of CHRIA. Section 708(b)(16) exempts 

from disclosure “[a] record of an agency relating to or resulting in a criminal investigation” (see 

65 P.S. § 67.708(b)(16)) and CHRIA prevents the disclosure of “investigative information” to the 

public. 18 Pa.C.S. § 9106(c)(4). CHRIA defines “investigative information” as: “Information 

assembled as a result of the performance of any inquiry, formal or informal, into a criminal incident 

or an allegation of criminal wrongdoing and may include modus operandi information.” 18 Pa.C.S. 

§ 9102.  

Section 503(d)(2) of the RTKL states that the appeals officer designated by the district 

attorney of a county shall hear appeals “relating to access to criminal investigative records” in the 

possession of a local agency in that county. 65 P.S. § 67.503(d)(2). Section 503(d)(2) adds that 

“[t]he appeals officer … shall determine if the record requested is a criminal investigative 

record.” Id. As a result, the OOR ordinarily lacks jurisdiction over appeals involving criminal 

investigative records in the possession of a local agency. 

In Silver v. City of Pittsburgh, however, the OOR found that it had jurisdiction over records 

alleged to be exempt under Section 708(b)(16) that were held by the City of Pittsburgh: 

Because the City alleges that the records are criminal investigative records, and the 
Appeals Officer for the Allegheny County District Attorney’s Office has held that 
the records are criminal investigative records, it appears that the OOR lacks 
jurisdiction over the present appeal. However, it strains credulity to imagine that 
the requested records -- overtime report forms and correspondence regarding how 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=615fd11b-8fa4-4ff6-b4b3-231a4a093658&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pddocid=urn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pdcontentcomponentid=357022&pdteaserkey=h3&pditab=allpods&ecomp=txtrk&earg=sr0&prid=a4b76be1-8b97-43e2-b403-92194d278930
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=615fd11b-8fa4-4ff6-b4b3-231a4a093658&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pddocid=urn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pdcontentcomponentid=357022&pdteaserkey=h3&pditab=allpods&ecomp=txtrk&earg=sr0&prid=a4b76be1-8b97-43e2-b403-92194d278930
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=615fd11b-8fa4-4ff6-b4b3-231a4a093658&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pddocid=urn%3AcontentItem%3A60Y7-YFG1-FG12-64N6-00000-00&pdcontentcomponentid=357022&pdteaserkey=h3&pditab=allpods&ecomp=txtrk&earg=sr0&prid=a4b76be1-8b97-43e2-b403-92194d278930
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said forms should be completed are criminal investigative records and thus exempt 
under Section 708(b)(16) of the RTKL. The withheld records are related to a 
criminal investigation only in the sense that they have been obtained by the FBI as 
evidence during their investigation. The fact that a record becomes evidence in a 
criminal investigation -- especially a nominally public record dealing with the 
expenditure of public funds -- does not transform that record into one exempt from 
disclosure pursuant to Section 708(b)(16). The investigation at issue is not being 
conducted by the City, and as such, the records at issue were not created or 
compiled by the City in relation to a criminal investigation. See Hayes v. 
Pennsylvania Department of Public Welfare, OOR Dkt. AP 2012-0415, 2012 PA 
O.O.R.D. LEXIS 530 (“[A] review of case law interpreting the RTKL and its 
predecessor statute indicates that the investigative exemption has only been 
extended to protect the records of the agency carrying out an investigation”). 
Further, it cannot be said that these records resulted in a criminal investigation.  

 
OOR Dkt. AP 2013-1395, 2013 PA O.O.R.D. LEXIS 886; see also Hockheimer v. City of 

Harrisburg, OOR Dkt. AP 2015-1793, 2015 PA O.O.R.D. LEXIS 1588. 

 Here, the District Attorney responds to this appeal and attests that he reviewed the videos 

as part of a criminal investigation, after their creation. Attorney Weintraub attests, in part: 

As part of this criminal investigation, my office obtained video from BCCF which 
captured two incident that occurred in May 2020, during which corrections officers 
used pepper spray against Ms. Stringer in order to gain her compliance after she 
engaged in self-destructive behavior and repeatedly refused to comply with 
directions. I reviewed this video, along with other materials obtained during our 
criminal investigation, in order to determine whether criminal charges were 
appropriate. I understand that these two videos are the subject of a current Right to 
Know appeal. 
 
Although I ultimately determined that criminal charges were not warranted in this 
case against any BCCF corrections officer, it is my belief that such videos in the 
possession of the DAO constitutes investigative information…. (emphasis added). 
 

Under the RTKL, an affidavit made under the penalty of perjury may serve as sufficient evidentiary 

support of the nonexistence of records.  See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-

21 (Pa. Commw. Ct. 2011); Moore v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. 

Ct. 2010). 

The Requester rebuts the District Attorney’s evidence as follows: 
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As stated on my [R]equest sent on July 14 (included in my appeal)[,] I requested 
the video from the Bucks County Correctional Facility -- not from the district 
attorney’s office. 
 
I understand that the district attorney obtained the video as part of an investigation, 
which as he noted, has concluded with no criminal proceedings. 
 
However, as I lay forth in my appeal letter, the video itself was not created as part 
of an investigation. The prison possessed the video for about a month before the 
D.A. began his inquiry. The video exists because it is administratively required - 
not as part of an investigation. The fact that the D.A. used the record for purposes 
separate and distinct from the prison is not relevant. Public records of from the 
prison do not become non-public simply because they are swept up as part of a 
different agency’s investigation-a circumstance which, in my estimation, would 
carve out a significant hole in the RTKL. 
 
The Request was originally submitted to the Bucks County Correctional Facility and was 

then sent to the County’s Office of Open Records, who responded to the Request. The Request 

seeks records in the possession of the County, not records in the possession of the District 

Attorney’s office. At no point did the Requester submit a request to the District Attorney’s Office. 

The County has its own Open Records Officer, distinct from the District Attorney’s Office. 

Nothing in the record before the OOR reflects that the County, including the correctional facility—

the agency to whom the Request was submitted—has conducted any investigation relating to these 

records. See Hayes v. Pa. Dep’t of Pub. Welf., OOR Dkt. AP 2012-0415, 2012 PA O.O.R.D. 

LEXIS 530 (“[A] review of case law interpreting the RTKL and its predecessor statute indicates 

that the investigative exemption has only been extended to protect the records of the agency 

carrying out an investigation”).  

To hold that a record sought from an agency is exempt merely because it was reviewed at 

some point during an investigation conducted by a different agency, would significantly expand 

the criminal investigative exemption beyond our existing precedent. See Pa. State Police v. Grove, 

161 A.3d 877, 992 (Pa. 2017) (“Consistent with the RTKL’s goal of promoting government 
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transparency and its remedial nature, the exceptions to disclosure of public records must 

be narrowly construed”) (citing Office of Governor v. Davis, 122 A.3d 1185, 1191 (Pa. Commw. 

Ct. 2015). Accordingly, the County has not established that these records are exempt under the 

criminal investigative exemption.  

CONCLUSION 

For the foregoing reasons, the appeal is granted, and the County is required to provide 

responsive records within thirty days. This Final Determination is binding on all parties. Within 

thirty days of the mailing date of this Final Determination, any party may appeal to the Bucks 

County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with notice of 

the appeal. The OOR also shall be served notice and have an opportunity to respond as per Section 

1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal adjudicating this 

matter, the OOR is not a proper party to any appeal and should not be named as a party.3  This 

Final Determination shall be placed on the OOR website at: http://openrecords.pa.gov. 

FINAL DETERMINATION ISSUED AND MAILED:  October 16, 2020 
 
 /s/ Joy Ramsingh 
_________________________   
APPEALS OFFICER 
JOY RAMSINGH 
 
Sent to:  Brett Sholtis (via email only);  
 Matthew Weintraub, Esq. (via email only); 
 Janet Simon (via email only) 
 
 
  

 
3 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013). 

http://openrecords.pa.gov/





















































